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JUDGES  OF  THE  COURTS  OF  COMMON  PLEAS. 
January  Ist,  1876. 

DI8T. 

1st — City  and  Coanty  of  Philadelphia.     Court  No.  1  :    President  Judge,  Hon. 

Joseph  Allison;  Associate  Judges,  Hon.   William    S.  Peirce,  Hon. 

Craio  Biddlb.    Court  No.  2  :  President  Judge,  Hon.  J.  I.  Clark  Hare  ; 

Associate  Judges,  Hon.  James  T.   Mitchell,  Hon.  Joseph  T.  Pratt. 

Court  No.  3  :  President  Judge,  Hon.  James  R.  Ludlow  ;  Associate  Judges, 

Hon.  James  Lynd,  Hon.  Thomas  K.  Finletter.    Court  No.  4  :  President 

Judge,   Hon.     M.     Russell    Thater;   Associate   Judges,    Hon.   Amos 

Brio  OS,  Hoa.  Thomas  R.  Elcock. 
2d — County  of  Lancaster.    P,  J.,  Hon.  John  B.  Livingston;  A,  J.,  Hon. 

David  W.  Patterson. 
3d — County  of  Northampton.     P.  J,,  Hon.  Oliver  H.  Meters. 
4th — Counties  of  Tioga,  Potter,  McKean,  and  Cameron.     P.  J,,  Hon.  Henry 

W.  Williams  ;  A,  J,,  Hon.  Stephen  F.  Wilson. 
5th — County  of  Allegheny.     Court  No.  1:  P.J,,  Hon.  James  P.  Stbrrett; 

A,JJ,,  Hon.  Edwin   H.  Stowb,  Hon.  Frederick  H.  Collier.     Court 

No.  2 :  P,  J.,  Hon.  Thomas  Ewino  ;  A.  JJ.,  Hon.  John  M.  Kirkpatrick, 

Hon.  J.  W.  F.  White. 
6th — County  of  Erie.     P.  J.,  Hon.  John  P.  Vincent. 
7th — County  of  Bucks.    P.  J,,  Hon.  Richard  Watson. 
8th — County  of  Northumberland.     P.  J.,  Hon.  William  M.  Rockefeller. 
9th — County  of  Cumberland.     P.  J.,  Hon.  Martin  C.  Herman. 
lOth — County  of  Westmoreland.     P.  J,,  Hon.  James  A.  Logan. 
nth — County  of  Luzerne.     P.  J,  Hon.  Garrick  M.  Harding;  A,  JJ.,  Hon. 

Edmund  L.  Dana,  Hon.  John  Handlet. 
12th — Counties  of  Dauphin  and  Lebanon.     P.  J.,  Hon.  John  J.  Pbarson  ;  A, 

J.y  Hon.  R.  M.  Henderson. 
13th — County  of  Bradford.     P.  J.,  Hon.  Paul  D.  Morrow. 
14th — Counties  of  Fayette  and  Greene.     P.  J.,  Hon.  Alpheus  E.  Willsow. 
15th — County  of  Chester.     P.  J.,  Hon.  William  Butler. 
16th — Counties  of  Bedford  and  Somerset.     P.  J.,  Hon.  William  Maclat  Hall. 
17th — Counties  of  Butler  and  Lawrence.  P.  J.,  Hon.  Ebenezer  McJunkin  ; 

A.  J.,  Hon.  Jambs  Bredin. 
18th — Counties  of  Clarion  and  Jeiferson.     P.  /.,  Hon.  W.  P.  Jenks. 
19th — County  of  York.     P.  J.,  Hon.  Robert  J.  Fisher;  A.  J., Hon.  P.  L. 

Wickes. 
20th — Counties  of  Union,  Snyder  and  Mifflin.    P.  J.,  Hon.  Joseph  C.  Bucher. 
2l8t — County  of  Schuylkill.     P.  J.,  Hon.  Cyrus  L.  Pershing;  A,  JJ.,  Hon. 

Thomas  H.  Walker,  Hon.  David  B.  Green. 
22d  — Counties  of  Wayne  and  Pike.     P. ./.,  Hon.  Chas.  P.  Waller. 
23d  — County  of  Berks.     P.  J.,  Hon.  Jeremiah   Hagenman  ;    A.   J.,   Hon. 

Henry  Van  Reed. 
24th — Counties  of  Huntingdon,  Blair  and  Cam  briar.     P.  J.,  Hon.  John  Dean. 
25th — Counties   of  Centre,  Clearfield  and  Clinton.   P.  J.,  Hon.  Charlfb   A. 

Mayer  ;  A/J.,  Hon.  John  H.  Orvis. 
26th — Counties  of  Columbia  and  Montour.     P.  J.,  Hon.  William  Elwell. 
27th — County  of  Washington.     P.  J.,  Hon.  A.  W.  Acheson. 
28th — County  of  Venango.    P.  J.,  Hon.  John  Trunkey. 
29th — County  of  Lycoming.     P.  /.,  Hon.  James  Gamble. 
30th — County  of  Crawford.     P.  J.,  Hon.  Walter  H.  Lowrie. 
3l8t — County  of  Lehigh.     P.  J.,  Hon.  A.  Brower  Longakbr. 
32d  — County  of  Delaware.     P.  J.,  Hon.  Thomas  J.  Clayton. 
33d  — County  of  Armstrong.     P.  J.,  Hon.  Jackson  Boggs. 


«  Judge  Ltnd  died  at  PhUadelpbla  June  SOtb  1876. 
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vi  JUDGES  OF  COURTS. 

DIST. 

34th — Connty  of  Susquehanna.     P.  J^,  Hon.  Fkbbis  B.  Stbbbtbr. 

35th — County  of  Mercer.    P,  J.;  Hon.  Arcus  McDbbmitt. 

36th — County  of  Beaver.     P.  J.,  Hon.  Henrt  Hioe. 

37th — Counties  of  Warren,  Forest  and  Elk.     P.  J.,  Hon.  Lansiko  D.  Wbtmobe. 

38th — County  of  Montgomery.     P.  J.,  Hon.  Hbnbt  P.  Ross. 

39th~Countie8  of  Franklin  and  Fulton.     P.  J.,  Hon.  D.  Watson  Rows. 

40th — County. of  Indiana.     P.  J".,  Hon.  John  P.  Blaib. 

41  St — Counties  of  Juniata  and  Perry.     P.  J.,  Hon.  Benjamin  F.  Junkin. 

42d  — County  of  Adams.     P.  J.,  Hon.  William  McClban. 

43d  — Counties  of  Carbon  and  Monroe.     P.  J.,  Hon.  Samubl  H.  Dreheb. 

44th — Counties  of  Wyoming  and  Sulliyan.    P.  J.,  Hon.  Thomas  J.  Inoham. 


JUDGES  OF  THE  ORPHANS'  COURTS. 

County  of  Philadelphia.   Hon.  William  B.  Hanna,  Hon.  Dbnnis  W.  O'Bbien, 

Hon.  T.  Bradfobd  Dwioht. 
County  of  Allegheny.     Hon.W.  G.  Hawkins,  Jb. 
County  of  Luseme.    Hon.  Daniel  L.  Rhone. 


DISTRICT  COURT  OF  CAMBRIA  COUNTY. 
P.  /.,  Hon.  John  F.  Barnes. 


The  foregoing  lists  contain  the  names  of  the  jadges  of  the  Supreme  Court  and 
of  the  Courts  of  Common  Pleas,  in  office  January  1st  1876. 
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CASES 


IN 


THE  SUPREME  COURT 


PENNSYLVANIA. 


EASTERN  DISTRICT— PHILADELPHIA,  1875. 


Quinn  verms  Davis. 

1.  Davis  deposited  a  piano  for  storaf^e  with  Kirbj,  who  bought  and  sold 
Becond-hand  furniture  at  auction  and  received  goods  on  storage.  Kirbj  had 
the  piano  sold  at  an  auction  store ;  Quinn  bought  it  bond  fide  at  a  fair  sale, 
without  knowing  who  was  its  owner.  Held,  that  Davis  could  recover  the 
piano  from  Quinn. 

2.  The  owner  of  a  chattel  cannot,  apart  from  legal  process,  be  divested 
of  his  title  to  it  except  through  some  unlawful  or  improvident  act  of  his  own ; 
the   transfer  of  possession  to  another  without  more  is  not  such  act. 

3.  The  transfer  must  be  accompanied  by  something  indicating  in  the  cus- 
todian a  right  of  property  or  power  of  alienation ;  there  must  be  proof  of  lan- 
guage or  conduct  at  least  emii vocal. 

4.  McMahon  o.  Sloan,  2  Jones  229»  followed. 

January  6th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  No.  6,  to  January 
Term  1873. 

This  was  an  action  of  replevin  for  a  piano,  brought  9th  August 
1870,  by  Robert  S.  Davis  against  John  Quinn.  The  defendant 
gave  a  claim-property  bond  and  retained  the  property. 

The  case  was  tried  October  30th  1871,  before  Hare,  P.  J. 

The  plaintiff  testified  that  in  the  spring  of  1870,  he  wished  to 
store  some  furniture ;  he  applied  to  William  R.  Kirby,  who  had  a 
store  on  Eighth  street,  to  take  his  furniture  on  storage;  plaintiff 
stored  with  him,  amongst  other  things,  a  piano  made  by  Gould 
and  paid  him  (50  in  advance  for  storage  for  nine  months. 

(15) 
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On  cross-examination  plaintiff  said,  Kirby  was  a  dealer  in  second- 
hand furniture;  plaintiff  had  known  him  six  years  ;  when  he  first 
knew  him  he  had  kept  a  second-hand  furniture  store  at  Tenth  and 
Hunter  streets,  and  moved  to  Market  street  near  Tenth  street  and. 
carried  on  the  same  business  there ;  he  also  took  goods  on  storage.; 
he  then  moved  to  the  Eighth  street  store ;  he  bought  and  sold 
goods  at  auction. 

E.  Hart,  the  cashier  of  Thomas  &  Son,  auctioneers,  testified  that 
Kirby  had  left  a  number  of  pianos  with  them  to  be  sold ;  one  made 
by  Gfould,  which  was  left  in  July  1870  to  be  sold  by  auction  and 
was  sold  to  defendant  on  the  7th  of  July. 

On  cross-examination,  witness  said,  Kirby's  business  was  buying 
and  selling  goods  at  auction  and  he  was  engaged  in  no  other  busi- 
ness so  far  as  witness  knew  ;  he  was  in  the  habit  in  sending  goods 
to  that  store  to  be  sold  at  auction,  sometimes  in  his  own  name  and 
sometimes  in  the  name  of  others ;  the  piano  in  question  was  re- 
ceived in  the  usual  way.  Quinn  had  no  knowledge  who  the  owner 
was ;  he  was  an  innocent  purchaser  without  knowledge  of  any 
kind. 

The  plaintiff  gave  evidence  that  the  piano  bought  by  Quinn 
at  the  auction  sale  was  the  same  left  by  him  with  Kirby. 

The  defendant  testified  that  he  bought  the  piano  for  a  fair  price 
at  public  auction,  without  knowing  who  the  owner  was,  that  he  had 
no  knowledge  of  the  dealings  between  Kirby  and  the  plaintiff,  and 
had  never  known  of  Kirby  having  been  Engaged  in  any  other  busi- 
ness than  attending  auctions  and  buying  and  selling  furniture. 
There  was  other  similar  evidence. 

The  defendant's  points  were  : — 

1.  If  a  man  makes  a  contract  with  a  second-hand  furniture 
dealer  to  take  his  goods  on  storage,  and  the  furniture  dealer  sells 
the  goods  stored,  either  at  his  store  or  by  sending  them  to  public 
auction  to  be  sold,  the  bonS  fide  purchaser  is  protected  in  his  pur- 
chase. 

2.  If  the  plaintiff  deposited  the  piano  with  Kirby,  who  was  a 
dealer  in  second-hand  furniture,  on  storage,  and  the  dealer  sold 
it  through  the  auctioneer  in  the  ordinary  course  of  his  business, 
and  Quinn,  the  defendant,  purchased  the  same  in  good  faith  and 
for  a  valuable  consideration,  the  verdict  must  be  for  the  defendant. 

The  court  charged : — 

"  If  the  piano  was  placed  with  Kirby  solely  for  storage,  he  had 
no  right  to  sell  it,  and  the  purchaser  acquired  no  title  against  the 
rightful  owner.  In^^rder  to  protect  an  innocent  purchaser  who 
buys  from  a  baflee,  thq^pwuer  of  the  thing  sold  must  have  con- 
ferred some  evidence  of  ownership  on  the  bailee,  other  than  a  mere 
possession  ;  otherwise  no  one  would  be  safe  in  letting  a  horse,  or 
in  leavingjiis  watch  at  a  jeweller's  to  be  repaired. 

*'  If  a  iMichDroof  has  been  offered  in  this  case.     Davis  put  the 
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piano  into  the  hands  of  Kirbj  for  safe-keeping,  but  he  did  no  more ; 
and  therefore  Kirby  had  no  color  of  right  to  sell,  and  his  act  con* 
ferred  no  title  on  the  purchaser.  If  you  believe  the  plaintifiTs 
testimony  your  verdict  should  be  for  the  value  of  the  piano.  I 
decline  to  affirm  the  points  presented  by  the  counsel  for  the  de- 
fendant" 

The  verdict  was  for  the  plaintiff  for  3350. 

The  defendant  removed  the  record  to  the  Supreme  Court  by 
writ  of  error,  and  assigned  for  error,  the  charge  of  the  court  and 
the  refusal  of  his  points. 

A.  3f.  Burton  and  U.  0.  Quinn,  for  plaintiff  in  error. — A  bonfi 
fide  purchaser  of  property,  which  has  been  placed  by  the  owner  in 
the  custody  of  a  party  whose  common  business  it  is  to  sell,  is  pro- 
tected in  his  purchase :  Pickering  v.  Busk,  15  East  38.  Where 
the  owner,  by  his  own  indiscretion,  clothes  a  bailee  with  an  apparent 
authority  to  sell,  or  does  any  other  act  tending  to  mislead  the 
public  as  to  the  ownership  of  his  property,  he  cannot  recover  from 
an  innocent  purchaser:  Shaw  v.  Levy,  17  S.  &  R.  101 ;  Rapp  v. 
Palmer,  8  Watts  178 ;  McMahon  v.  Sloan,  2  Jones  233 ;  Lecky  v. 
McDermott,  8  S.  &  R.  500 ;  Rapp  v.  Palmer,  3  Watts  178. 

J,  0.  Redheffer,  for  defendant  in  error. — Where  a  vendor  holds 
goods  in  a  fiduciary  capacity,  with  no  express  or  implied  right  from 
the  owner  to  sell  them,  he  can  reclaim  them  from  even  a  lK>n&  fide 
purchaser :  Story  on  Sales  205,  pi.  201 ;  McMahon  v.  Sloan,  2 
Jones  229. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court,  Feb- 
ruary Ist  1875. 

Robert  S.  Davis,  the  plaintiff  below,  deposited  his  household 
furniture  for  storage  with  William  R.  Kirby,  in  the  spring  of  1870. 
Kirby  was  a  dealer  in  second-hand  furniture.  Included  in  the 
articles  stored  was  the  piano  which  is  the  subject  of  this  suit.  Soon 
after  the  goods  were  placed  in  his  hands,  Kirby  received  from  the 
plaintiff  fifty  dollars  for  nine  months*  storage  in  advance.  The 
piano  was  subsequently  removed  to  the  auction  store  of  M.  Thomas 
i  Son,  who  sold  it  on  the  7th  of  July  1870,  under  the  direction 
of  Kirby,  to  John  Quinn,  the  defendant  below.  This  action  was 
commenced  on  the  9th  of  August  1870,  and  at  the  trial,  under  the 
instructions  of  the  District  Court,  a  verdict  was  rendered  for  the 
plaintiff.  It  is  now  alleged  that  these  instructions  were  erroneous, 
and  that  the  judgment  entered  on  the  verdict  should  be  reversed, 
on  the  general  ground  that  an  honest  purchaser  of  property  which 
has  been  placed  by  the  owner  in  the  custody  of  a  person  whose 
common  business  is  to  sell  similar  property,  ought  to  be  protected 
in  his  purchase. 

28  P.  F.  Smith— 2 
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In  this  state,  the  owner  of  a  chattel  cannot,  apart  from  legal 
process,  be  divested  of  bis  title  to  it  except  as  a  consequence  of 
some  unlawful  or  improvident  act  of  his  own.  Tbe  transfer  of 
possession  to  another,  without  more,  is  not  such  an  act.  It  must 
be  accompanied  by  something  to  indicate  the  existence  in  the  cus- 
todian of  some  right  of  property  or  some  power  of  alienation. 
There  must  be  proof  of  language  or  conduct  that  is  at  least  equi- 
vocal. The  general  rule  stated  in  Saltus  v.  Everett,  20  Wend. 
866,  that  "  the  title  of  property  in  things  movable  can  pass  from 
the  owner  only  by  his  own  consent  and  voluntary  act,  or  by  opera- 
tion of  law,"  was  recognised  in  McMahon  r.  Sloan,  2  Jones  229, 
and  has  been  uniformly  accepted  and  applied  in  the  practice  of 
this  court. 

The  arrangement  between  the  plaintiff  and  Kirby  created  an 
^ordinary  contract  of  bailment.  It  came  within  none  of  the  excep- 
tions that  have  been  made  to  the  general  rule  that  has  been  stated. 
No  sale  at  any  time  or  on  any  terms  was  in  the  view  of  either 
party ;  no  evidence  of  the  right  of  disposition  according  to  any 
custom  of  trade  or  any  common  understanding  of  the  business 
community,  accompanied  the  transfer  of  possession ;  and  no  evi- 
dence in  the  record  shows  that  the  plaintiff  had  conferred  on 
Kirby  either  direct  or  implied  authority  to  sell  his  goods.  The  fact 
that  the  piano  passed  into  the  hands  of  the  auctioneers,  who  sold 
it  on  behalf  of  Kirby  in  accordance  with  their  usual  dealings  yixtYx 
him,  is  urged  as  a  reason  for  the  protection  of  the  defendant.  It 
is  not  apparent  how  the  plaintiff  can  be  legitimately  connected  with 
the  auctioneers.  The  deposit  of  the  piano  with  them  was  the  act 
of  Kirby  alone.  The  sale  was  made  under  his  directions,  and  they 
were  given  in  flagrant  violation  of  the  duty  he  owed  ^nder  his 
contract  to  the  plaintiff.  It  was  said  by  Chief  Justice  (|ibson,  in 
ITcase  where  an  agreement  to  sell  on  stipulated  terms  was  super- 
added to  a  lease  of  personal  property,  that  "  no  facility  for  fraud- 
ulent dealing  was  afforded  by  it  that  would  not  be  afforded  by  the 
naked  contract  of  bailment."  This  is  a  mere  bailment,  with  no 
ulterior  or  subsidiary  contract  expressed  or  contemplated  by  the 
parties. 

The  objection  is  strongly  urged  that  the  placing  of  this  property 
in  the  hands  of  a  dealer  in  second-hand  furniture,  whose  employ- 
ment it  was  to  buy  and  sell,  was  an  act  so  improvident  on  the  part 
of  the  plaintiff  as  to  throw  upon  him  the  consequences  of  Kirby's 
misconduct.  The  adoption  of  such  a  principle,  if  carried  out  and 
acted  on  in  the  current  business  of  the  community,  would  produce 
startling  results.  In  many  obvious  directions,  it  would  revolu- 
tionize the  law  of  bailments  in  Pennsylvania.  There  is  scarcely 
room  in  this  record,  however,  to  raise  this  question.  Every  witness 
whose  attention  was  called  to  the  subject,  and  whose  testimony  is 
embraced  in  the  bill  of  exceptions,  stated  that  the  business  of  Kirby 
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was  the  buying  and  selling  of  second-hand  furniture,  not  at  his 
store,  but  at  auction.     It  is  true  that  the  plaintiff  testified  that  he 
bought  and  sold  goods  at  the  store  he  occupied  in  Market  street 
near  Tenth ;  but  in  the  same  connection  he  said  "  he  also  took 
goods  on  storage  there."     And  in  the  concluding  sentence  of  his 
testimony,  the  plaintiff  said  that  Kirby  ''bought  and  sold  goods  at 
auction  *' — that  he  "  so  understood  from  his  conversation.  '     It  is^. 
apparent  from  the  whole  evidence  that  Kirby's  place  of  business/ 
was  a  place  for  the  storage  rather  than  for  the  purchase  and  sale/ 
of  goods.     There  was  nothing  in  the  conduct  of  the  plaintiff  that 
was  unlawful,  negligent  or  imprudent,  and  the  instructions  to  the 
jmg  by  the  court  below  were  right.  Judgment  affirmed.     I 

Royal  Insurance  Co.  versus  Roedel  et  al. 

1.  Three  companies  insured  goods  in  every  part  of  a  buildin/jj ;  one  of  the 
oempanies  took  a  second  insurance  on  goods  in  the  third  and  fourth  stories 
only.  There  was  a  loss  by  fire,  which,  in  the  first  and  second  stories,  ex- 
ceeded the  amount  of  the  first  insurance.  The  loss  in  the  third  and  fourth 
stories  exceeded  the  amount  of  the  second  insurance.  Tleld^  that  the  second 
insurance  was  payable  in  full,  without  averaging  the  loss  in  the  third  and 
fourth  stories  with  the  first  policies. 

2.  Merrick  r.  Oermania  Insurance  Co.,  4  P.  F.  Smith  277,  criticised; 
Sloat  o.  Royal  Insurance  Co.,  13  Wright  14,  adopted. 

1875,  January  11th.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
LiAMS,  Merour,  Gordon,  Paxson  and  Woodward,  JJ. 

Certificate  from  the  Supreme  Court  at  Nisi  Prius  :  Of  January 
Term  1873,  No.  146. 

This  was  an  amicable  action  and  case  stated  in  which  George 
F.  Roedel  and  William  H.  Fry,  trading  as  George  Roedel  &  Cor 
were  plaintiflfs,  and  The  Royal  Insurance  Company  defendants. 

The  facts  as  they  appear  by  the  case  stated  are  as  follows  : — 

The  plaintiffs  occupied  a  building  in  Third  street,  Philadelphia, 
as  ahoe  dealers  and  manufacturers.  The  first  and  second  floors 
were  used  as  salesrooms  and  the  third  and  fourth  as  a  factory. 
They  had  a  large  stock  of  boots,  shoes,  &c.,  manufactured  and  un- 
manufactured, including  materials  for  the  same  and  machinery, 
tools,  fixtures  and  sewing-machines. 

Insurance  had  been  effected  upon  this  property  as  follows,  to 
wit : — 

Upon  the  stock  in  the  whole  building,  including  the  third  and 
fourth  floors. 
Policy  No.  1,002,742.— The  Royal  Insurance  Co.,         .  $10,000 

'*     No.  1,325,641.— The  London,  Liverpool  and  Globe,     5,000 

«     No.  358,746.— The  Franklin  Fire  Insurance  Co.,       6,000 


Total  on  stock  in  the  whole  building,       .         .         .  $20,000 
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Upon  the  stock  on  the  third  and  fourth  floors. 
Policy  No.  764,553.— The  Royal  Insurance  Co.,    .         .     ?8,000 

Upon  the  machinery,  &c.,  on  the  third  and  fourth  floors. 
Policy  No.  754,653.— The  Royal  Insurance  Co.,    .         .     $2,000 

On  the  14th  of  February  1872,  and  while  all  the  policies  were 
in  force,  a  loss  occurred  by  fire  to  the  property  insured,  which  was 
ascertained  as  follows : 

Loss  on  stock  in  the  salesrooms,        ....  329,986.76 
''  "     on  the  third  and  fourth  floors,       .         .       8,840.73 

"         machinery,  &c.,  on  the  third  and  fourth  floors       2,500.00 

The  loss  on  stock  in  the  salesrooms  exceeded  the  amount  of  the 
general  policies  on  stock  as  follows  : — 
Loss  on  stock  in  salesrooms, $29,986.76 

General  policies  on  stock. 
The  Royal  Insurance  Co.,  .         .         .         .  $10,000 
The  London,  Liverpool  and  Globe,      .         .       5,000 
The  Franklin  Fire  Insurance  Co.,       .         .       6,000 

20,000.00 


Excess  of  loss, $9,986.76 

The  loss  on  stock  on  the  third  and  fourth  floors  exceeding  the 
amount  on  the  special  policy  as  follows : — 
Loss  of  stock  on  the  third  and  fourth  floors,         .         .  $8,840.73 

Special  policy  on  this  stock. 
The  Royal  Insurance  Co., 8,000.00 

Excess  of  loss, $840.73 

The  loss  on  the  machinery  exceeded  the  amount  of  insurance  by 
$500. 

The  policies  of  The  Royal  Insurance  Company  contained  the 
following  clauses : — 

"  In  case  of  the  assured  holding  any  other  policy,  in  this  or  any 
other  company,  on  the  property  insured  hereby,  subject  to  the 
conditions  of  average,  this  policy  shall  be  subject  to  average  in  like 
manner ;  and  it  is  also  hereby  further  declared  and  agreed,  that 
in  case  there  be  any  insurance  in  any  other  oflBce,  extending  to  the 
property  hereby  insured,  then  this  company,-  in  case  of  loss,  will 
only  be  liable  to  pay  its  rateable  proportion  of  the  damage  ascer- 
tained in  accordance  with  the  conditions  of  this  policy. 

"  Persons  insuring  property  at  this  oflSce  must  give  notice  of 
any  other  insurance  already  made,  or  which  shall  hereafter  be  made 
elsewhere,  on  the  same  property  on  their  behalf,  and  cause  a 
minute  or  memorandum  of  such  other  insurance  to  be  endorsed  on 
their  policies,  in  which  case  this  company  shall  only  be  liable  to 
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the  payment  of  a  rateable  proportion  of  any  loss  or  damage  which 
may  be  sustained ;  and,  unless  such  notice  be  given,  the  insured 
will  not  be  entitled  to  any  benefit  under  this  policy/' 

The  adjustment  of  the  loss,  under  the  specific  policy  for  $8000, 
on  stock  on  the  third  and  fourth  floors,  upon  the  principle  claimed 
by  defendants  to  be  correct,  is  as  follows  : — 
The  loss  on  stock  on  third  and  fourth  floors  was  .  $8,840.73 

Insurance  on  stock. 
The  Royal  Insurance  Co.,         .  $10,000,  general  pays  $3,157.40 
The  London,  Liverpool  and  Globe,  5,000,     "  "        1,678.70 

The  Franklin  Fire  Insurance  Co.,     5,000,     "  "        1,578.70 

The  Koyal  Insurance  Co.,  8,000,  specific    "        2,525.93 


$8,840.73 


In  accordance  with  this  adjustment  the  defendants  have  paid  on 
account  of  the  specific  policy  for  $8000  on  stock  on  the  third  and 
fourth  floors,  $2525.93,  without  prejudice  to  the  plaintiffs'  right  to 
claim  any  fuirther  sum  which  they  might  be  entitled  to  against  the 
company  for  loss  on  stock  on  the  third  and  fourth  floors,  by  any 
other  method  of  adjustment  which  should  be  judicially  determined 
to  be  correct.  If  the  three  general  policies  on  the  stock,  to  wit, 
the  Royal  Insurance  Company  $10,000,  London,  Liverpool  and 
Globe  $5000,  Franklin  Fire  Insurance  Company  $5000,  do  not, 
under  the  circumstances,  contribute  to  the  loss  on  stock  on  the 
third  and  fourth  floors,  then  the  whole  amount  of  insurance  of 
policy  No.  754,553  of  The  Royal  Insurance  Company  upon  that 
specific  stock,  to  wit,  $8000,  was  due  and  payable  to  plaintiifs. 

K  the  court  shall  be  of  the  opinion  that  the  adjustment,  on  the 
principle  of  contribution,  under  which  the  above  payment  was 
made  by  The  Royal  Insurance  Company  is  correct,  and  that  the 
lawful  claim  of  the  plaintiffs  only  amounted  to  the  sum  paid,  then 
judgment  shall  be  entered  for  the  defendants ;  otherwise,  in  favor 
of  the  plaintiffs  for  the  sum  of  $5474.07,  with  interest  from  April 
1st  1872,  or  for  any  other  sum  not  exceeding  that  amount  which, 
upon  a  correct  adjustment  of  the  loss,  the  court  is  of  opinion  the 
plaintiffs  are  entitled  to  receive. 

The  contributing  clause  of  The  Franklin  Fire  Insurance  Com* 
pany  was : — 

"  All  persons  having  property  insured  by  this  company  must, 
with  reasonable  diligence,  give  notice  of  all  additional  insurances 
made  in  their  behalf  on  the  same,  whether  by  this  company  or  by 
other  insurers,  and  of  all  changes  that  may  be  made  in  such  addi- 
tional insurances,  and  cause  such  notice  to  be  endorsed  on  their 
policies — and  each  company  shall  be  liable  to  the  payment  only 
of  a  ratable  proportion  of  any  loss  or  damage  which  may  be  sus- 
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tained — and,  unless  such  notice  is  given,  the  insured  will  not  be 
entitled  to  recover  in  case  of  loss/* 

The  contributing  clause  of  The  London,  Liverpool  and  Globe 
Insurance  Company,  was  : — 

"  That  in  all  cases  of  insurance,  this  company  shall  be  liable 
for  such  rateable  proportion  only  of  the  loss  or  damage  happening 
to  the  subject  insured  as  the  amount  insured  by  this  company  shall 
bear  the  whole  amount  insured  thereon,  without  reference  to  the 
dates  of  the  diflFerent  policies,  or  their  invalidity,  from  want  of 
notice  of  this  or  other  insurance,  or  from  the  violation  of  any  of 
their  conditions,  or  the  insolvency  of  any  or  all  the  other  insurance 
companies."  ^ 

Tne  judgment  was  for  the  plaintiffs  on  the  case  stated  for 
$5474.07. 

The  defendants  took  a  writ  and  assigned  the  entry  of  judgment 
for  the  plaintiffs. 

J.  V.  Darling  and  M,  P.  Eenry^  for  plaintiffs  in  error,  cited 
Merrick  v.  Germania  Fire  Ins.  Co.,  4  P.  F.  Smith  277  ;  Ohio  v, 
Ins.  Co.,  5  Ohio  467  ;  Phillips  on  Ins.,  sect.  866 ;  Ogden  v.  East 
River  Ins.  Co.,  60  New  York  388 ;  Blake  v.  Exchange  M.  Ins. 
Co.,  12  Gray  265. 

E.  Gr.  Plait  and  S.  Dickson^  for  defendant  in  error,  cited  Sloat 
v.  Royal  Ins.  Co.,  13  Wright  14 ;  Howard  Ins.  Co.  v.  Scribner, 
5  Hill  298 ;  Harris  v.  Ins.  Co.,  6  Hammond  466. 

Judgment  was  entered  in  the  Supreme  Court,  January  18th  1875, 
Per  Curiam. — This  case  is  ruled  by  that  of  Sloat  v.  Royal  Insur- 
ance Co.,  13  Wright  14.  The  loss,  in  this  instance,  exceeds  the  en- 
tire insurance  in  all  the  policies,  general  and  special.  The  loss  in 
the  fijpst  and  second  stories  of  the  building,  which  was  not  covered 
by  the  special  policy  in  the  subject  in  the  third  and  fourth  stories, 
largely  exceeded  the  entire  amount  of  the  general  policies.  So  the 
loss  in  the  third  and  fourth  stories  exceeded  the  amount  of  the  spe- 
cial policy,  which  was  confined  to  the  subject  in  those  upper  stories. 
It  is  clear,  therefore,  that  the  general  and  special  policies  covered 
in  fact  different  subjects,  and  that  the  loss  under  each  was  more 
than  suflScient  to  exhaust  its  entire  amount.  A  rule  of  average 
which  would  exempt  the  general  policies  from  a  portion  of  their 
peculiar  loss  below,  in  order  to  carry  it  to  the  relief  of  the  special 
policy  above,  and  thus  to  exonerate  each  from  a  portion  of  a  total 
loss  of  different  subjects,  would  directly  contradict  the  very  spirit 
and  intent  of  the  contract  of  insurance ;  the  subjects  being  different, 
and  the  loss  upon  each  being  greater  than  the  insurance  on  each 
specially  applicable  to  it,  it  is  evident  that  the  average  would  effect- 
uate no  equity  it  was  intended  to  cover.  We  do  not  think  Merrick  v. 
Ins.  Co.,  4  P.  F.  Smith  277,  is  suflSciently  clear  on  this  point  to  over- 
rule Sloat  V.  Ins.  Co.,  13  Wright  14.  Judgment  affirmed. 
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Snyder  d  al.  versus  City  of  Philadelphia. 

1.  A  vessel  laden  was  lying  at  a  wharf  in  Philadelphia,  within  the  nort 
warden^s  line  on  the  Delaware ;  it  was  attempted  to  move  her  by  a  line 
attached  to  another  wharf,  extending  to  the  port  warden's  line  ;  in  doing  so 
she  grounded  on  a  rook,  part  of  the  natural  bed  of  the  river,  and  went 
to  pieces.  Held,  that  under  the  Act  of  February  2d  1854,  sect  28,  the  city 
was  not  liable  for  the  injury  to  the  vessel  by  reason  of  not  removing  the 
Tock. 

2.  Winpenny  o.  Philadelphia,  15  P.  F.  Smith  140,  remarked  on. 

January  12th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  No.  186,  to  Janu- 
ary Term  1873. 

This  was  an  action  on  the  case,  brought  July  30th  1870,  by  W. 
H.  Snyder  and  others,  owners  of  the  schooner  **  Amanda  Flana- 
gan,'* against  the  city  of  Philadelphia. 

The  case  of  the  plaintiffs  was,  that  on  the  5th  of  May  1870,  the 
schooner  was  lying  at  Cramp's  wharf,  on  the  river  Delaware,  in 
Philadelphia ;  the  vessel  had  her  cargo  aboard.  Cramp's  wharf 
was  a  short  wharf  not  extending  out  to  the  port  warden's  line ; 
immediately  below  it  was  the  Kensington  Waterworks  wharf,  be- 
longing to  the  city ;  this  wharf  extended  to  the  port  warden's  line, 
and  was  99  feet  further  out  than  Cramp's  wharf.  About  four 
o'clock  P.  M.  it  was  attempted  to  haul  the  vessel  into  the  stream; 
to  accomplish  this  a  line  was  run  from  her  bow  to  the  outer  end 
of  the  long  wharf,  and  another  line  from  her  stem  to  the  end  of 
the  short  wharf;  she  was  then  hauled  safely  until  her  bow  was  a 
few  feet  beyond  the  long  wharf,  where  she  went  aground;  after 
making  efforts  unsuccessfully  to  get  her  off,  about  two  o'clock  in 
the  next  morning  it  was  discovered  that  she  had  ^'broken  her 
back  " — as  was  afterwards  ascertained — from  having  grounded  on 
a  rock  on  which  she  rested  '^amidship,"  and  as  the  tide  fell  she 
settled  ^^fore  and  aft,"  and  broke  into  two  pieces. 

The  evidence  on  the  trial  was  sujbstantially  as  above  stated.  It 
also  appeared  by  the  plaintiffs'  evidence,  that  the  rock  was  a 
natural  formation  and  part  of  the  bed  of  the  river ;  before  the 
wharf  was  built  it  had  been  exposed,  so  that  a  person  might  stand 
on  it  at  low  water ;  the  wharf  had  been  partially  built  on  it ;  since 
the  building  of  the  wharf^  the  tide  does  not  fall  sufficiently  to  ex- 
pose it  to  view. 

After  hearing  all  the  plaintiffs'  evidence,  the  court  ordered  a 
judgment  of  nonsuit. 

This  was  assigned  for  error,  on  the  removal  of  the  record  to  the 
Supreme  Court  by  writ  of  error. 

The  Act  of  February  2d  1854  (Consolidation  Act),  sect.  28, 
Pamph.  L.  37,  enacts  that  "  it  shall  be  the  duty  of  the  councils  of 
the  city  of  Philadelphia,  after  the  requisite  surveys  and  soundings 
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shall  have  been  made,  to  fix  lines  beyond  which  no  wharf  or  pier 
shall  be  constructed,  and  to  keep  the  navigable  waters  within  said 
city  for  ever  open  and  free  from  obstruction*  The  city  councils 
shall  authorize  the  construction  of  wharves  upon  a  plan  and  scale 
to  meet  the  demands  of  commerce,  &c." 

The  Act  of  May  13th  1856,  sect.  12,  Pamph.  L.  670,  enacts 
'Hhat  it  shall  be  lawful  for  the  councils  of  said  city  (of  Phila- 
delphia) to  provide  by  ordinance  for  the  cleaning  of  the  docks  on 
the  Delaware  and  Schuylkill  front  of  said  city,  and  to  require  the 
owners  of  wharves  and  piers  which  surround  such  docks  to  cleanse 
the  same  ;  and  after  thirty  days'  default  from  the  service  of  notice 
on  them  to  perform  said  duty,  it  shall  be  lawful  for  the  city  to  do 
said  work  and  to  apportion  the  expenses  thereof  among  the  owners 
of  wharves  and  piers  adjoining,  in  proportion  to  the  extent  of 
their  wharves,  having  the  privilege  or  use  of  such  docks,  and  to 
collect  the  same  by  filing  liens  therefor,  and  process  thereupon,  as 
in  case  of  claims  for  paving:  Provided,  that  no  dock  shall  be 
cleansed  to  a  greater  depth  than  the  natural  bed  of  the  river." 
By  ordinance  of  the  councils  of  Philadelphia,  the  port  warden's 
line  had  been  fixed  at  the  line  to  which  the  Waterworks  wharf 
had  been  extended. 

J.  B.  Boney  and  M,  P.  Henry ^  for  plaintiffs  in  error. — Every 
thoroughfare  which  the  public  has  a  right  to  use,  must  be  kept  in 
such  order  that  it  can  be  safely  used;  if  any  one  is  injured  by  its 
bad  condition,  those  bound  to  repair  must  answer  in  damages: 
Erie  V,  Schwingle,  10  Harris  388 ;  Pittsburg  v.  Steamer  Mary 
Ann,  Id.  54  ;  Thompson  v.  N.  E.  Railway  Co.,  2  B.  &  S.  106 ;  Pitts- 
burg V.  Grier,  10  Harris  54.  Under  the  Act  of  1864,  injury  from 
an  obstruction  in  the  river  makes  the  city  liable :  Winpenny  v. 
City  of  Philadelphia,  15  P.  F.  Smith  140. 

B.  N.  WilUon  and  0.  H.  T.  Collis  (City  Solicitor),  for  defend- 
ant in  error,  cited  Winpenny  v.  City,  supra. 

Judgment  was  entered  in  the  Supreme  Court,  January  18th 
1875, 

Per  Curiam. — The  rock  upon  which  the  schooner  "Amanda 
Flanigan  "  rested  at  the  ebb  of  tide,  was  a  part  of  the  natural  bed 
of  the  river  at  the  place  where  this  vessel  sunk.  That  it  was  un- 
even in  surface  is  evident  from  the  fact  that  as  the  tide  ebbed  and 
the  schooner  pressed  her  bottom  upon  it,  she  dipped  her  bow  and 
stem,  while  the  middle  remained  stationary,  thus  causing  her  to 
"break  her  back."  Whether  the  rock  was  embedded  in  mud, 
which  gave  way  under  the  bow  and  stem,  or  whether  it  rose  in  pro- 
jection from  the  general  surface  of  its  adjacent  parts,  is  not  dis- 
closed by  the  evidence.     It  would  be  dangerous  to  carry  the  defi- 
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nitioQ  of  an  obstruction,  as  the  term  is  used  in  the  Act  of  May  2d 
18£4,  sect.  28,  to  a  natural  bottom  of  the  river  such  as  this. 
Without  holding  that  no  natural  formation  lying  in  the  way  of  safe 
navigation  is  an  obstacle,  or  that  the  city  is  not  compellable  to 
remove  any  obstacle  to  navigation  of  the  most  dangerous  sort,  we 
may  safely  say,  that  the  alleged  obstruction  in  this  case  is  not 
shown  to  be  within  the  act,  especially  where  no  notice  has  been 
given  to  the  city  authorities  of  its  existence.  The  case  of  Win- 
penny  V.  Philadelphia,  15  P.  F.  Smith  140,  decided  that  the  navi- 
gable waters  within  the  city  were  not  confined  to  the  waters  within 
the  port  wardens'  line,  but  did  not.  hold  the  converse,  that  the 
waters  within  that  line  were  not  navigable  waters  within  the  mean- 
ingof  the  act.     That  question  remains  untouched. 

We  discover  no  error  to  be  corrected,  and  the  judgment  is  there- 
fore afiGurmed. 


Mullan  versus  Philadelphia  and  Southern  Mail      JiS__ 
Steamship  Company.  f  3i  sc «  ^ 

1.  It  ia  the  duty  of  every  employer  to  exercise  reasonable  care  in  proyiding  78  251 
his  laborers  with  safe  machinery,  suitable  tools  and  appliances,  adapted  to  216  *  38 
the  uses  for  which  they  are  designed. 

2.  Where  a  master  places  the  entire  charge  of  his  business,  or  a  distinct 
branch  of  it,  in  the  hands  of  an  agent,  exercisinj^  no  discretion  and  no  over- 
sight, the  neglect  by  the  a^ent  of  ordinary  care  in  supplying  and  maintain- 
ing suitable  instrumentalities,  is  a  breach  of  duty  for  which  the  master  is 
liable. 

3.  The  risk  which  a  laborer  assumes  of  injury  from  the  neglect  of  his 
fellow,  is  when  they  are  co-operating  in  the  same  business,  so  that  he  knows 
that  the  employment  is  one  of  the  incidents  of  their  common  service. 

4.  The  plaintiff  was  engaged  as  a  laborer,  under  a  stevedore  employed  by 
the  ship-owner,  in  unloading  a  vessel ;  the  rope  by  which  the  load  was  raised 
was  one  that  had  been  spliced  by  the  mate  before  the  arrival  of  the  vessel  at 
port,  and  was  used  as  a  *'  single  fall,"  which  was  more  liable  to  part  than  a 
**  double  fall.*'  Whilst  raising  a  cask,  the  rope  parted  at  the  splice,  the  cask 
fell  and  injured  the  plaintiff.  Whether  the  stevedore  was  a  fellow-workman 
of  the  plaintiff,  and  whether  the  negligence  of  the  mate  in  splicing  the  rope 
was  a  risk  assumed  by  the  plaintiff,  were,  under  the  circumstances,  for  tne 

jary. 

5.  It  was  proper  for  plaintiff  to  ask  of  a  witness  if,  at  or  immediately  after 
the  accident,  he  heard  the  stevedore  say  anything  concerning  the  rope  or  its 
insufficiency. 

6.  Hanover  Railroad  Co.  v.  Coyle,  5  P.  F.  Smith  396,  followed. 

January  12th  1875.  Before  Agnkw,  C.  J.,  Sharswood,  Wil- 
liams, Merour,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1878,  No.  173. 

This  was  an  action  on  the  case,  brought  April  28th  1871,  by 
Samuel  MuIIan  against  the  Philadelphia  and  Southern  Mail  Steam- 
ship Company. 
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The  plaintiflF  was  one  of  a  gang  of  men  employed  by  a  stevedore 
engaged  by  the  defendants,  to  unload  one  of  their  vessels  lying  at 
a  wharf  in  Philadelphia,  on  the  river  Delaware.  Whilst  raising 
two  tierces  of  rice  by  a  rope,  the  rope  which  had  been  spliced, 
parted  at  the  splice.  One  of  the  tierces  fell  into  the  hold  of  the 
vessel  where  the  plaintiff  was  at  work,  rolled  upon  his  arm,  and  so 
injured  it  that  it  had  to  be  amputated.  The  plaintiff,  alleging 
that  it  was  through  the  negligence  of  the  defendants'  servants  that 
he  was  injured,  brought  this  action. 

The  case  was  tried  November  2d  1872,  before  Mitchell,  J. 

The  plaintiff  having  given  evidence  of  the  facts  above  stated, 
called  J.  McLaughlin,  who  testified  that  one  Corcoran  was  the 
chief  stevedore ;  he  employed  and  discharged  the  men,  but  they 
were  paid  by  the  agent  of  the  company ;  the  men  received  their 
orders  from  Corcoran  alone;  he  had  the  exclusive  control  and 
direction  of  them ;  there  was  no  interference  with  him  by  any  one. 
On  the  day  of  the  accident,  the  vessel  was  being  unloaded  "  by  a 
single  fall — a  single  fall  is  where  a  pulley  is  attached  to  a  gang- 
rope,  and  a  rope  passes  over  the  pulley  to  one  end  of  which  is  the 
load  to  be  raised,  and  the  other  end  is  attached  to  the  donkey- 
engine."  The  rope  was  of  the  best  kind;  it  had  been  spliced  with 
a  long  splice,  by  which  the  rope  where  it  is  spliced  is  no  thicker 
than  it  was  originally.  The  rope  had  been  used  all  day.  The 
accident  occurred  about  seven  o'clock  in  the  evening.  The  load 
was  being  taken  from  the  bottom  of  the  hold ;  it  was  rolled  to  the 
forward  hatch,  where  it  was  hooked  to  the  fall,  raised  to  the  deck 
and  rolled  out  to  the  wharf  A  weight  on  a  single  fall  is  apt  to 
untwist  the  rope ;  the  rope  that  parted  was  not  sufficient,  as  a  single 
fall,  to  unload  two  tierces  of  rice ;  it  should  have  been  used  as  a 
double  fall,  but  there  was  not  enough  of  this  rope  to  weave  a 
double  fall.  After  the  accident,  a  double  fall  was  made  from 
another  rope.  Two  tierces  at  a  time  were  taken  by  Corcoran's 
orders.  It  was  his  business  to  judge  how  much  should  be  put  on 
the  fall. 

Henry  Gerber,  who  was  in  charge  of  the  engine  and  hoisting 
apparatus,  testified :  *  *  * 

'^  A  single  fall  will  unload  a  vessel  twice  as  rapidly  as  a  double 
cargo  fall,  but  it  takes  nearly  twice  as  much  engine  power.  In  a 
single  fall  it  takes  as  much  power  of  the  engine  to  haul  the  load  as 
the  load  weighs,  and  a  little  more  to  overcome  the  friction.  A 
short  splice  in  a  rope  is  double  the  size  of  the  rope  unspliced. 
*  *  *  It  is  the  twist,  or,  as  we  call  it,  the  lag  of  the  rope  that 
keeps  the  woven  strands  of  either  splice  in  their  place.  A  long 
splice  is  as  good  as  a  short  splice  so  far  as  the  breaking  strength 
of  the  rope  is  concerned ;  where  a  long  splice  runs  over  a  pulley 
the  pieces  where  the  ends  are  tucked  in  will  chafe  against  the 
pulley's  side — that  is  its  only  objection.  *  *  *     When  a  spliced 
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rope  is  so  used  that  a  heavy  weight  is  on  one  end,  the  rope  will  un- 
twist, and  the  more  it  does  that  the  more  likely  is  the  splice  to 
come  apart.  When  a  single  cargo  fall  is  used,  the  weight  at  one 
end  has  a  tendency  to  make  the  rope  untwist;  that  is,  if  the  weight 
is  allowed  to  swing  round,  as  it  will  naturally  do.  But  where  a 
double  fall  is  used,  both  ends  of  the  rope  are  made  fast,  and  there 
can  be  no  untwisting  of  the  lag  of  the  rope."  *  *  * 

Hugh  Kennedy  testified  as  to  the  accident  and  its  circumstances, 
and  as  to  Corcoran's  control,  &c.,  and,  on  cross-examination,  said 
further :  "  After  the  accident,  we  rove  another  fall,  a  double  fall, 
within  ten  or  fifteen  minutes.  I  have  followed  the  sea  in  mer- 
chant vessels.  The  running  rigging  is  in  the  mate's  charge.  At 
this  port,  I  believe  vessels  are  discharged  by  stevedores  who  have 
charge  of  the  tackle  for  this.  The  mate  attends  to  receiving  the 
rigging,  and  the  stevedore  judges  of  its  fitness  and  uses  it  or  not  as 
he  sees  proper." 

The  plaintiff  testified :  "  I  was  employed  as  a  stevedore  by  Cor- 
coran, and  was  then  working  under  him.  Nobody  had  power  but 
Corcoran  to  give  directions  to  me.  He  was  my  boss.  He  had 
the  power  to  dismiss  me.  He  had  entire  control  of  the  men,  and 
we  recognised  no  one  else.  When  the  rope  parted,  I  was  in  the 
hold  of  the  vessel  rolling  tierces  into  the  hatch  and  chocking  them 
up.  We  were  working  pretty  sharp,  and  I  was  in  the  act  of  roll- 
ing up  a  barrel  into  the  hatch,  and  of  putting  a  chock  under  it,  in 
order  to  have  it  in  place  when  the  clamps  should  come  down,  when 
the  two  tierces  being  hauled  up  fell,  and  one  of  them  struck  the 
barrel  I  was  rolling  up,  and  from  that  bounced  and  rolled  on  to 
my  hand  and  arm.  *  *  *  Corcoran  did  no  work  himself.  He 
superintended  the  men  under  him,  and  gave  them  their  orders. 
No  one  else  gave  orders.  *  *  *  Corcoran  had  charge  of  the 
machinery  and  tackle  of  unloading  and  loading.  I  have  seen  ma- 
chinery and  tackle  changed  by  his  direction.  While  a  vessel  was 
discharging,  he  had  constantly  the  charge  of  it.  I  never  knew 
any  one  else  to  have  charge." 

The  plaintiff  was  asked :  '^  Did  you  hear  any  expression  from 
Corcoran  at  the  time  of  the  accident,  or  immediately  after  it,  con- 
cerning this  rope  or  concerning  its  insufiiciency  ?" 

This  was  objected  to  by  defendants.  The  objection  was  sus- 
tained and  a  bill  of  exceptions  sealed. 

The  plaintiff  havine  closed,  the  defendants  moved  for  a  nonsuit, 
on  the  ground  that  Mullan  and  Corcoran  were  fellow-workmen ; 
and,  admitting  the  accident  to  have  been  caused  by  the  latter's 
neglect,  the  defendants  could  not  be  made  legally  responsible. 

The  court  ordered  a  judgment  of  nonsuit. 

The  plaintiff  moved  the  court  in  banc  for  a  rule  to  take  off  the 
nonsuit,  which  was  refused,  Mitchell,  J.,  delivering  the  opinion  of 
the  court,  viz : — 
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^'  In  this  case  the  facts  were  that  the  plaintiff  on  the  26th  Octo* 
her  1870,  while  employed  by  the  defendants  as  a  stevedore,  and 
working  in  the  hold  of  the  steamship  Wyoming,  owned  by  the 
defendants,  was  injured  by  the  fall  of  two  tierces  of  rice,  which 
were  being  hoisted  from  the  hold  to  between  decks,  whence  they 
were  to  have  been  discharged  over  the  ship's  side.  The  immedi- 
ate cause  of  the  accident  was  the  parting  of  the  rope  used  for 
hoisting.  This  rope  had  been  spliced  by  the  mate,  who  had  charge 
of  the  ship's  running  rigging,  while  coming  up  the  river.  The 
splice  drew  out  without  breaking,  and  the  casks  fell  upon  the  plain- 
tiff. At  the  time  of  the  accident  the  chief  stevedore  employed  by 
the  defendants  had  charge  of  the  unloading  of  the  vessel.  The 
question  is,  whether  the  defendants  are  responsible  for  the  injury 
received  by  the  plaintiff.  *  *  * 

<*  It  was  insisted  that  the  defendants  were  responsible  upon  two 
grounds:  first,  because  they  were  bound  to  furnish  proper  and 
safe  tools  and  appliances  for  the  use  of  persons  engaged  in  their 
service;  and  secondly,  because  the  employment  of  the  plaintiff 
being  in  a  subordinate  capacity  to  that  of  the  head  stevedore,  the 
plaintiff  was  not  within  the  operation  of  the  principle  that  the  ser- 
vant assumes  the  risk  of  the  negligence  of  his  fellow  servant.  In 
other  words,  that  the  plaintiff  was  not  a  fellow  servant  of  the  head 
stevedore,  but  subject  to  his  control  and  amenable  to  his  orders. 

^'  If  a  master  negligently  provides  unsafe  machinery,  tools  or 
implements  for  his  servant  to  work  with,  he  is  answert^le  for  the 
consequences. 

^^  But  this  rule,  like  every  other,  has  its  just  limits  and  qualifi- 
cations, without  which  the  rule  itself  would  be  an  intolerable 
burden.  If  the  master  provides  proper  and  safe  machinery  and 
tools,  and  em^^oys  a  competent  and  prudent  person  to  take  cnarge 
of  them,  whose  duty  it  is  from  time  to  time  to  inspect  them,  put 
them  in  order  and  renew  their  defective  parts,  he  cannot  be  justly 
answerable  for  an  aocid^it  to  a  fellow  servant,  arising  from  the 
negligence  of  such  person.  Without  this  reasonable  exception  to 
the  rule  of  responsibility,  it  would  be  too  severe  for  the  business 
relations  of  life  and  most  oppressive  in  its  operation.  It  would  in 
many  cases  abrogate  entirely  the  general  rule  that  the  master  is 
not  responsible  to  his  servant  for  the  negligence  of  his  fellow  ser- 
vant. It  would  make  the  employer  an  insurer  against  accidents, 
which  no  foresight  or  prudence  of  his  could  possibly  foresee  or 
prevent:  Ryan  v.  Cumberland  Valley  Railroad  Co.,  11  Harris 
354.  «  *  >H  r]^\y^  particular  negligence  alle^d  in  that  case, 
was  in  omitting  to  hook  safely  the  cars  of  a  railroad  t^n,  a  species 
of  negligence  which  it  is  difficult  to  distinguish  in  principle  from 
that  which  caused  the  accident  in  the  present  case. 

'^  The  employer  is  bound  to  furnish  proper  and  safe  machinery, 
but  where  he  is  obliged  from  the  nature  of  the  business  to  employ 
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agents  to  run  it,  and  to  take  care  of  it,  and  tb  keep  it  in  proper 
repair,  he  is  not  responsible,  unless  he  commits  the  charge  to  an 
incompetent  or  untrustworthy  person.  Upon  the  contrary  prin- 
ciple, every  employer  must  be  held  to  warrant  every  bolt  or  pin, 
or  screw,  or  piece  of  mechanism  used,  although  he  himself  knows 
nothing  of  the  machine,  or  does  not  understand  its  structure,  or  is 
incapable  of  appreciating  the  conditions  of  danger.  He  must  be 
held  to  warrant  not  only  that  everything  is  good  and  sufficient 
when  he  supplies  it,  but  that  it  shall  continue  so.  And  this  not  to 
a  stranger,  but  to  a  person  who  is  daily  conversant  with  the  risks 
of  the  business,  and  who,  upon  entering  upon  it,  must  of  necessity 
know  that  his  safety  depends  as  much  upon  the  capacity  and 
watchfulness  of  his  fellow  workmen  as  upon  his  own.  *  *  * 

"  If  the  unfortunate  accident  which  was  the  cause  of  the  present 
action  was  caused  by  negligence,  it  is  plain  that  the  negligence 
was  either  the  remote  negligence  of  the  mate  in  making  an  im- 
perfect splice,  or  the  proximate  negligence  of  the  head  stevedore 
in  not  examining  the  rope  with  sufficient  care  before  he  commenced 
the  unloading  of  the  vessel.  But  how  could  the  owners  know  any- 
thing of  that,  unless  they  were  informed  of  it?  Is  a  ship-owner 
bound  to  examine  personally  every  day,  every  rope  in  his  ship,  at 
the  peril  if  he  does  not,  of  heavy  damages  to  the  persons  in  his 
employ  resulting  from  the  negligence  of  other  persons  in  his  em- 
ploy, who  are  necessarily  intrusted  with  such  things  ?  We  must 
go  to  this  extent  if  we  are  to  hold  the  defendants  responsible  in 
the  present  case. 

^'  Nor  was  there  anything  in  the  position  of  the  plaintiff  which 
relieves  him  from  the  operation  of  the  general  rule.  He  was  a 
fellow  servant  in  the  same  general  employment.  *  *  *  That  Cor- 
coran, the  head  stevedore,  was  above  the  plaintiff,  who  worked 
subject  to  his  orders  and  under  his  directions,  makes  no  difference. 
The  rule  is  not  altered  by  the  &ct  that  the  servant  to  whom  the 
negligence  is  imputed  was  a  servant  of  superior  authority,  whose 
directions  the  plaintiff  was  bound  to  obey.  *  *  *  There  are  cases 
in  which  persons  have  been  so  completely  substituted  in  all  respects 
to  the  place  of  the  master,  exercising  in  his  stead  a  general  and 
complete  authority  and  control  over  the  whole  business,  that  they 
are  regarded  to  all  intents  and  purposes  as  principals  and  not 
fellow  servants — masters  substituted  in  the  room  of  other  masters. 
But  the  present  case  cannot  be  likened  to  them  in  any  respect." 

The  plaintiff  took  a  writ  of  error ;  he  assigned  for  error : — 

1.  Rejecting  his  offer  of  evidence. 

2,  S.  Ordering  judgment  of  nonsuit,  and  refusing  to  take  it  off* 

jET.  ffanton  and  D.  Dougherty^  for  plaintiff  in  error. — The 
principle  that  the  doctrine  respondeat  superior  does  not  apply 
when  the  injury  arises  from  the  negligence  of  a  fellow  workman, 
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is  subject  to  the  exception  where  a  fellow  workman  is  by  the  com- 
mon master  put  in  his  place:  Ashworth  v.  Stanwix,  3  El.  &  El. 
701;  Clarke  v.  Holmes,  7  Hurlst.  &  N.  937;  Grizzle  v.  Frost,  8 
Foster  &  FinL  622 ;  Hall  v,  Johnson,  8  Hurlst.  &  C.  589.  A 
master  who  employs  a  servant  in  dangerous  work  is  bound  to  take 
all  reasonable  precautions  for  his  safety  :  Patterson  v,  Wallace,  1 
Macqueen  (H.  L.)  748 ;  Barton's  Hill  Coal  Co.  v.  Reid,  8  Id.  266 ; 
Weger  v.  Penna.  Railroad,  5  P.  F.  Smith  460;  O'Donnell  v. 
Allegheny  Valley  Railroad,  9  Id.  239  ;  Ardesco  Oil  Co.  v.  Gilson, 
13  Id.  146.  A  corporation  can  act  only  through  an  officer,  and 
his  negligence  is  theirs:  Frazier  r.  Pennsylvania  Railroad  Co., 
2  Wright  104. 

M.  P.  Henry^  for  defendants  in  error. — The  master  is  not  liable 
to  one  in  his  employ  for  an  injury  by  his  negligence  to  his  fellow 
servant  unless  he  so  withdraws  from  the  conduct  of  the  business 
as  to  put  the  fellow  servant  in  his  place ;  and  if  he  furnishes  safe 
machinery,  &c.,  and  competent  superintendents,  the  master  has 
done  his  duty :  Ardesco  Oil  Co.  v.  Gilson,  13  P.  F.  Smith  146 ; 
Caldwell  v.  Brown,  3  Id.  453 ;  Ryan  v.  Cumberland  Valley  Rail- 
road, 11  Harris  384 ;  Weger  v.  Penna.  Railroad,  5  P.  F.  Smith 
460.  A  foreman  is  not  in  the  position  of  a  deputy  master:  Searle 
V.  Lindsay,  11  C.  B.  N.  S.  429;  Gallagher  v.  Piper,  16  Id.  671; 
Albro  v.  Agawam  Can.  Co.,  6  Cush.  75  ;  Wright  v.  N.  T.  Central 
Railroad,  11  Sm.  App.  562.  The  company  do  not  warrant  that 
good  material  shall  be  properly  used,  or  that  the  servants  shall 
keep  it  in  its  original  safe  condition :  Hard  v.  V.  &  C.  Railroad, 
32  Vt.  473 ;  Leaver  v.  Railroad,  14  Gray  466. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court, 
February  15th  1875. 

The  accident  resulting  in  the  injury  of  which  the  plaintiff  com- 
plains, occurred  while  he  was  employed  as  one  of  a  gang  of  steve- 
dores in  unloading  the  steamship  Wyoming,  belonging  to  the 
defendants.  In  hoisting  two  tierces  of  rice  out  of  the  nold  of  the 
vessel,  the  rope  the  workmen  were  using  parted,  and  the  casks  fell 
on  the  plaintiff.  The  hands  employed  were  under  the  charge  of 
John  Corcoran,  the  chief  stevedore.  He  engaged  and  discharged 
them  at  his  pleasure.  He  had  charge  also  of  the  machinery  used 
in  unloading  the  ship.  The  rope,  where  it  parted,  had  been 
spliced  ;  it  was  used,  as  the  witnesses  explained,  as  a  single  fall ; 
the  weight  at  the  end  caused  it  to  swing  round  and  untwist,  and 
the  parting  at  the  splice  was  the  result.  On  the  ground  that  the 
injury  was  the  consequence  of  the  negligence  of  Corcoran,  and 
that  he  was  a  fellow  workman  of  the  plaintiff,  the  court  below 
directed  a  nonsuit. 

There  was  evidence  which  would  ordinarily  be  referred  to  a  jury 
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tbat  the  rope  was  unfit  for  the  purpose  for  which  it  was  used. 
While  it  was  not  asserted  that  its  strength  was  weakened  by 
splicing,  the  witnesses  united  in  saying  that  it  should  have  been 
used  as  a  double  &II,  and  that  there  was  not  enough  of  it  for  that 
purpose.  One  of  them  said,  that  "  where  a  long  splice  runs  over  a 
pulley,  the  pieces  where  the  end  are  tucked  in  will  chafe  against 
the  pulley's  sides ;"  and  that  '^  when  a  spliced  rope  is  so  used  that 
a  heavy  weight  is  at  one  end,  the  rope  will  untwist,  and  the  more 
it  does  that  the  more  likely  is  the  splice  to  come  apart.  When  a 
single  cargo  fall  is  used,  the  weight  at  one  end  has  a  tendency  to 
make  the  rope  untwist,  that  is,  if  the  weight  is  allowed  to  swing 
round,  as  it  will  naturally  do.  But  where  a  double  fall  is  used, 
both  ends  are  made  fast,  and  there  can  be  no  untwisting  of  the 
lag  of  the  rope.''  Another  witness,  after  stating  the  liability  of 
the  lumps  in  a  long  splice  to  chafe  in  going  through  a  pulley,  said : 
'^  In  unloading  the  rice,  I  think  a  single  fall  with  a  splice  ought 
not  to  have  been  used." 

In  order  to  warrant  the  nonsuit,  it  was  requisite  that  it  should 
appear  affirmatively,  not  only  that  the  accident  was  caused  by 
neglect  of  duty  on  the  part  of  Corcoran,  but  that  he  and  the 
plaintiff  held  the  relation  to  each  other  of  servants  in  the  common 
employment  of  the  defendants.  Admittedly,  it  is  the  duty  of 
every  employer  of  laborers  to  exercise  reasonable  care  in  providing 
them  with  safe  machinery,  suitable  tools  and  appliances  adapted  to 
the  uses  for  which  they  are  designed.  Did  the  defendants  dis- 
charge their  duty  ?  On  their  part,  it  is  insisted  that  they  did.  It 
is  said  that  they  intrusted  Corcoran  with  the  power  to  select  all 
the  machinery  necessary  for  the  work  he  was  employed  to  superin- 
tend. The  testimony  on  this  subject  that  is  found  in  the  bill  of 
exceptions  consists  first,  of  the  statement  of  Kennedy  on  cross- 
examination,  that  *'  the  running  rigging  is  in  the  mate's  charge ; 
the  mate  attends  to  receiving  the  riggine,  and  the  stevedore 
judges  of  its  fitness,  and  uses  it  or  not  as  be  sees  proper;''  and 
secondly,  of  the  plaintiff's  own  statement,  that  "  Corcoran  had 
charge  of  the  machinery  and  tackle  of  unloading  and  loading ;  I 
have  seen  machinery  and  tackle  changed  by  his  direction."  In 
the  opinion  of  the  court  below,  it  is  said  that  "  this  rope  had  been 
spliced  by  the  mate  who  had  charge  of  the  ship's  running  rigging, 
while  coming  up  the  river."  It  is  assumed  that  the  fact  is  so, 
and  is  contained  in  a  portion  of  the  testimony  that  has  been  over- 
looked. 

It  is  conceived  that  the  questions  in  this  case  were  not  such  as 
could  legitimately  be  passed  upon  finally  by  the  court.  Assuming, 
in  the  first  instance,  that  Corcoran  had  entire  control  of  the 
selection  of  the  machinery,  and  that,  consequently,  the  defect  was 
one  for  which  he  was  chargeable,  it  is  difficult  to  see  why  the 
plaintiff  should  not  have  been  permitted  to  ask  the  jury  to  find 
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that  the  defendants  had  conferred  on  him  such  unlimited  authority 
as  to  make  him  their  representative,  and  to  make  themselves 
responsible  for  his  default.  "  Where  the  employer  leaves  every 
thing  in  the  hands  of  a  middle-man,  reserving  to  himself  no  dis- 
cretion, then  the  middle-man's  negligence  is  the  master*8  negli- 
gence, for  which  the  latter  is  liable  :'*  Wharton's  Law  of  Negli- 
gence, §  229  ;  Grizzle  v.  Frost,  3  Foster  &  Finlayson  622.  The 
principle  that  the  master  is  exempt  from  responsibility  to  the  ser- 
vant for  injuries  received  from  the  ordinary  dangers  of  his  em- 
ployment, including  the  negligence  of  his  fellow  servants,  is  too 
deeply  imbedded  in  our  law  to  be  disturbed.  But  where  a  master 
places  the  entire  charge  of  his  business,  or  a  distinct  branch  of  it, 
in  the  hands  of  an  agent,  exercising  no  discretion  and  no  oversight 
of  his  own,  it  is  manifest  that  the  neglect  by  the  agent  of  ordinary 
care  in  supplying  and  maintaining  suitable  instrumentalities  for 
the  work  required,  is  a  breach  of  duty  for  which  the  master  should 
be  held  answerable.  The  negligence  of  the  agent,  with  such 
powers,  becomes  the  negligence  of  the  master.  In  this  case  there 
was  some  evidence  that  the  entire  duty  of  providing  the  appliances 
for  loading  and  unloading  the  vessels  of  the  defendants,  had  been 
intrusted  to  the  discretion  of  Corcoran.  And  just  to  the  extent 
to  which  the  proof  went  in  fixing  upon  him  the  responsibility  for 
the  selection  of  the  rigging  and  for  adjusting  and  working  it,  did 
the  same  proof  tend  to  establish  the  fact  contended  for  by  the 
plaintiiF,  that  Corcoran  was  clothed,  as  to  these  duties,  with  the 
ultimate  power  and  authority  of  the  defendants.  Upon  the  evi- 
dence submitted,  it  was  the  right  of  the  plaintiff  that  a  jury  should 


If,  in  the  next  place,  it  should  be  found  that  the  position  of  Cor- 
coran, notwithstanding  that  he  had  charge  of  the  gang  of  steve- 
dores, was  that  merely  of  a  fellow  workman  of  the  plaintiff;  that 
the  rope  had  been  spliced  by  the  mate  on  the  voyage  from  Savan- 
nah ;  and  that  Corcoran  received  it  without  knowledge  of  the  de- 
fect that  caused  the  accident,  the  question  would  be  presented 
whether  the  plaintiff  would  still  be  affected  by  the  rule  exempting 
the  master  from  liability.  The  risk  of  injury  which  a  laborer 
assumes  is  that  involved  in  the  '^  circle "  of  his  employment. 
"  He  and  the  fellow  servant  causing  the  injury  must  be  co-oper- 
ating in  the  same  business,  so  that  the  former  knows  that  the  em- 
ployment of  the  latter  is  one  of  the  incidents  of  their  common 
service:"  Wharton's  Law  of  Negligence,  sect.  280.  And  the 
question  that  would  be  presented  would  manifestly  be  one  of  fact. 
A  jury  would  be  required  to  find  whether  the  negligence  of  the' 
mate  was  one  of  the  risks  which  the  plaintiff'  should  be  held  to  have 
assumed.  The  result  would  depend  on  what  should  be  ascertained 
to  be  their  relations  to  each  other,  the  extent  to  which  they  were 
brought  into  contact,  and  to  which  they  were  engaged  in  a  common 
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employment,  and  the  connexion  of  the  duties  of  each  with  the 
duties  of  the  other. 

It  is  not  designed  in  any  way  to  impair  or  affect  the  rule  settled 
in  the  cases  on  which  the  court  below  relied.  If  it  shall  appear, 
in  the  event,  that  it  was  the  duty  of  Corcoran  to  select  the  proper 
materials  for  the  work  that  was  to  be  done,  that  he  held  only  the 
position  of  a  fellow  workman  of  the  plaintiff,  and  that  it  was  an  act 
of  negligence  on  his  part  to  receive  tne  rope  from  the  mate  and  use 
it,  the  nicts,  of  course,  would  bar  all  right  of  recovery  in  this 
action.  The  cases  which  were  the  guide  in  the  decision  below, 
under  the  circumstances  disclosed  in  them,  were  justly  ruled, 
undoubtedly ;  but  they  do  not  reach  the  questions  presented  here. 
The  error  consisted,  not  in  adhering  to  the  authorities,  but  in  with- 
drawing from  the  jury  the  right  to  ascertain  the  cause  of  the  acci- 
dent, the  relation  in  which  Corcoran  stood  to  the  parties,  and,  if 
the  accident  was  caused  by  the  neglect  of  the  mate,  the  responsi- 
bilities to  which  the  plaintiff  was  subject  as  an  incident  of  his 
employment  in  common  with  the  mate,  in  the  service  of  the 
defendants. 

The  offer  to  ask  the  plaintiff  whether  he  heard  any  expression 
by  Corcoran  at  the  time  of  the  accident,  or  immediately  after  it, 
concerning  the  rope,  or  concerning  its  insuflSciency,  ought,  on  the 
authority  of  The  Hanover  Railroad  Company  v.  Coyle,  6  P.  F. 
Smith  3y6,  to  have  been  received  as  part  of  the  resgestce. 

Judgment  reversed,  and  procedendo  awarded. 

City  of  Philadelphia's  Appeal. 

1.  The  Act  of  April  28th  1870,  fixing  the  line  of  Chestnut  street,  provided 
that  it  should  **  not  interfere  with  any  buildings  now  erected  on  the  south 
side  of  that  street*/'  the  front  of  a  building  was  taken  down  and  a  new  front 
erected  on  the  line  prescribed  by  the  act ;  ornamental  columns,  pilasters.  &c.j 
to  the  front  were  extended  fifteen  inches  beyond  the  line,  ffddf  that  these 
were  not  prohibited  by  the  act. 

2.  According  to  the  ordinary  course  of  equity  practice,  when  a  case  is 
heard  on  bill  and  answer,  the  allegations  of  fact  in  the  answer  are  admitted. 

3.  In  a  bill  for  injunction,  if  the  question  is  doubtful,  it  is  decisive  against 
the  injunction ;  chancery  will  not  decree  an  injunction  except  in  a  clear 
case  of  the  invasion  of  a  public  or  private  right. 

4.  No  usage,  however  long  continued,  will  justify  an  encroachment  upon 
a  highway  ;  but  such  encroachment,  to  be  remedied  by  injunction,  must  be 
real^  an  obstruction  to  the  free  use  of  the  highway. 

January  13th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Court  of  Common  Pleas  of  Philc^delphia :  Of 
January  Term  1873,  No.  66J. 

This  was  a  bill  filed  January  23d  1872,  by  the  City  of  Philadel- 
phia, against  the  Presbyterian  Board  of  Publication. 

28  P.  F.  Smith— 3 
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The  bill,  in  substance,  set  out  that  the  defendants  were  erecting 
a  building  on  the  south  side  of  Chestnut  street,  below  Broad  street, 
in  Philadelphia ;  had  extended  the  foundation  of  the  building  fifteen 
inches  beyond  the  line  of  the  street,  as  fixed  by  the  Act  of  April 
8th  1870,  and  had  constructed  on  the  foundation  a  pediment,  and 
were  proceeding  to  erect  piers  and  columns  on  it,  which  would  en- 
croach on  the  sidewalk  fifteen  inches.  The  prayer  was  that  the  de- 
fendants might  be  restrained  from  continuing  the  erection  beyond 
the  south  line  of  Chestnut  street,  as  fixed  by  the  act. 

A  preliminary  injunction  was  granted.  AflSdavits  were  filed, 
and  after  hearing  the  injunction,  was  dissolved ;  Paxson,  J.,  de- 
livering the  following  opinion : 

^^  This  was  a  motion  to  continue  a  special  injunction.  The  bill 
charges  that  the  defendants  are  now  erecting  a  large  granite  build- 
ing on  the  south  side  of  Chestnut  street,  below  Broad,  and  that  the 
foundation-wall  of  said  edifice  has  been  extended  fifteen  inches 
beyond  the  line  of  said  street,  as  the  said  line  was  regulated  by  Act 
of  Assembly,  approved  the  28th  day  of  April,  A.  D.  1870,  and  that 
the  said  defendants  have  constructed  a  pediment  upon  said  founda- 
tion-wall so  extended,  and  are  about  to  erect  piers  and  columns 
thereon,  so  that  the  line  of  said  edifice,  when  completed,  will  en- 
croach upon  the  sidewalk,  and  will  extend  fifteen  inches  to  the 
northward  of  the  line  of  said  street,  as  regulated  by  the  Act  of  As- 
sembly aforesaid.  The  defendants  have  submitted  the  affidavits 
of  John  McArthur,  Jr.,  architect  of  said  building,  and  several 
others,  from  which  it  appears  that  the  ashlar  or  true  wall  of  said 
building  conforms  strictly  to  the  line  of  said  street,  and  that  the 
only  portions  of  said  building  which  encroaches  thereon,  are  the 
ornamental  parts  and  architectural  details  of  the  front,  such  as 
columns,  pilasters,  window  headings,  door  jambs  and  cornices, 
which  project  over  said  line  from  six  to  fifteen  inches. 

"  D.  Hudson  Shedaker,  surveyor  for  the  district,  in  his  affidavit 
says,  he  furnished  defendants  with  the  line  of  the  street,  and  that 
the  afihlar  or  true  wall  line  of  the  front  is  being  built  on  the  line  as 
furnished  by  him.  That  there  are  several  ornamental  portions — 
the  front  columns  with  thin  bars — ^which  project  from  the  ashlar 
line  on  Chestnut  street,  a  little  over  a  foot.  For  the  purpose  of 
this  motion,  we  must  consider  it  as  established  that  the  ashlar  or 
true  walLof  the  firont  of  said  building  is  upon  the  line  of  the  street, 
as  regulated  by  Act  of  Assembly,  and  given  to  the  defendants  by 
the  surveyor  -of  the  district,  and  that  it  is  only  the  ornamental 
portions  of  the  front  which  project  over  said  line  from  six  to  fifteen 
inches.  The  question  for  our  determination  is,  whether  such  pro- 
jections constitute  such  a  nuisance  as  requires  the  court  to  inter- 
fere by  injunction.  Of  our  jurisdiction  we  entertain  no  doubt. 
In  the  cause  ofThe  City  against  Friday  and  Crump,  6  Philada.  R. 
275,  we  held  that  *  any -encroachment  on  the  streets  of  the  city  of 
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Philadelphia  is  a  nuisance,  which  will  be  enjoined  at  the  suit  of 
the  city.* 

^^  Referring  again  to  the  affidavits  submitted  on  the  part  of  de- 
fendants, it  is  stated  by  the  district  surveyor  that  for  many  years 
it  has  been  the  universal  custom  and  practice  of  builders  to  come 
out  over  the  line  with  ornamental  works,  such  as  columns,  porticoes, 
pilasters,  cornices,  balconies,  window-dressings,  door-jambs,  through- 
out the  city ;  this  has  especially  been  the  case  with  our  public  and 
prominent  buildings,  and  that,  before  the  institution  of  this  suit,  no 
action  has  ever  been  taken  against  any  person  coming  out  or 
attempting  to  come  out  over  the  absolute  fixed  lines  of  a  street 
with  the  ornamental  work  of  his  buildings,  or  architectural  addi- 
tions. John  McArthur,  Jr.,  the  architect  referred  to,  says :  '  I 
have  been  an  architect  in  this  city  for  upwards  of  thirty  years,  and 
during  all  that  time  I  have  been  in  the  practice,  in  accordance 
with  the  universal  usage  and  custom  in  this  city,  of  putting  in  my 
designs,  steps,  porches,  pilasters,  balconies,  cornices,  pillars,  and 
other  ornamental  features,  projecting  more  or  less  from  the  street- 
line  upon  which  I  placed  the  ashlar  or  true  wall-line  of  the  build- 
ing, and  of  having  the  building  erected  in  accordance  with  such 
designs;  and  the  present  is  the  first  instance  in  which  I  have 
known  or  heard  of  objection  being  made,  and  such,  I  have  no  hes- 
itation in  saying,  has  been  the  general  custom  and  practice  with 
architects  and  builders.' 

"  The  affidavits  on  the  part  of  the  defendant  specify  a  number 
of  buildings,  the  ornamental  portions  of  which  project  over  the  line 
of  the  streets  from  six  inches  to  four  feet.  ♦  *  * 

"  The  Act  of  28th  of  April  1870,  Pamph.  L.  1291,  referred  to, 
provides,  '  that  the  south  line  of  Chestnut  street,  between  the  rivers 
Delaware  and  Schuylkill,  shall  be  at  the  distance  of  five  hundred 
and  thirty-nine  feet  southward  of  the  south  side  of  Market  street : 
Provided,  That  this  act  shall  not  interfere  with  any  buildings  now 
erected  on  the  south  side  of  Chestnut  street.' 

"  This  act  is  awkwardly  worded,  but  the  manifest  effect  of  it  is 
to  widen  Chestnut  street,  by  taking  off  five  feet  from  the  property 
on  the  south  side  thereof,  with  a  saving  clause  as  to  buildings  now 
in  existence.  As  the  edifice  now  in  process  of  construction  by  the 
defendants  is  not  strictly  a  new  building,  but  the  alteration  of  an 
old  one,  with  an  additional  or  new  building  in  the  rear,  and  a  new 
front  on  Chestnut  street,  it  may  be  questioned  whether  it  does  not 
come  within  the  saving  clause  of  the  Act  of  Assembly  above  cited. 
The  said  building,  before  the  alterations  were  commenced,  stood 
upon  the  old  line  of  Chestnut  street,  and  the  defendants  have,  in 
making  said  alterations,  fallen  back  to  the  new  line  as  to  every- 
thing but  the  ornamental  portions. 

"But  there  are  other  considerations  which  weigh  with  us  in  the 
determination  of  this  case.     In  order  to  have  an  intelligent  under- 
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standing  of  it,  we  must  glance  at  the  legislation  upon  the  subject. 
The  forty-fifth  section  of  the  Act  of  the  18th  of  February  1769, 
1  Smith's  Laws  301,  provides  that  *  whereas,  by  late  extraor- 
dinary encroachments  of  the  cellar-doors,  steps  and  windows, 
bulks,  and  other  encroachments  of  the  said  streets  and  other  en- 
cumbrances, the  said  streets  are  greatly  obstructed,  and  by  a 
number  of  spouts  or  gutters  set  at  the  eaves  of  pent-houses  and 
other  places  in  the  said  streets,  large  collections  of  water  are  dis- 
charged in  rainy  seasons  on  persons  passing  near  the  same :  Be  it, 
therefore,  further  enacted,  that  if  any  person  or  persons  shall  here- 
after make  and  set  up,  or  shall  cause  to  be  made  and  set  up  in  any 
street  of  fifty  feet  wide  or  upward,  within  the  said  city,  any  porch, 
cellar-door  or  step,  which  shall  extend  beyond  the  distance  of  four 
feet  three  inches  into  such  street,  or  a  proportionate  distance  into 
any  narrower  street,  when  the  same  shall  be  made  or  set  up  ;  and 
if  any  person  shall  hereafter  make  and  set  up,  or  cause  to  be  made 
and  set  up,  any  bulk,  jut-window  or  encumbrance  whatsoever, 
whereby  the  passage  of  any  street  shall  be  obstructed,  or  shall  so 
place,  or  cause  to  be  placed,  any  spout  or  gutter,  whereby  the  pass- 
age of  any  street  shall  be  obstructed,  or  shall  be  so  placed,  or 
caused  to  be  placed,  any  spout  or  gutter,  whereby  the  passage  of 
any  street  shall  be  incommoded,  every  person  offending,  etc. 

"  The  forty-eighth  section  of  the  same  act  provides :  *  That 
nothing  contained  herein  shall  be  deemed,  taken  or  construed  to 
prevent  any  person  or  persons,  to  set  up  or  place  any  such  sign, 
signboard,  pole  or  other  device  or  thing  aforesaid,  against  the  wall 
of  their  several  dwellings,  so  that  the  same  shall  not  project  or 
extend  into  the  said  streets,  lanes  or  alleys,  more  than  six  inches.* 

*'This  was  the  first  legislation  on  the  subject,  and  was  induced, 
as  the  preamble  to  the  section  first  quoted  clearly  shows,  by  extra- 
ordinary encroachments  of  various  kinds  upon  the  streets  of  the 
city,  at  the  same  time  clearly  recognising  some  encroachment  upon 
the  line  of  the  street  for  certain  purposes,  and  defining  the  extent 
to  which  such  encroachments  might  thereafter  go. 

"This  was  followed  by  the  Act  of  the  15th  of  April  1828 
(Pamph.  L.  626),  which  repealed  the  forty -seventh  section  of  the 
Act  of  18th  of  February  1769,  above  cited,  as  to  signs,  and  confer- 
ring on  the  Select  and  Common  Councils  of  the  city  of  Philadel- 
phia, the  power  to  regulate  by  ordinance,  from  time  to  time,  and 
'to  establish  such  and  so  many  rules  and  regulations  as  to  them 
may  seem  expedient  for  the  better  regulation  of  porches,  porticoes, 
benches,  doorsteps,  railings,  bulks  or  jut-windows,  areas,  cellar- 
doors  and  cellar-windows,  signs,  sign-posts,  boards,  poles,  frames, 
awnings,  awning-posts,  or  other  device  or  projection  over,  under, 
into  or  otherwise  occupying  the  sidewalk,  or  other  portion  of  any 
of  the  streets,  lanes  and  alleys,'  &c. 

**  The  fourth  section  repeals  so  much  of  the  said  Act  of  1769  as 
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is  supplied.  Then  follows  ordinance  of  councils  of  September  23d 
1864  (Dig.  Ord.  192),  defining  what  shall  be  nuisances,  the  tenth, 
eleventh  and  twelfth  sections  of  which  referred  to  projections.  By 
the  said  section  it  is  declared  to  be  a  nuisance  :  First.  To  extend 
or  project  from  any  dwelling  or  building,  except  inns,  any  sign- 
boards, pole  or  other  device,  to  denote  or  show  the  place  of  busi- 
ness, or  the  merchandise  or  things  which  the  occupant  thereof  has 
to  dispose  of,  into  or  over  any  of  the  footways  of  any  street  of  this 
city,  below  the  top  of  the  first  story,  to  a  greater  extent  than  four 
feet  three  inches  on  any  of  the  other  parts  of  each  buifding.  Sec- 
ond. To  place  or  maintain  any  cellar-door,  porch  or  steps,  which 
shall  extend  more  than  four  feet  six  inches  into  any  footway  of  any 
street  of  fifty  feet  wide  or  upward,  of  a  proportionate  distance, 
into  any  footway  in  any  street  of  less  width  than  fifty  feet.  Third. 
To  set  up  or  maintain  any  fence  beyond  the  building  line  ;  or  any 
railing,  except  around  excavated  areas  now  existing,  so  as  to  reduce 
the  footways  of  streets,  Ac,  *  *  *  or  to  project  any  bulk  window 
more  than  one  foot  into  the  footway  beyond  the  building  line ;  or 
to  put  up  after  sunset  and  before  sunrise,  any  awning  below  the 
level  of  the  light  in  any  public  lamp. 

*'  This  is  all  the  legislation  upon  this  subject.  The  legislature 
having  in  terms  conferred  upon  councils  the  power  to  regulate  the 
whole  matter  of  projections,  that  body,  as  we  have  seen,  proceeds 
to  act  upon  it,  and  has  declared  certain  things  public  nuisances ; 
but  councils  have  not  anywhere  said  that  these  ornamental  pro- 
jections added  to  the  ashlar  line  of  a  building,  are  nuisances. 
This  is,  perhaps,  of  some  importance  when  we  bear  in  mind  that  at 
the  time  when  the  ordinance  of  1864  was  passed,  and  for  years 
before,  it  was  the  custom  of  builders  to  project  such  ornamental 
work  over  the  line  of  the  street.  This  was  done,  too,  without  a 
word  of  objection  on  the  part  of  the  building  inspectors,  city  sur- 
veyors, councils,  or  other  city  oflScials. 

"  While  such  a  course  of  action  on  the  part  of  builders  does  not 
make  such  a  custom  as  would  prevent  councils  from  prohibiting  it, 
nevertheless,  the  silence  of  councils  in  regard  to  it  when  the  prac- 
tice was  well  known,  and  the  acquiescence  in  it  by  the  city  authori- 
ties fur  so  long  a  time,  would  seem  to  furnish  a  solid  reason  why 
this  court  should  not  interfere  by  special  injunction  in  a  case  where 
the  building  has  already  been  commenced. 

"  The  whole  subject  properly  belongs  to  the  city  councils.  It  is 
competent  for  them  so  to  legislate  as  to  cover  the  whole  ground, 
and  leave  the  public  in  no  doubt  as  to  what  the  rights  and  duties 
of  builders  are  in  the  premises.  So  far  as  they  have  acted,  the 
necessity  of  some  projection  is  recognised.  Steps  and  porticoes  are 
allowed  to  project  four  feet  six  inches. 

"  If  the  strict  rule  contended  for  here  were  adopted,  it  would 
result  in  the  shaving  oflF  of  every  door,  window-head  and  cornice, 
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projecting  over  the  line  of  the  street.  For,  if  they  do  not  inter- 
fere with  the  foot  passenger,  they  may  perhaps  limit  the  light  and 
air."  *  *  * 

The  defendants  then  filed  an  answer,  which  set  out  that  the  erec- 
tion, &c.,  complained  of,  was  the  alteration  of  buildings  Nos. 
1334  and  1336  in  Chestnut  street  belonging  to  the  defendants ; 
that  the  alterations  were  the  erection  of  a  granite  front;  the 
east  and  west  walls  of  the  building  were  not  taken  down,  except 
so  far  as  to  throw  the  front  of  the  building  back  to  the  line  of  the 
street  as  fixed  by  the  act ;  that  the  true  wall  of  the  new  front  of 
the  building  stands  on  the  line  fixed  by  the  act ;  that  the  ornamental 
parts  of  the  front  at  certain  points  project  beyond  this  line ;  these 
ornamental  parts  were  six  columns,  designed  to  support  other  orna- 
ments and  decorations  of  the  front  of  the  building,  and  were  not 
necessary  to  the  support  and  stability  of  the  true  front  wall  of  the 
building,  but  were  purely  ornamental  and  decorative,  and  would 
extend  from  six  to  fifteen  inches  beyond  the  line  of  the  building. 

The  foregoing  abstracts  from  the  pleadings,  in  connection  with 
the  opinion  of  Judge  Paxson,  will  suflSciently  exhibit  the  case. 

The  cause  was  heard  on  bill  and  answer,  and  by  consent  of  coun- 
sel, the  bill  was  dismissed  pro  formfi  without  prejudice^ 

The  plaintifi'  appealed  to  the  Supreme  Court  and  assigned  for 
error  the  decree  dismissing  the  bill. 

C.  H.  T.  Collis  (City  Solicitor),  for  plaintiff. 

S.  C.  Perkin9  (with  whom  was  ff.  Junkin)j  for  appellees. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court,  Janu- 
ary 21st  1875. 

The  affirmance  of  the  decree  of  the  court  below  might  be  rested 
upon  the  opinion  of  our  brother  Paxson,  on  the  motion  heard  before 
him  to  dissolve  the  injunction.  But  that  our  judgment  may  not 
be  misinterpreted  and  extended  beyond  what  is  meant  to  be  decided, 
it  may  be  necessary  to  add  what  are  the  special  grounds  of  this 
determination. 

The  cause  was  set  down  to  be  heard  on  bill  and  answer.  Ac- 
cording to  the  ordinary  course  of  equity  practice,  that  is  an  admis- 
sion of  the  truth  of  the  allegations  of  fact  contained  in  the  answer. 
It  is  distinctly  alleged  by  the  defendants  that  the  acts  complained 
of  in  the  bill  were  mere  alterations  of  an  old  building,  and  as  it 
is  provided  by  the  act  entitled  "  An  Act  defining  the  line  of  Chest- 
nut street  in  the  City  of  Philadelphia,**  approved  April  28th  1870, 
Pamph.  L.  1291,  by  which  in  effect  Chestnut  street  was  widened 
five  feet  on  the  south  side,  that  the  act  "  shall  not  interfere  with 
any  buildings  now  erected  on  the  south  side  of  Chestnut  street," 
it  is  contended  that  the  defendants  are  saved  from  the  consequences. 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  39 

[City  of  Philadelphia's  Appeal.] 

The  learned  judge  below  considers  that  as  a  doubtful  question .  Cer- 
tainly had  the  defendants  simply  renovated  their  old  front  on  the 
old  foundation  it  would  not  be  easy  to  see  why  they  might  not  have 
done  so.  It  was  not  the  intention  of  the  legislature  to  enact  that 
the  owner  of  an  old  building  could  not  run  up  a  new  front  on  the  old 
foundation  without  falling  back  to  the  new  line.  This  might  and  in 
many  cases  would  entirely  change  all  the  internal  arrangements 
of  the  house,  especially  if  it  was  a  dwelling.  If  this  was  so,  and  the 
improvement  in  question  was  as  is  alleged  an  alteration  of  a  build- 
ing, which  at  the  date  of  the  Act  of  Assembly  was  then  erected 
on  the  south  side  of  Chestnut  street,  surely  the  defendants  might 
fall  back  less  than  five  feet.  To  say  that  this  is  a  doubtful  ques- 
tion is  decisive  against  the  injunction.  Chancery  never  puts  forth 
this  strong  arm  unless  in  a  clear  case  of  the  invasion  of  a  private 
or  public  right. 

We  concede  that  no  usage,  however  long-continued,  will  justify 
an  encroachment  great  or  small  upon  a  public  highway.  But  in 
the  exercise  of  that  sound  discretion  with  which  a  chancellor  is  in- 
vested, he  may  well  consider  and  give  effect  to  such  an  usage  as 
rightfully  persuasive  to  arrest  his  interposition  by  the  writ  of  in- 
junction. ^  Otherwise  ho  might  be  made  the  instrument  of  very 
gross  injustice.  Courts  of  equity  are  not  instituted  in  general  to 
enforce  abstract  legal  rights.  There  must  be  substantial,  irreparable 
injury  attempted.  The  encroachment  on  a  public  highway  to  be 
remedied  by  this  process  must  be  really  an  obstruction  to  the  free 
use  of  it.  Now  it  is  very  clear  that,  admitting  that  the  defendants 
were  bound  to  fall  back  with  their  new  front,  to  the  new  line — the 
columns,  cornices  and  ornaments  they  have  added  to  their  new  front 
are  no  real  obstruction  of  the  highway,  though  it  may  be  that 
technically  they  are  so.  It  is  certain  that  under  the  ordinance  of 
the  city  of  Philadelphia  of  September  8d  1864,  they  might  have 
placed  cellar*  doors,  porcKes  or  steps  extending  into  the  footway 
four  feet  six  inches  and  forming  thus  a  much  more  serious  obstruc- 
tion of  the  highway  than  any  that  has  been  attempted.  Every  case 
of  this  kind  must  depend  on  its  peculiar  circumstances  and  will 
form  no  precedent  for  any  other  case  varying  from  it  in  those  cir- 
cumstances or  the  character  and  extent  of  the  encroachment. 

Decree  aflSrmed  and  appeal  dismissed  at  the  costs  of  the 
appellant. 
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1.  A  testator,  after  providing  for  his  wife,  directed  that  no  distribution 
of  his  estate  should  be  made  until  five  years  from  his  death,  and  not  then 
unless  his  wife  were  dead.  He  gave  some  legacies,  and  directed  that  the 
income  of  his  estate  should  be  paid  in  sixth  parts  to  certain  legatees  until 
the  time  for  distribution  of  his  estate.  At  the  time  of  the  distribution  of  the 
corpus  of  his  estate,  he  ordered  it  to  be  divided  into  six  parts  ;  one  part  he 
L^ave  to  his  son  Guy,  and  in  case  of  his  death  without  issue  before  the  distri- 
bution, he  gave  it  over,  with  the  proviso  that  if  he  died  before  the  time  of 
distribution  without  issue,  $5000  in  Allegheny  bonds  should  be  paid  to  Guy's 
wife.  Guy  died  before  the  time  of  distribution,  his  wife  surviving.  Hddj 
that  she  was  not  entitled  to  the  |5000,  until  the  time  of  the  distribution. 

2.  The  legacy  to  Guy's  widow  vested  at  his  death,  but  its  payment  was 
suspended  until  the  time  fixed  for  the  distribution  of  the  testator's  estate. 

3.  Every  sentence  and  word  in  a  will  must  be  considered  in  forming  a  judi- 
cial opinion  upon  it,  and  the  intention  of  the  testator  from  the  words  of  a 
will  taken  altogether,  must  govern  its  construction. 

4.  The  general  intent  of  a  will  being  ascertained,  a  particular  inconsistent 
.    intent  will  be  overlooked. 

January  13th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson,  and  Woodward,  JJ. 

Certificate  from  Nisi  Prius.     No.  389  to  January  Term  1872. 

This  was  an  amicable  action  and  case  stated,  in  which  Marian 
G.  Schott  was  plaintiff  and  the  executors,  &c.,  of  James  Schott,  de- 
ceased, were  defendants.     The  case  stated  exhibited  as  follows: — 

James  Schott  died  on  the  23d  of  October  1870,  having  made 
his  will,  dated  December  12th  1866,  with  a  codicil  dated  Decem- 
ber 23d  1868. 

By  his  will  he  gave  all  his  estate  to  his  executors  in  trust,  to  be 
disposed  of  as  follows : — 

He  directed  that  his  wife  and  son,  Guy  Bryan  Schott,  should 
respectively  have,  during  life,  houses  designated  in  the  will.  The 
next  clause  of  the  will  is : — 

"  Item.  It  is  my  will  that  no  division  or  distribution  of  my  • 
estate  shall  be  made  until  after  the  expiration  of  five  years  from 
the  day  of  my  death,  and  not  then  if  my  wife  shall  be  living,  and 
not  until  after  the  death  of  my  wife.** 

He  then  directed  that  his  executors  should  pay  to  his  wife  such 
part  of  the  income  for  life  as  she  might  require ;  to  his  son,  Guy 
Bryan,  he  gave  $1200  per  annum  "until  there  shall  be  a  division 
of  my  estate.**  He  then  directed  annuities  to  certain  grand-chil- 
dren "until  there  shall  be  a  division  of  my  estate.'*  The  will 
then  proceeded : — 

"  It  is  my  will  that  the  remainder  of  the  net  income  of  my 
estate  shall  be  divided  into  six  equal  parts.*'  He  gave  one  of 
these  sixth  parts  of  the  income  to  each  of  several  classes  of  bene- 
ficiaries, "until  the  time  arrives  for  the  distribution  of  my  estate.** 

The  disposition  of  one  of  these  sixth  parts  of  the  income  was  as 
follows,  viz. : — 
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"  One  other  sixth  part  to  my  son  Guy  Bryan  Schott,  and  in 
case  of  his  death  before  the  division  of  my  estate,  to  his  lawful 
issue,  if  he  shall  have  any,  but  in  default  of  lawful  issue,  to  be 
discontinued  and  remain  part  of  my  estate,  but  if  his  wife,  Marian, 
shall  be  living,  I  direct  my  executors  to  pay  her  five  hundred  dol- 
lars, she  being  comfortably  provided  for  in  her  own  right." 

The  will  further  provided : — 

''  After  the  expiration  of  five  years,  and  when  the  time  shall 
arrive  for  the  division  and  distribution  of  my  estate,  as  hereinbe- 
fore provided  for,  it  is  my  will  that  the  whole  of  my  estate  that 
shall  remain  after  the  aforesaid  legacies  are  paid  and  provided  for, 
shall  be  disposed  of  as  follows:*' 

He  then  gave  two  sixth  parts  to  each  of  two  classes  of  grand- 
children, in  the  manner  specified  in  the  bequests,  and  further 
directed,  "that  the  whole  of  the  remainder  of  my  estate,  real, 
personal  and  mixed,  shall  be  divided  into  four  equal  parts,  and  dis- 
posed of  as  follows,  viz.  :*'  One  fourth  part  to  go,  as  is  provided 
in  the  will,  to  each  of  three  daughters  for  life,  with  power  to  dispose 
of  the  same  by  will,  or,  in  failure  of  making  wills,  to  go  over. 

He  then  provided  as  follows : — 

"  One  other  fourth  part  to  my  son  Guy  Bryan  Schott,  and  in 
case  of  his  death  before  the  distribution  of  my  estate,  to  his  lawful 
issue,  if  he  shall  have  any;  and  in  default  of  lawful  issue  his  inte- 
rest shall  cease,  and  his  share  shall  be  equally  divided  between  his 
sisters,  Charlotte  S.  Engles,  Martha  B.  Whitney,  and  Maria  L. 
Hand,  and  added  to  the  amount  they  may  otherwise  be  entitled  to 
from  my  estate ;  but  if  my  said  son  shall  be  living  when  the  time 
arrives  for  the  distribution  of  my  estate,  his  share  shall  be  paid  to 
him  and  at  his  own  disposal.  In  the  event  of  the  death  of  my  son 
G.  Bryan  before  the  distribution  of  my  estate,  Jeaving  no  lawful 
issue,  and  his  wife  Marian  shall  then  be  living,  I  hereby  authorize 
and  direct  my  executors  to  pay  her  five  thousand  dollars,  par  value, 
of  my  Allegneny  county  five  per  cent,  bonds ;  she  being  otherwise 
comfortably  provided  for  in  her  own  right." 

Guy  Bryan  Schott,  a  son  of  the  testator,  died  on  the  sixth 
day  of  September  1871.  The  plaintiff  is  his  widow.  The  execu- 
tors of  the  will  of  James  Schott  paid  to  her,  after  her  husband*s 
death,  the  legacy  of  $500,  mentioned  in  the  said  will. 

The  plaintiff  contends  that  she  was  entitled  to  receive  also  the 
$5,000  Allegheny  county  five  per  cent,  bonds,  mentioned  in  the 
said  will  on  tne  day  of  the  death  of  her  husband.  The  defendants 
contend  that  she  was  not  so  entitled,  and  will  not  be  entitled  to 
receive  the  same  until  the  expiration  of  the  time  at  which  it  is 
provided  by  the  said  will  that  the  estate  of  the  testator  shall  be 
distributed,  viz. :  five  years  after  his  death,  provided,  the  plaintiff 
should  then  be  living. 

^^  If  the  court  should  be  of  opinion  that  she  was  entitled  to 


Digitized  by  VjOOQIC 


42  SUPREME  COURT  [Philadelphia 

[Schott's  Eetate.] 

receive  the  said  $5000  Allegheny  county  five  per  cent,  bonds  upon 
the  said  sixth  day  of  September  1871,  judgment  is  to  be  entered 
for  the  plaintiff,  for  the  said  sum  of  $5000,  payable  in  the  said 
bonds,  together  vriih  all  the  interest  that  has  accrued,  and  been 
received  thereon,  since  the  said  sixth  day  of  September  1871. 

'^  If  the  court  should  be  of  opinion  that  the  said  sum  is  not  so 
payable  to  the  plaintiff,  then  judgment  is  to  be  entered  for  the 
defendants,  without  prejudice  to  the  plaintiff's  right,  or  that  of  her 
legal  representatives,  to  institute  other  legal  proceedings  after  the 
expiration  of  five  years  from  the  death  of  the  testator,  if  she  or 
they  shall  then  be  lawfully  entitled  so  to  do.'' 

Mr.  Justice  Mercur,  at  Nisi  Prius,  entered  judgment  on  the  case 
stated  for  the  defendants,  delivering  the  following  opinion: — 

"James  Schott  died  on  the  23d  day  of  October  1870,  hav- 
ing first  made  his  last  will  and  testament,  wherein  he  provided, 
inter  alia,  that,  '  in  the  event  of  the  death  of  my  son,  G.  Bryan, 
before  the  distribution  of  my  estate,  leaving  no  lawful  issue,  and 
his  wife  Marian  shall  then  be  living,  I  hereby  authorize  and  direct 
my  executors  to  pay  her  $5000,  par  value,  of  my  Allegheny 
county  five  per  cent,  bonds.' 

"  G.  Bryan  Schott,  the  son  of  the  testator,  died  on  the  6th  day 
of  September  1871,  before  distribution  of  the  estate  was  made ; 
but  whether  he  left  lawful  issue  is  not  stated,  although  the  counsel 
on  both  sides  have  argued  the  case  as  if  he  had  left  none,  and  it 
appears  that  a  legacy  of  $500  has  been  paid  to  his  widow  that 
she  would  not  have  been  entitled  to  receive  in  case  he  had  left 
issue.  The  plaintiff  is  his  widow,  and  claims  she  was  entitled  to 
the  said  bopds  upon  the  death  of  her  husband.  The  defendants 
deny  her  right  to  demand  them  until  the  distribution  shall  be  made. 

*'  Looking  at  thg  foregoing  extract  only,  the  plaintiff's  construc- 
tion would  seem  to  be  the  correct  one.  In  the  event  that  '  his 
wife  Marian  shall  then  be  living'  would  indicate  *  then'  as  point- 
ing to  the  time  of  her  husband's  death.  The  rule,  however,  by 
which  a  will  is  to  be  construed,  requires  us  to  examine  the  whole 
instrument.  Every  sentence  and  word  in  a  will  must  be  considered 
in  forming  a  judicial  opinion  upon  it:  Turbett  t;.  Turbett,  3 
Yeates  187.  The  intention  of  the  testator  drawn  from  the  words 
of  a  will,  taken  altogether,  must  govern  in  its  construction :  Lynn 
V,  Downes,  1  Teates  518.  The  intention  of  the  testator,  said 
Yeates,  Justice,  in  Findlay  v.  Riddle,.  3  Binn.  149,  has  always 
been  deemed  the  first  great  leading  fundamental  rule  in  the  con- 
struction of  wills.  It  is  true,  the  intention  of  the  testator  shall 
not  govern  in  the  construction  of  a  will  where  the  rule  of  law 
overrules  the  intention.  This  is  said  to  be  reduceable  to  four 
instances :  1.  Where  the  devise  would  make  a  perpetuity ;  2. 
Where  it  would  put  the  freehold  in  abeyance ;  3.  Where  chattels 
are  limited  in  inheritances ;  and,  4.  Where  a  fee  is  limited  on  a 
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fee :  2  Dallas  244.  To  ibis  list  may  be  added  the  case  where  the 
Act  of  Assembly  of  27th  April  1856,  makes  that  a  fee-simple 
estate  which  the  testator  intended  should  be  a  fee-tail  only.  None 
of  these  exceptional  cases,  however,  interpose  in  this  case  to  pre- 
vent full  effect  being  given  to  the  testator's  intention.  It  is  the 
general  intent  of  a  will  which  controls  in  its  construction.  Hence, 
the  general  intent  being  first  ascertained,  a  court  will,  in  order  to 
give  effect  to  such  intent,  overlook  a  particular  intent  inconsistent 
therewith :  Findlay  v.  Riddle,  3  Binn.  150. 

"  Tested  by  these  rules,  and  examining  the  whole  will,  we  discover 
the  great  controlling  idea  and  intention  of  the  testator  to  be  as 
expressed  in  the  third  item,  *•  that  no  division  or  distribution  of  my 
estate  shall  be  made  until  after  the  expiration  of  five  years  from 
the  day  of  my  death.'  Within  those  five  years  certain  legacies 
are  made  payable  out  of  the  income  from  his  estate ;  but  no  por- 
tion of  the  principal  shall  be  disturbed.  After  having  made  a  dis- 
position of  the  income  to  his  several  descendants,  and  persons 
intermarried  therewith,  in  each  case  referring  to  the  subsequent 
distribution  of  his  estate,  he  says :  '  After  the  expiration  of  five 
years,  and  when  the  time  shall  arrive  for  the  division  and  distribu- 
tion of  my  estate,  it  is  my  will  that  the  whole  of  my  estate,  real, 
personal,  and  mixed,  shall  be  disposed  of  as  follows.'  Then,  after 
making  some  provision  for  several  of  his  grandchildren,  he  again 
recurs  to  a  general  distribution  in  these  words :  '  After  the  ex- 
piration of  five  years,  and  when  the  time  shall  arrive  for  the  divi- 
sion and  distribution  of  my  estate,  as  hereinbefore  provided  for,  it 
is  my  will  that  the  whole  of  my  estate  that  shall  remain  after  the 
aforesaid  legacies  are  paid  and  provided  for  shall  be  disposed  of  as 
follows.'  Then  follow  other  legacies  to  several  other  of  his  grand- 
children, after  which  the  testator  says :  *  It  is  my  will  that  the  whole 
of  the  remainder  of  my  estate,  real,  personal  and  mixed,  shall  be 
divided  into  four  equal  parts.*  The  income  from  one  part  thereof  is 
given  to  each  of  his  three  several  daughters  during  life,  with  power 
to  dispose  of  the  said  part  by  will.  The  other  fourth  part  thereof 
is  given  '  to  my  son  Guy  Bryan  Schott ;  and  in  case  of  his  death, 
before  the  distribution  of  my  estate  to  his  lawful  issue,  if  he  shall 
have  any;  and  in  default  of  lawful  issue  his  interest  shall  cease 
and  his  share  shall  be  equally  divided  between  his  sisters.  *  *  * 
But  if  my  son  shall  be  living  when  the  time  arrives  for  the  distri- 
bution of  my  estate,  his  share  shall  be  paid  to  him  and  at  his  own 
disposal.'  Then  immediately  follows  the  clause  first  quoted,  under 
which  the  plaintiff  rests  her  right  to  recover  upon  the  death  of  her 
husband.  It  appears  from  the  portions  of  the  will  recited  that  no 
general  distribution  of  the  property,  no  division  of  the  principal, 
was  to  be  made  until  five  years  after  the  death  of  the  testator. 
Neither  son^  nor  daughter,  nor  grandchild,  was  entitled  to  receive 
one  dollar  of  the  principal  within  the  five  years.    Within  that  time 
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the  legacies  given  to  all  of  them  were  to  be  paid  out  of  the  income 
only.  If  the  construction  claimed  by  the  plaintiff  be  correct  she 
stands  upon  higher  ground  than  either  of  the  legatees  in  whose 
veins  the  blood  of  the  testator  flows.  Within  the  five  years  she 
can  withdraw  a  portion  of  the  principal  of  the  estate :  none  of  his 
descendants  can.  The  general  intent  of  the  will  leads  to  an  en- 
tirely different  conclusion.  To  give  effect  to  that  general  intent^ 
we  say  the  true  reading  of  the  will  is,  '  in  the  event  of  the  death 
of  my  son  G.  Bryan  before  the  distribution  of  my  estate,  leaving 
no  lawful  issue,  and  his  wife  Marian  shall  be  living  at  the  time  of 
said  distribution.'  May  we  so  change  the  language  to  effectuate 
the  general  intent?  Words  may  be  added,  altered,  or  rejected, 
for  that  purpose :  DuflBeld  v.  Morris,  4  P.  L.  J.  79.  The  con- 
struction claimed  by  the  plaintiff  destroys  the  symmetry  of  the 
will,  and  would  produce  results  inconsistent  with  the  whole  spirit 
of  the  distribution  of  the  property  proposed  by  the  testator ;  while 
the  other  view,  that  the  plaintifl*  is  not  entitled  to  the  bonds  until 
the  general  distribution  of  the  property  shall  be  made  at  the  expi- 
ration of  five  years  after  the  death  of  the  testator,  harmonizes  all 
his  dispositions,  and  accomplishes  all  his  intentions.  We  may, 
therefore,  safely  conclude  that  the  latter  is  the  true  will  of  the  tes- 
tator:  Earp*s  Will,  1  Pars.  457. 

"Judgment  is  therefore  to  be  entered  for  the  defendants,  without 
prejudice  to  the  plaintiflF's  right,  or  that  of  her  legal  representa- 
tives, to  institute  other  legal  proceedings  after  the  expiration  of 
five  years  from  the  death  of  the  testator,  if  she  or  they  shall  then 
be  lawfully  entitled  so  to  do,  according  to  the  case  stated." 

The  plaintiff  took  a  writ  of  error,  assigning  for  error  the  entry 
of  judgment  for  the  defendants. 

J.  V.  Darling  and  G.  W.  Biddle,  for  plaintiff  in  error. — The 
legacy  of  $5000  was  specific;  Hawkins  on  Wills  801;  Ludlam^s 
Estate,  1  Harris  189 ;  Blackstone  v.  Blackstone,  3  Watts  337. 
The  legacy  having  become  vested  upon  the  death  of  the  son,  no 

f general  intent  as  to  the  distribution  of  the  corpus  can  make  a  dif- 
erent  period  of  vesting :  Hassanclever  r.  Tucker,  2  Binn.  525. 

Porter^  for  defendant  in  error. 

• 

Judgment  was  entered  in  the  Supreme  Court,  January  18th  1875, 
Per  Curiam. — We  think  that  the  legacy  of  the  Allegheny 
county  bonds  to  the  widow  of  Guy  Bryan  Schott  vested  at  the  death 
of  Guy  Bryan  Schott  without  issue,  but  that  its  payment  was  sus- 
pended until  distribution  made  according  to  the  terms  of  the  will 
of  James  Schott.  The  opinion  of  the  judge  at  Nisi  Prius  sufii- 
ciently  vindicates  his  judgment,  and  we  affirm  it,  therefore,  for  the 
reasons  given  by  him.  Judgment  affirmed. 
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Flounders  et  aL  versus  Hawley  et  al. 

1.  By  Act  of  Assembly,  a  loan  association  was  authorized  to  lend  to  its 
stockholders,  and  the  borrower  might  repay  the  loan  at  any  time  ;  if  repaid 
before  the  end  of  the  eighth  year,  there  should  be  refunded  to  the  borrower 
one-eighth  of  the  premium  of  every  year  of  the  eight  years  unexpired.  *'  In 
case  of  a  recovery  of  loans  by  process  of  law,  when  the  amount  collected  by 
or  distributed  to  the  corporation  shall  exceed  the  amount  of  the  loan  taken 
by  the  borrower,  &c.,  the  money  shall  be  re-loaned  and  the  excess  recovered 
beyond  the  amount  reauired  to  pay  the  loan,  ^c,  shall  be  returned  to  the 
borrower,  &c.,  provided  that  if  the  premium  offered  for  the  re-loan  shall  be 
greater  than  that  originally  given  by  the  borrower,  the  amount  of  the  original 
premium  only  shall  be  paid  by  the  corporation.*'  A  loan  of  $1500  was  made 
May  17th  1869,  the  premium  being  $Id3.  By  legal  process,  April  24th  1871, 
the  property  on  which  the  loan  was  secured  was  sold  by  the  sheriff,  and  the 
association  received  the  full  amount  of  the  loan,  &c.  They  again  lent  the 
same  sum  at  a  premium  of  $180.  Hdd^  that  the  borrower  was  entitled  to 
receive  from  the  association  the  first  premium  of  $153. 

2.  The  act  does  not  require  any  borrower  to  pay  the  premium  on  anjloan 
for  a  greater  number  of  years  than  he  retains  it  •,  nor  can  the  association  on 
a  re-loan  keep  both  the  original  and  second  premium  for  the  same  period 
of  time. 

January  2l8t  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CTJR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Delaware  county: 
Of  July  Term  1874,  No.  71. 

This  was  an  attachment-execution,  at  the  suit  of  Joseph  W. 
Hawley  and  Samuel  W.  Hawley,  trading  as  Hawley  &  Brother,  to 
the  use  of  William  H.  Newlin,  against  Isaac  N.  Flounders,  defendant, 
and  The  Second  Media  Loan  and  Saving  Association,  garnishees. 

The  garnishees  were  incorporated  under  the  Building  Association 
Act  of  April  12th  1859,  Pamph.  L.  544,  1  Br.  Purd.  183,  et  seq. 
By  the  provisions  of  the  Act  the  funds  of  the  company  were 
offered  monthly  as  loans  to  such  of  the  stockholders  as  would  pay 
the  highest  premium,  and  no  premiums,  or  interest  on  the  pre- 
miums, should  be  deemed  usurious. 

A  case  was  stated  between  the  parties,  which  exhibited  the  fol- 
lowing facts: — 

'*  The  defendant,  being  a  stockholder  in  the  association,  on  May 
17th  1869,  purchased  a  loan  of  $1500  from  the  association,  for 
which  he  paid  a  premium  of  lOJ  per  cent.,  amounting  to  $153.75, 
the  net  amount  received  by  defendant  from  the  loan  being  $1346.25. 

"  This  loan  was  secured  on  a  planing  mill  and  lot,  &c.,  by  a  mort- 
gage for  $1500,  which  was  sued  out  by  the  association  bv  proceed- 
ings commenced  on  April  24th  1871.  The  sum  of  ^1604  was 
collected  and  paid  over  to  the  said  association  by  the  sheriff  in 
payment  thereof, 

Being  the  principal  of  said  mortgage,   •         .         $1500 
Interest  due  thereon,            ....  90 

Fines, 14 

$1604 
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"  At  the  next  regular  meeting  after  the  receipt  of  the  above 
amount  from  the  sheri^,  the  funds  in  the  treasury  of  said  associa- 
tion, including  this  sum,  were  lent  in  the  usual  way  to  the  highest 
bidders,  at  an  average  premium  of  12.44-75  per  cent.,  the  premium 
upon  said  sum  of  J1500  thus  re-loaned  being  $188.80.  Both 
these  premiums,  the  sums  of  $153.75  and  $1)88.80,  are  still  in  the 
hands  of  the  association ;  no  part  thereof  having  been  refunded 
to  the  defendant. 

^^  If  the  court  be  of  the  opinion  that  the  association  garnishee  is 
legally  entitled  to  retain  from  the  defendant  all  the  moneys  re- 
ceived as  premiums,  both  for  the  loan  and  re-loan  of  said  sum  of 
$1500,  then  judgment  to  be  entered  in  favor  of  the  said  garnishee. 

^'  But  if  the  court  be  of  the  opinion  that  the  garnishee  is  not 
legally  entitled  to  retain  both  the  premium  on  the  first  loan  and 
the  premium  received  for  the  re-loan,  then  judgment  to  be  entered 
against  the  garnishee  for  the  sum  of  $153.75,  the  amount  of  said 

Eremium  first  received,  or  for  such  part  thereof  as  the  court  may 
e  of  opinion  the  said  garnishee  is  legally  entitled  to  refund  the 
defendant." 

The  opinion  of  the  court  was  as  follows  :— 

^'  In  this  case  the  plaintiff  claims  money  in  the  hands  of  the 
defendant  upon  the  facts  stated  in  the  case.  The  claim  is  based 
upon  the  5th  section  of  the  Act  of  1859,  relating  to  building 
associations.  The  section  is  not  very  clear,  but  it  is  sufficiently 
apparent  that  the  legislature  intended  the  association  to  receive 
the  highest  of  several  premiums  given  for  the  same  money  where 
it  is  collected  by  legal  process  and  re-loaned.  Judgment  will 
therefore  be  entered  for  the  plaintiff  according  to  the  case  stated.*' 

The  defendant  took  a  writ  of  error,  and  assigned  for  error:  en- 
tering judgment  in  favor  of  plaintiff. 

The  5th  section  of  the  act  referred  to  in  the  opinion  of  the 
court  is :  "  A  borrower  may  repay  a  loan  at  any  time,  and  in  case 
of  the  payment  thereof  before  the  expiration  of  the  eighth  year 
after  the  organization  of  the  corporation,  there  shall  be  refunded 
to  such  borrower  one-eighth  of  the  premium  paid  for  every  year 
of  the  said  eight  years  then  unexpired  ;  and  in  case  of  recovery 
of  loans  by  process  of  law,  when  the  amount  collected  by  or  dis- 
tributed to  the  said  corporation  shall  exceed  the  amount  of  loan 
taken  by  the  borrower,  with  interest  and  charges,  the  money  shall 
be  re-loaned  at  the  next  stated  meeting,  and  the  excess  recovered 
beyond  the  amount  required  to  pay  the  loan,  with  interest  and 
charges,  shall  be  returned  to  the  borrower  from  whom  the  money 
was  collected,  or  his  or  her  le^gal  representatives :  Provided,  that 
in  case  the  said  corporation  shall  have  issued  its  stock  in  series, 
such  re-loan  shall  be  made  only  to  the  stockholders  of  the  same 
series ;  and  Provided,  that  if  the  premium  offered  for  the  re-loan 
shall  be  greater  than  that  originally  given  by  the  defaulting  bor- 
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rower,  the  amount  of  the  original  preminm  only  shall  be  paid  over 
by  the  said  corporation ;  and  Provided,  that  such  defaulting  bor- 
rower may,  at  any  time  after  the  said  re-loaning,  demand  from 
the  said  corporation  the  amount  required  to  be  paid  to  a  stock- 
holder withdrawing  his  stock,  saving  and  excepting,  however,  to 
the  said  corporation,  the  right  to  retain  so  much  or  the  whole 
thereof  as  may  be  requisite  to  save  it  from  loss,  in  case  the  amount 
recovered  shall  not  suffice  to  pay  the  re-loan." 

0.  F.  BuUard,  for  plaintiffs  in  error. 

ff.  C.  Howard^  for  defendants  in  error, 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court,  May 
10th  1875. 

This  case  arises  under  the  6th  section  of  the  Act  of  12th  April 
1859,  relating  to  "building  associations."     Purd.  Dig.  184,  pi.  5. 

The  act  contemplates  that  loans  shall  be  made  for  a  term  of 
several  years,  and  they  may  be  at  a  rate  of  interest  exceeding  six 
per  cent.  The  act  however,  does  not  compel  a  borrower  to  retain 
the  loan  until  the  day  fixed  for  its  final  payment.  He  may  repay 
it  at  any  time.  As  he  has  paid  in  advance,  the  premium  for  the 
whole  term  of  the  loan,  in  case  of  an  earlier  payment,  this  section 
provides  for  the  refunding  of  a  portion  of  it.  If  the  payment  be 
voluntary,  the  proportion  of  the  premium  to  be  refunded  is  clearly 
stated,  but  in  case  of  a  recovery  by  process  of  law,  the  language 
of  the  act  is  obscure.  It  declares  when  the  amount  thus  collected 
by,  or  distributed  to,  the  corporation  "  shall  exceed  the  amount 
of  loan  taken  by  the  borrower,  with  interest  and  charges,  the 
money  shall  be  re-loaned  at  the  next  stated  meeting,  and  the  excess 
recovered  beyond  the  amount  required  to  pay  the  loan  with  inter- 
est and  charges,  shall  be  returned  to  the  borrower  from  whom  the 
money  was  collected,  or  his  or  her  legal  representatives :  Provi- 
ded, that  in  case  the  said  corporation  shall  have  issued  its  stock 
in  series  such  re-loan  shall  be  made  only  to  the  stockholders  of  the 
same  series ;  and  Provided,  that  if  the  premium  offered  for  the 
re-loan  shall  be  greater  than  that  originally  given  by  the  default- 
ing borrower,  the  amount  of  the  original  premium  only  shall  be 
paid  over  by  the  said  corporation." 

A  literal  reading  of  the  portion  of  this  section  first  quoted, 
would  import  that  no  part  of  the  premium  paid  should  be  re- 
funded to  the  borrower,  when  the  loan  was  recovered  by  process 
of  law,  unless  the  amount  collected  or  distributed  to  the  corpora- 
tion exceeded  the  amount  of  the  loan  taken  by  the  borrower  with 
interest  and  charges  thereon.  This,  however,  cannot  be  the  cor- 
rect reading  of  the  section.  The  security  is  taken  for  no  more 
than  the  loan  or  sum  sold.  Hence  by  no  process  of  law  could 
any  more  than  that  sum  with  interest  and  charges  be  recovered. 
It  could  not  then  have  been  the  intent  to  provide  for  a  contin- 
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gency  that  cannot  legally  arise.  Such  a  construction  must  then 
be  given  to  the  language  as  will  not  make  the  statute  nugatory ; 
but  one  that  will  harmonize  with  the  spirit  and  design  of  the  act. 

The  clear  general  intent  of  the  act  is  not  to  require  any  bor- 
rower to  pay  the  premium  on  a  loan  for  a  greater  number  of 
years  than  be  shall  retain  it.  The  corporation  shall  not,  on  a 
re- loan  for  a  premium,  keep  both  the  original  and  second  premium 
for  the  same  period  of  time.  If,  however,  the  second  premium 
be  greater  than  the  first,  the  second  proviso  permits  the  corpora- 
tion to  retain  the  greater,  and  pay  back  the  lesser  to  the  first 
borrower  from  whom  the  corporation  has  received  it.  To  give 
due  efiFect  to  the  true  intent  of  the  statute,  in  case  of  a  recovery 
by  process  of  law  before  the  loan  matures,  we  must  construe  "  the 
amount  of  loan  taken  by  the  borrower"  to  mean  the  sum  of 
money  actually  paid  to,  or  received  by,  him.  As  this  part  of  the 
section  does  not  go  into  effect  until  after  the  corporation  shall 
have  had  an  opportunity  of  re-loaning  the  sum  thus  recovered  at 
a  greater  rate  of  interest  than  the  original  loan,  this  construction 
protects  both  the  first  borrower  and  the  corporation. 

In  this  case  it  is  shown  that  the  first  borrower  paid,  as  a  pre- 
mium on  the  loan,  the  sum  of  J153.75.  After  the  loan  was 
recovered  by  process  of  law  it  was  re-loaned  for  a  premium  of 
$188.80.  It  was  thus  within  the  language  of  the  second  proviso 
"greater  than  that  originally  given  by  the  defaulting  borrower." 

It,  therefore,  follows  that  the  learned  judge  was  correct  in  hold- 
ing the  amount  of  the  original  premium  should  be  refunded  to 
the  first  borrower.  Judgment  a£Srmed. 


Sankey's  Executors  versus  First  National  Bank  of 
Mifflinburg. 

1.  Government  bonds  were  deposited  in  a  bank ;  the  depositor  allej^ed  that 
the  bank  bought  them  from  him  at  par,  fraudulently  informing  him  that 
there  was  no  premium  on  them,  when  there  was,  within  the  knowledge  of 
the  bank.  The  depositor  sued  the  bank  for  the  premium  and  declared  in  the 
common  money  counts.  Hdd,  that  the  depositor  could  not  recover  on  those 
counts. 

2.  If  the  bonds  were  purchased  by  the  bank  in  good  faith  at  par,  although 
they  were  then  selling  in  the  market  at  a  premium,  of  which  both  parties 
were  ignorant,  the  depositor  could  not,  on  the  ground  of  mutual  mistakOi 
recover  the  bonds  or  tne  premium  on  them. 

3.  The  mistake  or  ignorance  of  the  parties  as  to  the  premium  was  not  of 
the  essence  of  the  contract,  and  did  not  avoid  the  sale. 

January  26th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Fleas  of  Union  county :  Of  July 
Term  1873,  No.  78. 
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This  was  an  action  of  assumpsit,  brought  August  25th  1869,  by 
Jacob  Sankey  and  others,  executors,  &c.,  of  John  Sankey,  deceased, 
against  The  First  National  Bank  of  Mifflinburg.  The  claim  was 
that  the  plaintiffs'  testator,  and  the  plaintiffs  after  his  death  on 
account  of  the  estate,  had  deposited  with  the  defendants,  United 
States  7-30  bonds,  the  whole  amounting  to  $6800 ;  that  when  one 
of  the  executors  called  on  the  cashier  for  delivery  of  the  bonds,  the 
cashier  induced  him  to  receive  a  certificate  of  deposit  from  the 
bank  for  the  par  value  of  the  bonds,  although  they  were,  at  that 
time,  selling  in  the  market  at  a  premium  of  6  or  7  per  cent.,  of 
which  the  executor  was  ignorant,  and  that  the  cashier  at  the  time, 
informed  him  that  those  bonds  were  not  at  a  premium,  although  he 
knew  that  they  were.  One  of  the  bonds  was  for  $500.  The 
declaration  was  in  the  common  counts  only. 

The  case  was  tried  May  22d  1873,  before  Junkin,  P.  J.,  of  the 
Forty-first  District. 

Jacob  Sankey,  one  of  the  plaintiffs,  testified  to  the  deposit  of  the 
bonds ;  that  on  the  19th  of  August  1867,  witness  went  to  the  bank 
and  asked  the  cashier  for  the  bonds,  to  use  in  the  Orphans'  Court 
of  Centre  county,  in  answer  to  a  citation.  The  cashier  said  he 
had  shipped  the  bonds,  he  did  not  say  where,  and  had  no  return ; 
he  said  he  could  do  nothing  but  give  the  executors  a  certificate  of 
deposit ;  that  they  must  have  something  to  show ;  witness  asked  the 
cashier  if  there  was  not  a  premium  on  the  bonds ;  the  cashier  said 
there  was  not.  The  witness  thought  he  could  do  no  better  than 
take  the  certificate  of  deposit.  '^  I  was  not  selling,  nor  intending 
to  sell  them,  by  taking  a  certificate  of  deposit ;  he  drew  the  certifi- 
cate and  wrote  something  in  his  book — I  did  not  know  what  it  was — 
and  asked  me  to  sign  it."  Before  signing,  witness  said  to  the 
cashier,  if  there  was  any  premium  it  belonged  to  the  estate  and  the 
executors  wanted  it.  His  answer  was  that  he  did  not  know  that 
there  was  any  premium  on  them.  "  Then  I  signed  my  name  below 
the  entry  on  the  book  ;  I  mailed  the  certificate  to  The  First  Na- 
tional Bank  of  Bellefonte.  *  *  *  I  got  the  certificate  and  went  to 
defendants'  bank  and  demanded  these  bonds  from  the  cashier,  and 
he  said  the  president  had  expressed  them  that  week.  *  *  *  I  de- 
manded the  bonds  that  day,  but  did  not  get  them.  *  *  *  I  gave 
up  the  bonds  when  I  got  the  certificate." 

The  plaintiff  gave  evidence  that  in  August  1867,  the  bonds  were 
worth  $106  to  $106.50. 

For  the  defendants,  J.  W.  Sands,  cashier  of  the  defendants,  tes- 
tified, that  on  the  19th  of  August  1867,  the  bonds  were  sold  to  the 
bank  by  Jacob  Sankey,  one  of  the  executors.  "  He  wanted  the 
bonds,  and  I  said  he  could  have  them,  and  then  he  wanted  the 
money,  and  as  I  was  about  to  unlock  the  safe,  he  said,  *  Can't  you 
arrange  this  matter  with  the  Bellefonte  Bank  ? '  that  he  did  not 
feel  secure  in  carrying  that  amount  through  '  the  Narrows.'     I  told 

28  P.  F.  Smith— 4 
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him  I  could  give  him  a  draft,  for  which  I  would  charge  him  the 
exchange ;  he  did  not  seem  willing  to  pay  exchange,  as  he  said 
he  wanted  to  deposit  the  money  in  the  hank  at  Bellefonte.  I  then 
gave  him  a  certificate  of  deposit,  which  I  said  would  answer  his 
purpose  same  as  the  money.  He  then  gave  me  the  receipt,  which 
he  held,  showing  bonds  in  our  possession.  I  took  this  receipt  upon 
the  book,  where  the  bonds  were  entered  ;  viz. :  '  Received,  August 
19th  1867,  these  bonds  $6800  7-30.  Jacob  Sankby,  one  of  the 
executors/ 

"  He  ofiered  the  bonds  for  sale  and  sold  them ;  nothing  said 
about  premium  that  I  recollect.  Once,  previously  to  this  trans- 
action, I  spoke  to  one  of  the  executors,  Mr.  Reighard,  and  I  then 
told  him  that  it  was  time  to  have  those  bonds  sent  in  to  the  govern- 
ment for  conversion  into  6-20s,  as  after  the  15th  of  August 
1867,  they  would  not  be  convertible  according  to  the  notice ;  they 
were  then  due  and  all  that  were  held  to  that  date  and  after  would 
be  paid  at  par.  *  *  *  *  Sometime  after  that,  Mr. 
Reighard  came  in,  and  he  exhibited  a  letter  and  said  that  Jacob 
did  not  wish  the  bonds  converted ;  that  he  wanted  them,  to  run  to 
maturity  and  then  have  them  paid  in  money,  and  gave  reasons, 
that  there  was  a  dowry  to  remain  in  the  farm,  and  he  wished  to 
handle  this  money.  *  *  *  These  bonds  were  actually  in  the  cus- 
tody of  the  bank  on  the  19th  of  August  1867.  I  did  not  tell 
Sankey  that  the  bonds  were  shipped.  There  was  no  condition 
attached  to  the  sale  of  these  bonds.  These  bonds  were,  with  the 
exception  of  one  $500,  of  the  first  series  of  7-30s,  and  fell  due  15th 
of  August  1867.  They  were  redeeming  these  bonds  at  par  after 
15th  of  August  1867.  I  had  no  other  information  on  19th  of 
August  1867,  than  that  the  government  was  paying  them  at  par. 
Our  bank  is  located  at  Mifflinburg,  Union  county,  about  ten  miles 
from  telegraph  and  railroad.  On  the  night  of  20th  of  August  1867, 
when  the  Philadelphia  mail  came,  found  that  the  government  had 
extended  the  time  thirty  days  for  the  conversion  of  these  bonds. 
I  did  not  tell  Jacob  Sankey,  for  I  did  not  then  know  that  the  gov- 
ernment had  extended  the  time  of  conversion,  and  I  did  not  tell 
him  that  there  was  a  premium  on  these  bonds,  because  I  did  not 
know  there  was.  The  bank  paid  the  certificate  of  deposit.  These 
bonds  were  converted  into  5-20  bonds  by  the  bank,  and  were 
returned  to  bank  on  12th  of  September  1867,  except  the  $500 
bond.  The  time  for  conversion  was  extended  on  the  13th  of 
August,  and  I  got  the  paper  containing  it  on  the  night  of  the  20th 
of  August  1867.  The  $500  bond  of  the  third  series  had  a  pre- 
mium. Jacob  Sankey  was  there  some  time  before  he  sold  the 
bonds.  When  Jacob  Sankey  came  back  on  22d  or  23d  of  August, 
he  told  me,  or  may  have  said  to  me,  that  the  bonds  were  worth  6 
or  ^  premium;  that  he  had  been  told  so,  and  he  demanded  the 
premium.  1  told  him  that  the  bank  had  purchased  the  bonds  and 
would  keep,  thenu" 
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The  following  are  points  of  the  plaintiffs,  and  their  answers : — 

2.  The  executors  had  no  right  to  sell  the  7-80  United  States  bonds 
deposited  in  said  bank,  under  their  value,  including  the  premium, 
and  if  defendant,  bj  its  officers,  induced  plaintiffs  to  part  with 
them  below  their  value,  then  plaintiffs  can  recover  the  difference. 

Answer.  The  executors  could  sell  these  bonds  if  they  chose  to 
de  so,  and  if  they  parted  with  them  under  their  market  value, 
under  circumstances  which  shows  no  gross  negligence  on  their 
part,  but  on  the  contrary  good  faith,  and  under  the  honest  belief 
that  there  was  no  premium  on  them,  they  would  not  be  liable  to 
account  to  the  estate  for  the  premium.  And  unless  the  bank  in- 
duced them  to  part  with  the  bonds  under  their  value,  by  false 
representation,  the  plaintiff  cannot  recover,  as  we  have  fully  ex- 
plained in  the  general  charge,  unless  it  should  be  for  the  premium 
on  the  J500  bond  not  due  until  1868,  as  we  will  explain  to  you  in 
the  answer  to  the  fifth  point. 

8.  If  plaintiffs  and  defendant  were  both  mistaken  as  to  the  value 
of  said  bonds,  not  knowing  at  the  time  that  the  same  were  worth 
six  and  seven  and  one  half  premium,  when  they  were  actually 
worth  that,  then  it  was  a  mutual  mistake,  and  any  sale  made  under 
such  circumstances  does  not  prevent  plaintiffs  from  recovering  the 
balance  of  their  value. 

Answer.  The  mere  fact  that  both  Sands  and  the  executor  were 
honestly  mistaken  in  the  premium  value  of  these  bonds,  does  not 
of  itself  avoid  the  sale  of  the  bonds  to  defendant,  because,  as  to 
the  intrinsic  face  value  of  the  bonds,  as  to  all  they  called  for,  and 
as  to  all  the  government  had  promised  to  pay,  the  plaintiffs  did 
get  their  value.  The  fact  that  there  attached  to  these  7-80s  a  pre- 
mium value,  created  by  outsiders,  in  the  purchase  and  sale  of  these 
securities,  which  was  not  constant  nor  uniform  in  the  market,  and 
which  not  only  changed  up  and  down,  from  day  to  day,  but  even 
from  hour  to  hour  (a  value  often  trembling  in  the  whirl  of  a  mone- 
tary crisis,  like  a  chip  in  a  cyclone),  must  be  considered  as  so 
uncertain,  as  to  be  insufficient  to  avoid  or  rescind  a  contract 
because  of  the  misapprehension  of  this  value  by  the  contracting 
parties.  It  is  sa  much  a  parasite,  that  the  supporting  trunk  knows 
nothing  of  it,  and  to  hold  the  sale  void  for  such  a  reason  would 
render  their  sale  impossible ;  for,  however  trifling  the  mistake 
might  be,  the  principle  would  be  the  same.  It  also  must  be  mutual, 
bind  vendor  as  well  as  vendee,  and  could  it  be  pretended  in  this 
case,  that  if  the  bank  had  allowed  too  much  premium,  that  it  could 
have  recovered  back  ?  Sankey*s  and  Sands*  means  of  information 
were  the  same,  and  the  moment  they  commenced  bargaining  for 
the  sale  and  purchase  of  the  bonds,  the  trust  was  broken  up  and 
the  parties  dealt  at  arms'  length.  Therefore  we  answer  this  point 
in  this  qualified  way,  and  refer  you  tp  the  general  charge. 

4.  The  cashier  called  by  defendant  proves  that  a  few  days  after 
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the  alleged  sale,  Jacob  Sankey,  one  of  the  executors,  called  at  the 
bank,  and  demanded  the  bonds  or  premium,  and  that  the  bank 
then  still  had  the  bonds  in  controversy  in  possession  undisposed  of, 
and  it  was  the  duty  of  the  bank  to  deliver  up  the  bonds  on  repay- 
ment, or  at  least  pay  the  premium  thereon,  and  not  having  done 
so,  plaintiffs  are  entitled  to  recover  the  premium,  which  is  proven 
to  be  not  less  than  six  or  seven  and  one  half  to  the  dollar. 

Answer.  If  this  was  an  absolute  sale,  as  sworn  to  by  Mr.  Sands, 
the  bank  was  not  bound  to  return  the  bonds  nor  pay  the  premium, 
and  all  this  we  have  fully  explained  in  the  genend  charge. 

5.  There  is  no  pretence  that  the  bank  officers  were  not  aware 
that  the  $500  bond  of  third  series  was  not  worth  a  premium  at  the 
time  of  giving  the  certificate  of  deposit ;  and  besides,  J.  W.  Sands, 
the  cashier,  swore  that  he  knew  there  was  a  premium  on  bonds  not 
matured. 

Answer.  If  Sands  told  Sankey  that  there  was  no  premium  on 
any  of  the  bonds,  when  in  fact  there  was  a  premium  on  the  $500 
bond,  then  you  should  find  this  premium  (which  would  be  about 
$40)  for  the  plaintiffs. 

6.  Under  the  evidence  plaintiffs  are  entitled  to  recover. 
Answer.  We  cannot  take  the  case  from  you,  and  whether  the 

plaintiffs  are  entitled  to  recover  depends  upon  the  facts  found,  as 
explained  in  the  general  charge. 

The  court  charged  : —  *  *  * 

'*  If  the  witness,  Mr.  Sands,  is  believed,  there  was  a  sale  of  these 
bonds  to  the  defendant,  and  the  only  difference  there  is  between 
the  statements  of  the  cashier  and  the  executor,  is  in  reference  to 
representations  made  by  the  cashier ;  that  is,  the  latter  denies  that 
he  told  the  former  that  the  bonds  were  shipped,  and  that  he  told 
him  in  addition  that  there  was  no  premium  on  them.  The  testi- 
mony of  the  cashier  is  supported  by  all  the  written  papers  which 
were  executed  at  the  time,  to  wit,  the  receipt,  and  the  certificate 
of  deposit,  which  indicate  an  unconditional  sale.  Then,  if  Mr. 
Sands  is  believed,  the  only  remaining  question  is,  did  he  fraudu- 
lently conceal  from  the  executor  any  fact  touching  the  value  of 
these  bonds,  which  good  faith  and  fair  dealing  required  him  to  dis- 
close ?  Had  Sands,  the  cashier,  any  knowledge,  bearing  upon  the 
market  value  of  these  bonds,  which  was  not  known  to  the  executor, 
and  which  he  fraudulently  withheld  from  him?  As  a  general  rule, 
a  vendee  about  to  purchase  a  chattel  from  another,  is  not  bound  to 
impart  to  the  vendor  any  knowledge  which  he  may  possess — that 
the  article  has  advanced  in  price — but  on  the  contrary  he  may 
keep  silence,  and  it  is  only  when  he  speaks,  that  he  is  held  to  the 
truth  of  what  he  chooses  to  say.  His  silence  cannot  misrepresent. 
Then,  did  this  cashier  say  to  this  executor,  that  there  was  no  premium 
on  these  7-30  United  States  bonds,  and  thus  induce  the  latter  to  sell 
at  par  ?    Now  if  he  did,  and  knew  at  the  time  that  this  was  false^ 
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that,  in  point  of  fact,  the  bonds  were  commanding  in  the  market  a 
premium  of  from  six  to  seven  and  one  half  per  cent.,  then  he  was 
guilty  of  fraudulent  misrepresentation,  and  the  plaintiff  may  reco- 
ver the  difference  between  the  par  value  and  the  market  value  of 
these  bonds  on  the  19th  of  August  1867."  *  *  *  [Now,  we  say 
to  you,  that  if  you  find  the  facts  to  be,  that  on  the  l&th  of  August 
18o7,  when  the  bank  purchased  these  bonds,  it  was  not  known 
to  their  cashier,  who  did  the  business  fojr  the  bank,  that  the  go- 
vernment had,  by  its  order  of  the  13th  of  August  1867,  extended 
the  time  for  the  conversion  of  the  overdue  7-30s  into  5-20s,  then 
these  plaintiffs  cannot  recover],  because  no  concealment  of  a  fact 
could  be  possible  on  the  part  of  the  cashier,  when  he  had  no  know- 
ledge that  such  a  fact  existed ;  a  man  can  neither  conceal  nor  dis- 
close what  he  does  not  know.  To  hold  that  any  sudden  rise  or  fall 
in  the  market  value  of  an  article  of  traffic,  unknown  to  the  vendor 
and  vendee,  would  render  void  a  sale,  would  arrest  all  buying  and 
selling,  and  the  business  of  the  world  would  stand  still,  litigation 
become  universal,  and  trade  impossible ;  therefore,  we  say  to  you 
that,  viewing  this  aa  a  sale  of  the  bonds  by  the  executor  to  the 
bank,  [the  mere  fact  that  at  the  time  of  the  sale  (19th  of  August 
1867),  it  was  known  in  the  centres  of  trade  that  the  time  for  the 
conversion  of  7-30s  into  5-20s  had  been  extended  thirty  days, 
thereby  bringing  these  bonds  from  par  to  six  or  seven  per  centum 
premium,  but  which  fact  was  unknown  to  the  cashier  of  this  bank, 
does  not,  in  law,  make  the  bank  liable  to  pay  the  premium  in  this 
action],  and  you  should  find  for  the  defendant,  unless  you  find 
under  the  evidence,  that  when  the  executor,  on  the  19th  of  August 
1867,  called  upon  the  former  for  the  bonds,  Mr.  Sands  told  him 
that  the  bonds  were  not  there,  but  had  been  shipped ;  because,  if 
Sands  thus  represented  that  the  bonds  were  shipped,  when  in  fact 
they  were  in  the  custody  of  the  bank,  this  would  be  such  a  fraudu- 
lent misrepresentation  as  would  make  the  bank  liable  to  pay  the 
uttermost  farthing  of  the  value  of  the  bonds  to  these  plaintiffs. 
But  did  he  do  this  ?  *  *  *  Even  should  you  find  that  the  cashier 
told  Sankey,  the  executor,  that  there  was  no  premium  on  the 
bonds,  and  told  him  this  because  he  believed  it,  this  would  not  en- 
title the  plaintiff  to  recover,  because,  although  it  was  untrue  in 
point  of  fact,  still  it  was  not  fraudulently  false,  but  only  uninten- 
tionally and  mistakenly  so ;  so  that  the  only  false  and  fraudulent 
representation  which  could  affect  the  bank,  would  be  as  we  before 
stated,  the  cashier  telling  the  executor  that  he  had  shipped  the 
bonds  when  in  fact  they  were  still  in  the  custody  of  the  bank. 
But  do  you  believe  that  Mr.  Sands  ever  said  so,  wiUiout  motive  of 
any  kind  to  induce  him  thus  to  misrepresent  ?*' 

The  verdict  was  for  the  plaintiff  for  {47. 

The  plaintiff  took  a  writ  of  error,  and  assigned  for  error,  the 
answers  to  their  points  and  the  parts  of  the  charge  in  brackets. 
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Gf-.  F.  MilleTy  for  plaintiff  in  error. — The  receipt  signed  by  but 
one  executor  is  no  bar :  Hamsber  r.  Kline,  7  P.  F.  Smith  898.  A 
contract  made  in  mutual  mistake  is  voidable :  Miles  r.  Stevens,  S 
Barr  21 ;  Bishop  v.  Reed,  3  W.  &  S.  265 ;  Watts  v.  Cummins,  9 
P.  F.  Smith  84. 

J.  M.  Linn  for  defendant  in  error. — The  mistake  must  be  of  the 
essence  of  the  contract :  Miles  v.  Stevens,  3  Barr  21.  The  pre- 
mium here  was  adventitious.  One  purchasing  goods  is  not  bound 
to  answer  as  to  the  state  of  tne  market :  Blydenburgh  v,  Welsh, 
Baldwin  331 ;  Laidlaw  v.  Organ,  2  Wheaton  178 ;  Harris  v.  Ty- 
son, 12  Harris  859.  There  was  no  relation  of  trust  obliging  the 
bank  to  speak :  Kintzing  r.  McElrath,  5  Barr  469.  The  executor 
had  the  right  to  sell :  Whale  v.  Booth,  4  Term  R.  466 ;  Redfield 
on  Wills,  Part  II.  219. 

Mr.  Justice  Williams  delivered  the  opinion  of  the  court,  Octo- 
ber 14th  1875. 

This  was  an  action  of  assumpsit  to  recover  the  premium  on  cer- 
tain United  States  bonds  or  certificates  belonging  to  the  plaintiffs' 
testator.  The  declaration  contains  only  thet  common  counts  for 
goods  sold  and  delivered,  and  for  work  done,  &c.  Upon  the 
evidence  given  by  the  plaintiffs,  and  their  theory  of  the  case,  they 
were  not  entitled  to  recover  under  any  count  in  the  declara- 
tion. They  denied  that  they  had  sold  the  bonds  to  the  bank, 
in  which  they  were  deposited  for  safe  keeping,  but  alleged  that 
they  had  been  induced,  by  the  false  and  fraudulent  representa- 
tions of  the  cashier,  that  the  bonds  had  been  shipped,  and  that 
there  was  no  premium  on  them,  to  accept  a  certificate  of  deposit 
for  the  amount  due  on  their  face  with  the  accrued  interest ;  and 
that  having  learned  within  a  day  or  two  thereafter  that  the  bonds 
were  selling  at  a  premium  of  six  to  six  and  a-half  per  cent.,  they 
took  the  certificate  to  the  bank  and  demanded  the  bonds,  but  the 
cashier  refused  to  deliver  them  or  pay  the  premium.  It  was 
denied,  on  the  part  of  the  bank,  that  the  plaintiffs  had  been 
induced  to  accept  the  certificate  of  deposit  in  lieu  of  the  bonds 
by  any  false  and  fraudulent  representations  of  the  cashier ;  but  it 
was  alleged,  and  the  testimony  of  the  cashier,  if  believed,  showed 
that  he  had  purchased  them  of  the  plaintiffs  for  the  bank  in  good 
faith  for  the  amount  due  on  their  face,  with  the  accrued  interest, 
not  knowing  that  the  government  had  extended  the  time  for  their 
conversion,  and  that  in  consequence  thereof  they  were  selling  at 
a  premium ;  and  that  instead  of  paying  Jacob  Sankey,  the  execu- 
tor from  whom  the  purchase  was  made,  the  money  therefor,  he 
had  given  him  the  certificate  of  deposit,  which  was  afterwards 
paid  by  the  bank,  because  he  said  that  it  would  answer  his  pur- 
pose the  same  as  money,  and  he  did  not  feel  safe  in  carrying  that 
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amount  of  money  through  "  the  Narrows."  The  court  instructed 
the  jury,  in  substance,  that  if  the  plaintiff!?  had  been  induced  by 
the  false  representations  of  the  cashier  to  accept  the  certificate  of 
deposit  in  lieu  of  the  bonds,  they  were  entitled  to  recover  the 
premium  for  which  like  bonds  were  then  selling,  but  that  if  the 
cashier  had  purchased  them  for  the  bank  in  good  faith,  not  know- 
ing that  the  time  for  their  conversion  had  been  extended,  and  that 
they  were  selling  for  a  premium,  the  plaintiffs  were  not  entitled 
to  recover.  The  finding  of  the  jury,  under  the  instructions  of 
the  court,  establishes  the  fact  that  the  bonds  were  sold  by  the 
plaintiib  and  purchased  by  the  cashier  in  good  faith,  and  that  the 
latter  was  not  guilty  of  any  fraud  or  unfair  dealing  in  making 
the  purchase.  The  plaintiffs  now  contend — and  it  is  the  only 
point  in  the  case,  if  such  it  can  be  called — that  if  there  was  a 
mutual  mistake  by  both  parties  in  reference  to  the  premium  on 
the  bonds,  which  was  discovered  before  either  was  in  any  way 
prejudiced,  that  the  plaintiflfe  were  bound  to  deliver  up  the  bonds 
on  demand  or  pay  the  premium  ;  and  that  the  court  erred  in  not 
so  instructing  the  jury  in  answer  to  their  fourth  point.  But  if 
there  was  no  fraud  in  the  sale  of  the  bonds,  it  needs  no  argument 
to  show  that  this  is  not  the  law.  If  the  bonds  were  purchased, 
in  good  faith,  for  the  amount  due  on  their  face,  the  sale  cannot  be 
regarded  as  invalid,  because  bonds  of  the  same  issue  were  selling 
at  a  premium  in  New  York  and  Philadelphia,  and  had  a  specula- 
tive value  unknown  to  the  parties.  If  this  were  the  rule  there 
would  be  no  certainty  in  the  sale  of  government  and  other  securi- 
ties, unless  sold  at  the  stock  boards,  or  in  the  money  markets  of 
the  great  centres  of  trade.  The  mistake  or  ignorance  of  the 
parties  in  regard  to  the  premium  was  not  of  the  essence  of  the 
contract,  or  its  procuring  cause ;  and  if  so,  it  did  not  avoid  the 
sale.  The  only  error  that  we  discover  in  the  trial  of  the  case, 
was  in  instructing  the  jury  that  there  could  be  any  recovery  under 
the  pleadings  and  evidence,  and  in  allowing  the  plaintiffs  to 
recover  the  premium  on  the  bond  that  was  not  due  and  converti- 
ble, but  of  this  they  do  not  complain. 

Judgment  affirmed. 

Dearie  and  Wife  versics  Martin. 

1.  A  mechanic's  claim  was  filed  axi^nst  **  James  Dearie  and  Marfi;aret 
Dearie,  owners,"  Ac.  Margaret  pleaded  that  "  she  was  and  is  the  wife  of 
James  Dearie,"  &e.  The  plaintiff  replied  that  the  work,  &c.,  was  done  at 
the  request  of  Margaret  as  well  as  of  James,  and  was  necessary  and  convenient 
for  the  preservation  of  her  estate.  Beld^  that  the  claim  was  defective  in  not 
showing  that  the  property  was  the  wife's,  and  the  repairs  done  by  her  autho- 
rify,  and  that  the  defect  in  the  claim  could  not  be  remedied  by  the  replication. 

2.  A  claim  cannot  be  amended  after  the  statutory  period  for  nling  the 
olaipit 
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3.  A  wife's  property  is  not  subject  to  a  lien  for  work,  &c.,  in  its  improve^ 
ment  and  repair,  on  a  contract  with  the  husband,  unless  done  by  her  autho- 
rity. 

4.  A  husband  cannot  encumber  his  wife^s  property  without  her  consent, 
even  for  necessary  repairs. 

5.  In  order  to  bind  a  wife^s  property  by  a  mechanics'  lien,  the  claim  should 
show  her  coverture,  and  that  the  work,  Ac,  was  by  her  authority  and  con- 
sent ;  otherwise  the  claim  is  void. 

6.  The  claim  in  this  case  did  not  create  a  lien  on  the  wife's  estate. 

February  8d  1875.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia:  No.  44,  to  Janu- 
ary Term  1875. 

This  was  a  scire  &cias  on  a  mechanic's  claim,  issued  May  17th 
1873,  at  the  suit  of  Samuel  C.  Martin,  against  ^' James  Dearie 
and  Margaret  Dearie,  owners  or  reputed  owners,  and  James  Dearie, 
contractor."  The  claim  was  filed  on  the  same  day  (May  17th 
1873)  against  "James  Dearie  and  Margaret  Dearie,  owners  or  re- 
puted owners,  and  James  Dearie,  contractor,  and  factory  with  its 
lot  No.  2329  Gallowhill  street,  being  a  debt  incurred  for  gas  and 
steam-fitting  and  the  necessary  labor  for  the  same  furnished  and 
done  by  the  said  Samuel  C.  Martin  to  the  said  factory  and 
premises,  upon  the  orders  of  said  James  Dearie  therefor,  within 
six  months  preceding  the  filing  of  his  claim,  according  to  the  said 
bill  of  particulars  for  and  about  the  repair,  alteration  and  addition 
to  the  said  factory,  of  which  the  said  James  Dearie  and  Margaret 
Dearie  were  or  are  the  owners  or  reputed  owners,  and  the  said 
James  Dearie  the  contractor." 

The  bill  of  particulars  annexed  to  the  claim  was  charged : — 

"  Mr.  James  Dearie, 

"  For  factory  or  lot  No.  2329  Callowhill  street, 

"  To  S.  C.  Martin,  Dr. 
"  To  repairing  and  altering  water,  gas  and  steam-pipes  in  factory." 

To  the  scire  facias  the  defendants  pleaded  "  that  the  said  Mar- 
garet Dearie,  at  the  time  the  said  labor  and  materials  are  averred 
in  said  claim  to  have  been  done  and  furnished,  was  and  still  is  the 
wife  of  the  said  James  Dearie,  and  *  *  ♦  the  said  coverture  she 
pleads  in  bar  of  the  said  claim  of  the  plaintiff." 

The  plaintiflf  replied  "  that  the  said  work  and  materials  were 
done  and  furnished  at  the  request  and  at  the  authority  of  the  said 
Margaret  Dearie,  as  well  as  of  the  said  James  Dearie,  and  were 
necessary  and  convenient  to  the  preservation  and  enjoyment  of 
said  estate." 

The  defendants  demurred  to  the  replication,  "  that  the  plaintiff, 
in  a  scire  facias  on  a  mechanic's  claim  filed  against  the  property  of 
Margaret  Dearie,  a  married  woman,  has  to  a  plea  of  coverture,  set 
up  in  his  replication  the  request  and  authority  of  the  said  Mar- 
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garet  Dearie,  while  no  such  request  and  authority  are  averred  of 
record  in  the  claim  itself  as  filed.*'  *  *  * 

The  District  Court  gave  judgment  for  the  plain tifi*  on  the 
demurrer. 

The  defendants  removed  the  record  to  the  Supreme  Court  by 
writ  of  error ;  they  assigned  for  error  that  the  court  erred  in  en- 
tering judgment  for  the  plaintiff  on  the  demurrer  to  his  replica- 
tion : — 

1.  Because  there  was  nothing  in  the  claim  to  show  that  Mar- 
garet Dearie  was  the  wife  of  James  Dearie. 

2.  Because  no  request  and  authority  of  Margaret  Dearie  were 
averred  of  record,  and  on  the  face  of  the  said  plaintiff's  claim  as 
filed. 

M.  Abbott  (with  whom  was  B,  Webster),  for  plaintiffs  in  error. 
— It  should  have  appeared  by  the  claim  that  the  repairs  had  been 
made  with  the  wife's  consent :  Ward  v.  Black,  7  Phila.  Rep.  342. 
A  wife's  separate  estate  cannot  be  encumbered  by  the  unauthorized 
act  of  the  husband :  Barto's  Appeal,  5  P.  F.  Smith  386.  A 
claim  against  a  wife  for  improvement  of  her  separate  estate  is  only 
constructively  within  the  Act  of  1848 :  Finley's  Appeal,  17  P.  F. 
Smith  458;  Murray  r.  Keyes,  11  Casey  384.  A  plaintiff  in  a 
mechanics'  lien  cannot  amend  it  after  six  months:  Mahon  v. 
Gormley,  12  Harris  83 ;  Russell  v.  Bell,  8  Wright  53 ;  Armstrong 
V.  Hallowell,  11  Casey  485 ;  Parke  v.  Kleeber,  1  Wright  251. 

J.  H.  Sloan  cited  Forrester  v.  Pittsburg,  2  Pitts.  Rep.  298. 

Mr.  Justice  Williams  delivered  the  opinion  of  the  court,  Oc- 
tober 14th  1875. 

If  the  claim,  on  which  the  scire  facias  issued,  was  radically 
defective,  it  was  no  lien  on  the  wife's  property ;  and  the  defect 
was  not  cured  by  the  replication  to  her  plea  of  coverture.  The 
replication  cannot  be  treated  as  an  amendment  of  the  claim,  and 
if  it  could,  it  was  too  late  to  amend  after  the  statutory  period 
allowed  for  filing  the  claim.  If  the  claim  was  fatally  defective,  it 
was  as  powerless  to  continue  the  lien  for  which  the  law  provides, 
as  if  it  had  never  been  filed.  It  is  clear  that  the  wife's  property 
is  not  subject  to  a  lien  for  work  done  and  materials  furnished  in 
its  improvement  or  repair,  upon  a  contract  with  the  husband, 
unless  it  is  made  with  her  authority.  The  husband  cannot,  by 
any  act  of  his,  encumber  the  wife's  property  without  her  consent, 
even  for  the  purpose  of  making  necessary  repairs.  And  if  so,  is 
it  not  essential,  in  order  to  bind  the  wife's  property,  that  the  facts 
necessary  to  the  validity  of  the  lien  should  appear  on  the  face  of 
the  claim  ?  Should  it  not  show  the  coverture  of  the  wife,  and 
that  the  work  was  done  and  the  materials  furnished  with  her 
authority  and  consent  ?     How  otherwise  can  it  be  known  with 
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reasonable  certainty  that  the  claim  was  intended  to  be  a  lien  on 
the  property  of  the  wife  and  to  bind  her  separate  estate  ?  It 
seems  to  us  but  reasonable  that  the  claim  should  set  forth  sub- 
stantially all  the  facts  necessary  to  the  validity  of  the  lien,  and 
if  it  does  not,  that  it  should  be  regarded  as  inoperative  and  void. 
Is,  then,  the  claim  in  this  case  sufficient,  if  the  wife's  property 
was  subject  to  a  lien  ior  the  work  done  and  the  materials  furnish- 
ed by  the  claimant  ?  It  does  not  show  the  wife's  coverture  in 
express  terms  or  by  necessary  implication.  It  is  true  that  James 
Dearie  and  Margaret  Dearie  are  named  as  owners  or  reputed 
owners,  and  James  Dearie  as  contractor.  But  it  is  not  alleged 
that  Margaret  is  the  wife  of  James,  and  it  is  not  necessarily  im- 
plied from  the  fact  that  she  has  the  same  surname.  She  may 
liave  been  his  mother,  sister,  or  cousin,  or  she  may  have  sustained 
no  other  relation  to  him  than  that  of  co-owner  of  the  property 
sought  to  be  charged.  Nor  is  there  anything  to  show  that  the 
debt,  for  which  the  claim  was  filed,  was  contracted  for  work  done 
and  materials  furnished  upon  the  authority  and  with  the  consent 
of  the  wife.  It  is  not  so  alleged,  and  there  is  nothing  in  the 
claim  from  which  it  can  properly  be  inferred.  The  fact  that 
James  Dearie  is  named  as  contractor  cannot  be  regarded  as  a  suf- 
ficient averment  that  the  contract  for  the  work  and  materials,  for 
which  the  claim  was  filed,  was  made  with  the  authority  and  con- 
sent of  the  wife.  Being  named  as  one  of  the  owners,  he  was  pro- 
perly designated  as  contractor,  if  the  work  was  done  and  the 
materials  furnished  upon  his  orders,  as  alleged  in  the  claim  :  Sul- 
livan V.  Johns,  5  Whart.  356.  But  if  Margaret  Dearie,  the  other 
alleged  owner,  was  his  wife,  as  shown  by  the  pleadings,  it  does 
not  follow,  because  he  is  named  as  contractor,  that  she  authorized 
or  consented  to  the  contract  on  which  the  plaintiff's  claim  is 
founded.  If  then  the  debt,  incurred  for  the  improvement  of  the 
wife's  property,  was  contracted  during  her  coverture,  as  alleged 
in  the  plea,  and  impliedly  confessed  in  the  replication,  the  claim 
is  incurably  defective ;  and  if  so,  as  there  can  be  no  recovery 
upon  it,  it  is  immaterial  whether  the  work  was  done  and  the  mate- 
rials furnished  with  her  consent  or  not.  If  the  claim  was  not  a 
lien  on  the  wife's  property  by  reason  of  her  coverture,  the  repli- 
cation was  no  answer  to  the  plea,  and  the  court  below  erred  in 
giving  judgment  for  the  plaintiff  on  the  demurrer.  Under  the  plead- 
ings the  defendants  were  clearly  entitled  to  judgment.  We  have 
nothing  to  do  with  the  supposed  hardship  of  the  case  on  the  one 
side  or  the  other.  The  substantial  and  only  question  presented 
by  the  record  is,  whether  the  claim,  as  filed,  is  a  lien  on  the  pro^ 
perty  of  the  wife.  We  think  it  is  not,  and  that  to  hold  otherwise 
would  be  productive  of  endless  doubt  and  mischief. 

Judgment  reversed  and  judgment  for  the  defendants  below  on 
the  demurrer. 
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Catawissa  Railroad  Company's  Appeal. 

1.  The  5th  section  of  the  Corporation  Tax  Act  of  May  Ist  1868,  requiring 
the  taxes  to  be  deducted  from  dividends  is  not  repealed  by  the  4th  section  of 
Act  of  April  24th  1874^  but  stands  as  a  necessary  part  of  the  system  intended 
to  be  perfected  by  the  Act  of  1874. 

2.  No  change  is  made  by  the  Act  of  1874  in  the  nature  of  the  tax. 

3.  Commonwealth  v.  Pittsburg,  Fort  Wayne  and  Chicago  Railroad  Co.,  24 
P.  F.  Smith  83 ;  Phoenix  Iron  Co.  v.  Commonwealth,  9  Id.  104,  referred  to. 

Febraary  11th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Wil- 
liams, Mbrcur,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  District  Court  of  Philadelphia :  In  Equity: 
Of  January  Term  1875,  No.  65. 

This  was  a  bill  by  Edward  Whelen,  for  himself  and  others,  stock- 
holders of  the  Catawissa  Railroad  Co.,  against  the  Catawissa  Bail- 
road  Co.  and  the  Philadelphia  and  Beading  Bailroad  Co. 

The  allegations  of  the  bill  showed  that  the  charter  of  the  Cata- 
wissa Bailroad  Company,  under  the  Act  of  March  21st  I860, 
authorized  a  capital  stock  of  $3,350,000,  of  which  $2,200,000  were 
to  be  preferred  stock,  and  $1,100,000  common  stock  ;  the  preferred 
stock  to  be  entitled  to  a  dividend  of  7  per  cent,  per  annum  ;  after 
the  payment  of  such  dividend,  the  common  stock  to  be  paid  a  divi- 
dend of  the  same  amount,  and  afterwards,  the  surplus  of  the  net 
earnings  to  be  divided  amongst  all  the  stockholders.  It  was  also 
provided,  that  the  corporation,  by  a  vote  of  the  preferred  stock- 
holders, in  the  manner  set  out  in  the  act,  might  increase  the 
amount  of  the  common  or  preferred  stock.  On  the  5th  of  October 
1872,  the  Catawissa  Bailroad  Company  created  20,000  shares  of 
new  preferred  stock  of  the  par  value  of  $1,000,000,  and  leased 
their  road  to  the  Philadelphia  and  Beading  Bailroad  Company  for 
999  years. 

The  4th  section  of  the  Act  of  April  24th  1874,  enacted  that 
every  railroad  company  and  other  transportation  companies,  should 
be  subject  to,  and  pay  a  tax  into  the  treasury  of  the  Common- 
wealth annually,  at  the  rate  of  nine-tenths  of  one  mill  upon  its 
capital  stock  for  each  one  per  cent,  of  dividend  made  or  declared 
by  such  company,  and  in  case  of  no  dividend  being  made  or  de- 
clared by  such  company,  upon  either  its  common  or  preferred 
stock,  then  six  mills  on  a  true  valuation  of  the  capital  stock  on 
which  no  dividend  has  been  made  or  declared.  The  Act  of  April 
24th  1874  repealed  several  of  the  sections  of  the  Act  of  May  1st 
1868,  to  revise,  amend  and  consolidate  the  laws  taxing  corpora- 
tions, &c.,  but  did  not  repeal  the  5th  section  of  that  act,  which  pro- 
vides that  the  tax  imposed  on  capital  stock  by  that  act,  should  be 
paid  by  the  treasurer,  &o.^  of  the  company,  and  deducted  from  the 
dividends.  The  Philadelphia  and  Keading  Bailroad  Company, 
l^sees,  refused  to  admit  its  liability  to  pay  the  taxes,  under  the 
4th  section  of  the  Act  of  1874.     By  the  terms  of  the  lease,  the 
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lessees  were  to  pay  the  lessors  $77,000  semi-annually,  in  the  year 
1873 ;  to  be  increased  in  the  next  year  to  $89,000 ;  in  the  next 
year  to  $101,000,  and  thereafter  $113,000 — these  sums  were 
semi-annual.  The  stock  issued  in  October  1872,  was  entitled  to  a 
dividend  of  2 J  per  cent.,  for  the  year  commencing  November  1st 
1873;  for  the  year  commencing  November  1st  1874,  a  dividend 
of  4f  per  cent. ;  and  for  the  year  commencing  November  1st  1876 
and  thereafter,  7  per  cent. — these  stipulations  for  dividends  were 
printed  across  the  face  of  the  certificates  of  this  stock.  The  Cata- 
wissa Railroad  Company  intended  to  pay  the  tax,  under  the  Act 
of  1874,  out  of  the  rent  received  from  their  lessees;  then  to  pay  a 
dividend  of  7  per  cent.,  in  full,  on  the  original  preferred  stock, 
and  then  to  distribute  the  remaining  sum  to  the  holders  of  the  new 
preferred  stock,  which  would  throw  the  entire  tax  on  the  fund  for 
the  payment  of  dividends  on  the  new  preferred  stock,  and  would 
reduce  the  dividend  on  that  stock  from  $1.16  per  share  (2J  per 
cent.)  to  44  cents  per  share.  When  the  lease  of  the  railroad  was 
made,  it  was  arranged  between  the  preferred  and  common  stock- 
holders, that  stock,  equivalent  to  the  arrears  of  dividend  due  the 
preferred  stockholders,  should  be  issued,  which  was  either  deli- 
vered to  the  preferred  stockholders  or  sold  and  the  proceeds  paid  to 
them.  The  plaintiff  purchased  some  of  this  stock ;  he  averred  that 
the  promise  of  payment  of  dividends,  printed  on  the  face  of  the 
certificates,  gave  him  a  prior  right  to  both  the  old  preferred  stock- 
holders and  the  common  stockholders.  He  prayed  that  in  case  of 
a  deficiency  of  income  to  pay  dividends  on  all  the  stock,  the  new 
preferred  stock  should  be  declared  entitled  to  full  payment  before 
any  payments  were  made  on  the  old  preferred  stock. 

He  further  prayed  for  "a  decree  declaring  the  tax  in  question 
is  a  tax  upon  the  stock  of  the  Catawissa  Railroad  Company  ^  in 
the  ratio  of  the  dividend  thereon ;  that  it  is  a  tax  upon  all  stock 
upon  which  a  dividend  is  declared,  and  that  it  is  to  be  assessed 
upon  the  stock  called  preferred  stock,  in  the  ratio  of  the  dividend 
as  well  as  upon  the  new  preferred  stock,  and  that  said  Catawissa 
Railroad  Company  be  enjoined  against  making  any  payment  to 
the  holders  of  the  preferred  stock  which  will  impose  upon  the 
holders  of  the  new  preferred  stock  any  greater  portion  of  said  tax 
than  their  agreed  dividends  of  two  and  one  third  the  per  cent, 
bears  to  the  agreed  dividend  of  seven  per  cent,  due  to  the  preferred 
stockholders.' " 

The  tax  imposed  by  the  4th  section  of  the  Act  of  May  1st  1868, 
on  corporations,  &c.,  was  "  one  half  mill  for  each  one  per  cent,  of 
dividend,**  or  if  no  dividends,  "  then  three  mills  upon  a  valuation 
of  the  capital  stock."  By  the  Act  of  1874,  the  1st,  2d,  3d,  4th, 
7th,  8th  and  9th  sections  of  the  Act  of  May  Ist  1868  were  ex- 
pressly repealed. 

The  defendants  contended  that  the  5th  sect,  of  the  Act  of  1868  did 
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not  refer  to  the  tax  imposed  by  the  Act  of  1874,  that  the  taxes  im- 
posed by  the  two  acts  were  of  an  entirely  different  character,  and 
that  the  omission  to  include  the  5th  sect,  of  the  Act  of  1868, 
amongst  those  repealed  by  the  Act  of  1874,  was  because  the  5th 
sect,  of  the  Act  of  1868  provided  the  mode  of  collecting  the 
taxes  accrued  under  that  act  at  the  passage  of  the  Act  of  1874, 
those  taxes  being  still  collectable.  The  plaintiffs  contended  that 
the  5th  sect,  of  the  Act  of  1868*was  not  repealed,  and  that  the 
taxes  were  therefore  to  be  deducted  from  the  dividends. 

The  case  was  heard  in  the  District  Court  on  bill  and  affidavits, 
and  the  court.  Hare,  P.  J.,  and  Briggs,  J.,  decreed,  that  "  an 
injunction  issue  restraining  the  Catawissa  Railroad  Company,  until 
further  hearing,  from  paying  any  dividend  on  the  issue  of  seven 
per  cent,  preferred  stock,  known  as  the  old  preferred  stock,  without 
deducting  therefrom  a  tax  on  all  dividends  declared  on  said  stock 
since  the  24th  of  April  1874,  at  the  rate  of  nine-tenths  of  a  mill 
upon  said  preferred  stock,  for  each  one  per  cent,  of  dividend  made 
or  declared  since  said  24th  of  April  1874. 

The  defendants  appealed  to  the  Supreme  Court  and  assigned  for 
error : — 

1.  Granting  the  preliminary  injunction. 

2.  Deciding  that  the  tax  chargeable  under  the  5th  section  of  the 
Act  of  April  24th  1874  was  under  the  5th  section  of  the  Act  of 
May  1st  1868,  was  to  be  deducted  from  the  dividends  payable  on 
the  seven  per  cent,  preferred  stock  of  the  Catawissa  Railroad  Co. 

J,  E.  Goweuy  for  appellants. 

TT.  H.  Drayton^  for  appellee. 

Judgment  was  entered  in  the  Supreme  Court,  February  28, 1875, 
Per  Curiam. — We  are  all  of  opinion  that  the  5th  section  of  the 
Act  of  May  Ist  1868  is  not  repealed  by  the  Act  of  24th  April  1874, 
Pamph.  L.  70,  but  stands  as  a  necessary  part  of  the  system 
intended  to  be  perfected  by  the  latter  act.  In  regard  to  the  nature 
of  the  tax  itself  no  change  has  been  made.  In  the  Phoenix  Iron 
Co.  V.  The  Commonwealth,  9  P.  F.  Smith  104,  the  Acts  of  1844 
and  1859  were  considered,  and  it  was  shown  that  the  tax  imposed 
by  them  was  on  the  capital  stock  measured  by  the  dividends,  but 
not  a  tax  on  the  dividends.  The  Act  of  May  Ist  1868  was  but  a 
revision  of  the  former  laws,  and  in  express  terms  imposed  the  taxes 
on  the  capital  stock.  The  subject  is  referred  to  in  the  case  of 
Commonwealth  v.  The  Pittsburg,  Fort  Wayne  and  Chicago  Rail- 
road Co.,  24  P.  F.  Smith  83.  If  this  case  depended  wholly  on 
the  Act  of  1874  and  the  5th  section  of  the  Act  of  1868,  the  case 
would  be  clear  against  the  defendants.  But  the  question  of  relative 
liability  for  the  tax,  between  the  first  and  second  preferred  stock- 
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holders,  is  m  the  case,  together  with  the  right  of  the  oorapany  to 
adjust  this  relative  liability  between  the  different  kinds  of  stock,  in 
the  order  of  their  title  to  the  dividends.  That  question  cannot  be 
determined  upon  the  present  state  of  the  case  as  it  appears  before 
us.  It  is  a  question  to  be  considered,  how  far  the  holders  of  the 
first  preferred  stock  may  be  entitled  to  be  heard  in  a  matter  affect- 
ing their  rights.  We  are  not  at  liberty  to  determine  these  ques- 
tions now.  The  injunction  must  therefore  be  continued,  and  the 
case  go  on  to  a  final  hearing,  when  all  parties  can  be  fully  heard 
on  a  report  of  a  master,  which  will  settle  the  facts  and  present  the 
proper  points  for  decision.  In  the  meantime,  it  is  in  the  power  of 
the  company  to  pay  out  the  undisputed  portion  of  the  dividends, 
and  thus  prevent  any  injustice  arising  from  delay. 

Decree  of  the  District  Court  affirmed,  and  the  costs  of  the  ap- 
peal ordered  to  abide  the  final  result. 

Appeal  dismissed  and  record  ordered  to  be  remitted. 


p  23  sc  ^545  City  of  Philadelphia,  to  the  use  of  Winmill  d  al, 
23  sc  54^  versus  Edwards  et  al. 

\l  24  sc  *3d7  2  ^^  ordinance  of  Philadelphia  required  owners  to  pave  in  front  of  their 
property,  and  on  neglect,  after  twenty  days'  notice,  **  left  or  placed  on  the 
premises,  if  the  owner  was  unknown  or  could  not  be  found,'',  the  commis- 
sioner of  highways  should  pave,  and  file  a  lien  for  the  cost.  A  notice  to 
pave  was  placed  on  the  premises,  "  under  a  stone  which  covered  it  entirely." 
Mdd^  not  to  be  a  sufficient  notice  to  the  owners. 

2.  The  Act  of  April  19th  1843,  relating  to  defences  to  municipal  claims  in 
'*  the  incorporated  districts  of  Philadelpnia  county,"  is  a  restraining  act, 
which  takes  away  a  defence  that  the  law  would  otherwise  allow ;  it  is  to  be 
construed  strictl;^  and  confined  to  the  corporations  and  districts  expressly 
described  in  it ;  it  was  not  intended  to  embrace  the  city  of  Philadelphia. 

3.  The  Act  of  February  2d  1854  (Consolidation  Act),  which  takes  the  dis- 
tricts mentioned  in  the  Act  of  1843  into  the  city,  does  not  extend  the  provi- 
sions of  the  latter  act  to  the  enlarged  citn^. 

4.  The  Act  of  1843  is  impliedly  repealed  by  the  Consolidation  Act. 

5.  If  the  commissioner  had  authority  to  contract  for  the  paving,  he  was 
bound  to  do  it  in  conformity  with  the  ordinance. 

February  15th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1878,  No.  322. 

This  was  a  scire  facias  by  the  City  of  Philadelphia,  to  the  use 
of  Joseph  B.  Winmill  and  another,  against  John  H.  Edwards  and 
Elizabeth  R.  Edwards,  issued  October  21st  1871,  on  a  municipal 
claim,  filed  November  28d  1870,  for  $146.26,  for  paving,  &c., 
against  a  lot  of  around  in  the  Twenty-fifth  ward,  on  the  north- 
eastwardly side  of  Somerset  street. 
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An  ordinance  of  Philadelphia  of  May  8d  1855,  provided,  that 
when  the  councils  ordered  the  paving,  &c.,  of  footways  of  any  street, 
the  owner  of  the  gi'ound  fronting  on  the  street,  should,  without 
delay,  and  at  his  own  cost,  cause  such  paving  to  be  done,  and 
if  he  should  neglect  for  twenty  days,  after  having  been  required  by 
the  commissioner  of  highways,  "or  if  the  owner  is  unknown,  or 
cannot  be  found,  then  after  a  notice  requiring  the  same  shall  be 
left  or  placed  upon  the  said  premises  by  the  said  commissioner,  he, 
the  said  commissioner,  or  proper  authority,  shall  cause  the  same  to 
be  graded,  paved  and  curbed,  or  repaired,  as  the  case  may  be,  and 
the  charge  thereof  shall  be  paid  by  the  said  owner."  The  con- 
tractor was  authorized  to  file  a  lien  against  the  property  for  the 
work. 

The  case  was  tried  December  9th  1872,  before  Briggs,  J. 

The  plaintiff  gave  evidence  that  the  work,  mentioned  in  the  claim, 
had  been  done. 

F.  F.  Herbaugh,  Supervisor,  testified  :  "  I  served  a  notice  on  the 
defendants  to  repair  the  footways,  by  placing  it  under  a  stone  on 
the  premises,  July  16th  1870.  *  *  *  I  put  this  notice  under  a 
stone,  which  covered  it  entirely.  I  am  always  very  particular  to 
do  it  in  that  way  ;  am  so  instructed.  I  folded  the  notice  up,  and 
placed  it  entirely  under  the  stone.*' 

The  court  charged :  "  I  instruct  you  that  there  is  not  sufficient 
notice  to  the  defendants  to  pave,  and  your  verdict  must  be  for  the 
defendants." 

The  verdict  was  for  the  defendants.  The  plaintiffs  took  a  writ 
of  error,  and  assigned  the  charge  of  the  court  for  error. 

B.  Danieh  (with  whom  were  A,  A.  Grace  and  (7.  W.  Bed- 
rich)^  for  plaintiffs  in  error. — The  defendants  could  defend  only 
on  the  ground  that  the  work  was  not  done,  &c.,  or  that  the 
price  was  too  great,  or  that  it  had  been  paid :  Act  of  April  19th 
1843,  sect.  1,  Pamph.  L.  342 ;  2  Br.  Purd.  1089,  pi.  26.  The 
presumption  is  that  all  directory  provisions  have  been  followed: 
Fowler  v.  Jenkins,  4  Casey  178. 

F,  H,  Janvier^  for  defendants  in  error. — The  authority  to  do 
the  work,  although  authorized  by  Act  of  Assembly,  could  be  exer- 
cised only  through  the  ordinance :  City  v.  Lea,  5  Phila.  R.  77. 
If  the  ordinance  is  deviated  from,  there  will  be  no  lien :  Kensing- 
ton V.  Keith,  2  Barr  218 ;  Dwarris  on  Statutes  228,  n.  29.  The 
Act  of  1843  does  not  preclude  the  defence  of  want  of  notice: 
Reilly  V.  Philadelphia,  10  P.  F.  Smith  467 ;  Pittsburg  v.  Walter, 

Mr.  Justice  Williams  delivered  the  opinion  of  the  court,  Octo- 
ber 18th  1875. 
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If  the  paying  in  controversy  was  done  under  the  ordinance  of 
May  3d  1855,  as  alleged,  the  defendants  were  entitled  to  the 
notice  for  which  it  provides,  and  if  it  was  not  given  they  were 
guilty  of  no  default,  and  the  commissioner  of  highways  had  no 
authority  to  contract  for  the  work  or  cause  it  to  he  done  at  their 
expense.  This  is  the  plain  meaning  of  the  ordinance,  and,  without 
ignoring  or  setting  aside  its  provisions,  no  other  interpretation  can 
reasonably  be  given  to  it.  If  the  commissioner  of  highways  may 
cause  the  paving  to  be  done  without  any  notice  to  the  owner,  then 
the  provision  requiring  notice  can  have  no  force  or  meaning  what- 
ever. Was  notice  then  given  to  the  defendants,  as  required  by  the 
ordinance  ?  If  the  notice  was  folded  up  and  placed  upon  the  pre- 
mises, under  a  stone  which  covered  it  entirely,  as  testified  by  the 
supervisor,  it  was  clearly  insufficient.  As  it  respects  the  purpose 
for  which  the  notice  was  intended  it  might  as  well  have  been  put 
in  the  supervisor's  pocket  and  allowed  to  remain  there.  Giving 
notice,  by  leaving  or  placing  it  upon  the  premises,  as  required  by 
the  ordinance,  is  not  hiding  it  under  a  stone. 

But  it  is  contended  that  under  the  Act  of  19th  April  1843, 
Pamph.  L.  342,  the  plaintiff  was  not  bound  to  prove  that  any  notice 
was  given  to  the  defendants,  requiring  them  to  pave  the  footway  in 
front  of  their  property,  and  that  they  are  precluded  from  raising  the 
question  as  to  the  sufficiency  of  the  notice.     This  point  was  not 
made  at  the  trial,  and  as  the  act  was  not  given  in  evidence  or 
otherwise  brought  to  the  notice  of  the  court,  is  evidently  an  after- 
thought.    The  act  provides  that  '^  in  all  actions,  whether  by  scire 
facias   or   otherwise,   now   pending   or  which   may  hereafter  be 
brought  by  the  commissioners  and  inhabitants  of  the  incorporated 
districts   of  Philadelphia   county,  for   the  recovery  of  any  sum 
claimed  for  water-pipe,  curbing,  paving,  work  done  and  materials 
furnished,  and  for  which  the  said  districts  now  by  law  have  a  lien, 
At  shall  only  be  required  to  be  proved  by  said  districts  to  enititle 
(  them  to  recover  on  the  same,  that  said  work  was  done  or.thfiLiaate- 
(  mis  furnished,  and  the  just  value  thereof :  and  upon  any  such 
/jrial  it  shall  only  be  lawfid  for  the  defendant  to  deny  th|i,tiiifi_aaid 
/  work  was  done  or  material  furnished,  or  prove  that  thp.  ppV^ 
'  charged  therefor  is  greater  than   the  value  thereof,  or  that  the 
alnount  claimed  has  been  paid  or  released.**  Is  the  plaintiff's  claim 
within  the  provisions  of  the  act,  if  it  is  still  in  force  ?     It  is  enti- 
tled "  a  ftirther  supplement  to  the  act  entitled  *  An  Act  to  incor- 
porate the  district  of  Southwark,*  **  and  is  local  in  its  provisions, 
being  limited  to  actions  brought  by  the  commissioners  and  inhabit- 
ants of  the  incorporated  districts  of  Philadelphia  county,  for  the 
recovery  of  any  sum  claimed  for  water-pipe,  curbing,  paving,  &c. 
The  territory  embraced  in  the  district  of  Southwark  was  erected 
into  a  separate  district  for  the  purpose  of  making  streets,  &c.,  by 
an  act  of  the  colonial  legislature,  passed  the  26th  of  March  1762, 
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1  Penna.  Laws  248 ;  and  was  duly  incorporated  as  a  district  by  an 
Act  of  Assembly  passed  the  18th  April  1794,  3  Penna.  Laws  130. 
The  other  districts  were  incorporated  at  different  times,  but  Phila- 
delphia was,  as  it  now  is,  the  chief  city  of  the  state  when  the  oldest 
district  was  incorporated,  and  doubtless,  if  it  had  been  intended 
to  be  embraced  in  the  Act  of  1843,  it  would  have  been  expressly 
named.  In  all  the  special  or  local  legislation  relating  to  the  city  of 
Philadelphia,  it  is  never  described  or  referred  to  as  an  incorporated 
district  of  Philadelphia  county.  Why  then  should  we  hold  that  it 
is  embraced  in  the  provisions  of  the  Act  of  1843  ?  It  is  not  an 
enabling  but  a  restraining  statute.  It  takes  away  the  right  to 
make  a  defence  which  the  law  would  otherwise  allow,  and  is,  there- 
fore, to  be  strictly  construed,  and  its  operation  confined  within  the 
limits  of  the  corporations  or  districts  expressly  described  therein. 
If  it  was  not  originally  intended  to  embrace  the  city  of  Philadel- 
phia, its  provisions  were  not  extended  to  it  by  the  incorporation, 
within  its  territorial  limits,  of  the  districts  embraced  in  its  provi- 
sions. There  is  nothing  in  the  consolidated  Act  of  February  2d 
1854,  Pamph.  L.  21,  or  its  supplements,  so  far  as  we  discover, 
that  extends  the  provisions  of  the  Act  of  1843  to  the  city  of  Phi- 
ladelphia  as  thereby  enlarged.  If  it  has  not  been  virtually  re- 
pealed and  rendered  inoperative  by  the  consolidated  act,  it  is  only 
applicable  to  such  portions  of  the  city  as  were  embraced  in  the  in- 
corporated districts ;  and  there  is  nothing  in  the  record  showing 
that  the  defendant's  property  is  in  any  of  these  districts.  But  if 
the  record  showed  the  fact,  we  think  that  the  act  should  be  re- 
garded as  impliedly  repealed  by  the  consolidated  act.  It  certainly 
could  not  have  been  intended  that  the  owners  of  property  in  one 
portion  of  the  consolidated  city  should  be  allowed  to  make  a  de- 
fence to  municipal  claims  which  it  was  not  competent  for  the  own- 
ers of  property  in  other  parts  of  the  city  to  make.  The  defend- 
ants then  were  not  precluded  from  setting  up  the  defence  that  they 
had  received  no  notice  to  pave ;  and,  therefore,  that  under  the 
ordinance  there  was  no  authority  in  the  commissioner  of  highways 
to  contract  for  the  paving  at  their  expense.  It  does  not  appear 
from  the  record  that  the  councils  ordered  the  street  to  be  paved, 
and  if  they  did  not,  it  is  clear  that  the  commissioner  had  not  even 
the  semblance  of  authority  to  contract  for  the  paving  of  the  foot- 
way, and  if  they  did,  he  was  bound  to  do  it  in  conformity  with  the 
requirements  of  the  ordinance.  He  had  no  authority  other  than 
that  conferred  by  its  provisions.  The  error  assigned  is  not  sus- 
tained, and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


28  P.  F.  Smith— 6 
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Man's  Appeal. 

1.  Where  an  accoont  is  asked  on  the  pound  of  fraud,  it  is  not  sufficient 
to  charge  fraud  in  general  terms ;  particular  acts  of  fraud  should  be  stated. 

2.  Fraud  without  damage  is  no  ground  for  relief  at  law  or  in  equity. 

3.  Fraud  used  in  obtaining  a  decree,  bein^  the  principal  point  in  issue, 
must  be  established  by  proof  before  the  propnety  of  the  decree  can  be  inves- 
tigated. 

4.  A  bill  of  review  is  never  sustained  on  strict  law,  against  equity. 

5.  A  guardian  may  within  a  reasonable  time  be  called  to  file  and  settle  his 
account,  although  he  may  have  made  a  settlement  with  the  ward  on  his  arri- 
val at  age. 

6.  The  Act  of  March  29th  1832,  sect  11,  does  not  prohibit  the  Orphans' 
Court  in  all  cases  from  discharging  a  guardian  without  his  having  first  set- 
tled his  account  in  court 

7.  After  a  ward  has  arrived  at  full  age,  he  may  waive  his  legal  rights  to 
an  account  and  join  his  guardian  in  asking  for  his  discharge ;  and  the  court 
has  power  to  grant  it. 

8.  Where  there  was  a  settlement  with  the  ward,  and  a  release  to  the  guar- 
dian after  she  came  of  age,  and  on  the  joint  application  of  the  ward  and  her 
guardian  a  decree  made  discharging  the  guaraian,  the  decree  could  not  be 
vacated  without  proof  of  some  specific  act  of  fraud  in  obtaining  it,  or  of 
some  injury  occasioned  by  it. 

9.  The  11th  sect  of  Act  of  March  29th  1832,  relating  to  the  discharge  of 
a  guardian,  construed. 

February  16tli  1875.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
LiAMS,  Mkrcur,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Orphans'  Court  of  Philadelphia :  In  the  estate 
of  Caroline  Gould  (now  Marr),  a  minor;  No.  305,  of  January 
Term  1878. 

On  the  28th  of  September  1867,  Caroline  Gould  presented  a 
petition  to  the  Orphans'  Court  of  Philadelphia,  setting  forth  that 
she  now  resided  in  Williamsport,  Pennsylvania,  and  "is  the 
daughter  of  Isaac  Gould,  deceased,  late  of  Trenton,  New  Jersey  ; 
that  on  the  19th  day  of  February  A.  D.  1864,  William  Grant  was 
appointed  by  this  court,  guardian  of  the  person  and  estate  of  your 
petitioner,  and  that  the  estate  of  the  petitioner,  to  the  amount 
of  $50,000,  has  passed  into,  or  ouelit  to  have  passed,  into 
the  hands  of  the  said  guardian,  which  your  petitioner  was  not 
aware  of,  until  a  long  time  after  certain  releases  had  been  given 
by  said  petitioner  to  said  guardian,  and  that  your  petitioner  is  well 
informed,  and  believes  that  her  said  guardian,  William  Grant,  has 
filed  no  account  or  settlement  of  the  estate  whatever.  That  your 
petitioner  became  of  age  on  the  20th  day  of  November  A.  D.  1866, 
and  that  on  the  21st  day  of  November  A.  D.  1866,  the  said  William 
Grant  procured  from  your  petitioner,  a  release  from  his  guardian- 
ship, by  misrepresenting  the  true  state  of  facts  to  your  petitioner 
— your  petitioner  not  comprehending  the  object  or  purport  of  said 
release." 

The  prayer  was  for  a  citation  to  the  guardian,  to  file  an  account 
of  his  guardianship. 
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A  citation  was  awarded  as  asked  for. 

The  guardian  answered : — 

"  That  he  was  appointed  guardian  of  the  person  and  estate  of 
the  petitioner,  by  the  court,  February  19th  1862.  That  no  estate 
of  the  petitioner  has  passed  into  his  hands,  or  ought  to  have  come 
into  his  hands,  nor  is  he  under  any  liability  to  the  petitioner  on 
any  account,  either  by  receipt  of  estate  or  negligence  in  not  receiv- 
ing estate  belonging  to  her,  or  otherwise,  howsoever.  That  after 
she  became  of  age  she  executed  the  release,  with  fiill  knowledge  of 
the  £stcts  of  this  respondent's  relation  to  her  estate,  and  it  is  not 
true  that  he  ever  made  any  misrepresentations  to  her,  or  that  she 
did  not  comprehend  the  object  and  purpose  of  said  release,  and  the 
same  was  read  to  her  and  she  fully  understood  it  and  acquiesced 
in  it.  That  thereafter,  upon  her  application  through  her  counsel 
and  attorney  of  this  court,  the  respondent  and  his  sureties  as 
guardian,  were  discharged  from  said  guardianship  and  liability,  by 
this  court. 

The  discharge  of  the  guardian  and  his  sureties  by  the  Orphans' 
Court  was  on  the  22d  of  December  1866. 

The  release  was  dated  November  21st  1866;  it  recited  the 
respondent's  appointment  as  guardian,  and  proceeded:  ''And 
whereas  the  said  William  Grant,  since  his  appointment  as  guardian, 
has  counselled,  assisted  and  advised  in  the  partition  and  division 
of  the  real  estate  of  the  said  Isaac  Gould,  deceased,  representing 
the  interest  of  his  ward  therein,  but  has  not  received  any  of  the 
rents,  issues  and  profits  thereof,  nor  any  moneys,  interest,  pro- 
ceeds or  profits  whatever,  belonging  to  or  arising  from  the  personal 
or  real  estate  of  the  said  Caroline  Gould,  biit  on  the  contrary 
thereof,  has  paid  out,  laid  out,  expended  and  advanced,  divers  sums 
of  money  for  the  benefit  of  the  said  Caroline  and  to  her  use. 
And,  whereas,  the  said  Caroline  is  now  of  full  age,  and  a  final  set- 
tlement has  this  day  been  made  between  the  said  Caroline  Gould 
and  the  said  William  Grant,  touching  all  matters  and  accounts 
between  them :  Now,  know  all  men  by  these]  presents,  that  I,  the 
the  said  Caroline  Gould,  in  consideration  of  the  premises,  *  *  * 
do  remise,  and  for  ever  discharge  and  quit  claim,  the  said  William 
Grant,  of  and  from  and  all  manner  of  actions,  suits,  &c.,  *  *  * 
concerning  the  management  or  disposition  of  the  real  or  personal 
estate  to  which  I  was  entitled  as  one  of  the  children,  next  of  kin, 
and  heirs-at-law  of  my  said  father,  Isaac  Gould,  deceased,  whether 
situate  in  the  state  of  New  Jersey  or  Pennsylvania,  or  elsewhere, 
or  for,  or  by  reason  of  any  matter,  cause  or  thing  whatsoever,  re- 
lating thereto,  or  to  the  duties  or  trust  imposed  upon,  or  reposed 
in  the  said  William  Grant,  as  my  guardian,  as  aforesaid." 

On  the  20th  of  June  1868,  the  ward  presented  a  second  petition, 
reciting  the  former  petition  and  answer.  She  averred  "  that  the 
said  release  was  obtained  by  misrepresentation  and  fraud,  and  that 


Digitized  by  VjOOQIC 


68  SUPREME  COURT  IPhiladelphia 

[Marr's  Appeal.] 

she  never  did  authorize  or  direct  any  attorney  of  this  court  to 
apply  for  or  consent  to  the  discharge  of  the  said  respondent  or  his 
sureties,  and  that  any  such  application  was  made  without  her  know- 
ledge and  consent  and  against  her  will.  Your  petitioner  there- 
fore prays  that  the  said  alleged  release  may  be  declared  null  and 
void,  and  that  the  said  decree  of  discharge,  if  such  there  be,  shall 
be  vacated  and  rescinded,  and  that  the  said  William  Grant  may 
be  ordered  and  directed  to  file,  exhibit  and  settle  an  account  of 
his  trust  aforesaid  according  to  law." 

The  respondent  answered  this  petition,  averring  ^^  that  it  is  not 
true  that  the  release  mentioned  in  his  answer  to  the  petition  of 
Caroline  Gould  first  filed  against  him  was  obtained  by  misrepre- 
sentation or  fraud,  or  that  she  never  authorized  or  directed  an  ap- 
plication for  or  consent  to  his  discharge  of  the  sureties,  or  that 
said  application  was  made  either  without  her  knowledge  or  consent 
or  against  her  will,  but  on  the  contrary  the  said  release  was  made 
by  her  freely,  without  any  misrepresentation  or  fraud,  and  with 
full  knowledge  of  all  the  facts,  and  she  did  voluntarily,  of  her  own 
free  will,  consent  to  said  application  for  his  discharge  in  writing 
upon  the  petition  therefor,  with  full  knowledge  of  its  purpose  and 
object.*' 

An  examiner  was  appointed,  who  took  a  large  amount  of  testi- 
mony, which  was  reported  to  the  Orphans'  Court. 

The  facts  are  fully  stated  in  the  opinion  of  Mr.  Justice  Mercur, 
and,  with  the  foregoing  documents,  will  sufficiently  present  the  case. 

On  the  30th  of  November  1872  the  Orphans'  Court  dismissed 
the  petition  with  costs. 

The  petitioner  (now  Mrs.  Marr)  appealed  to  the  Supreme  Court, 
and  assigned  for  error,  the  decree  dismissing  her  petitions. 

D,  W.  Sellers,  for  appellant. — The  law  will  not  support  a  ward's 
release  to  a  guardian  made  in  so  short  a  time  after  she  comes  of 
age  :  Stanley's  Appeal,  8  Barr  433 ;  Lukens'  Appeal,  7  W.  &  S. 
48 ;  Say's  Ex'rs.  v.  Barnes,  4  S.  &  R.  114 ;  Will's  Appeal,  10 
Harris  382 ;  Kinter's  Appeal,  12  P.  F.  Smith  318 ;  Witman's  Ap- 
peal,  4  Casey  378. 

G.  L.  Crawford  and  B.  H.  Brewster,  for  appellee. — If  it  be 
apparent  that  nothing  would  be  due,  an  account  will  not  be  de- 
creed. The  real  estate  belonged  to  the  ward's  brothers  and  sisters 
as  tenants  in  common  with  herself,  and  they  had  the  right  to  work 
it,  being  responsible  to  her  for  the  proceeds ;  her  guardian  could 
not  stop  them :  Billiard  on  Inj.  372,  pi.  31 ;  Twort  v.  Twort,  16 
Vesey  128 ;  Filbert  v.  HofiF,  6  Wright  97.  The  petitions  here  are 
to  vacate  a  final  decree,  and  they  should  state  specific  error: 
Kachlein's  Appeal,  5  Barr  95 ;  Yeager's  Appeal,  10  Casey  178 ; 
Russell's  Appeal,  Id.  258. 
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Mr.  Justice  Mercur  delivered  the  opinion  of  the  court,  January 
17th  1876. 

This  was  an  application  by  the  appellant  to  have  a  decree  of 
the  Orphans'  Court  vacated,  which  had  discharged  the  appellee 
as  her  guardian.  The  object  was  to  have  the  decree  removed  so 
as  to  compel  him  to  file  and  settle  the  account  of  his  guardianship. 

On  the  day  after  the  appellant  became  of  full  age,  she  had 
made  a  final  settlement  with  the  appellee.  She  had  then  duly 
executed,  under  seal,  acknowledged  and  delivered  to  him,  a  full 
release  as  her  guardian,  both  in  New  Jersey  and  in  Pennsylvania. 
About  a  month  after  its  execution,  on  the  presentation  of  a  peti- 
tion duly  signed  and  acknowledged  by  both  the  appellant  and  the 
appellee,  he  was  discharged  by  a  decree  of  the  Orphans'  Court 
here.  More  than  nine  months  thereafter  she  presented  her  first 
petition,  asking  for  an  order  on  him  to  file  and  settle  his  final  account. 
After  nearly  the  same  interval  of  time,  she  presented  a  second 
petition,  in  which  she  further  asked  that  the  release  which  she  had 
given  him  be  declared  null  and  void,  and  that  the  decree  be  va- 
cated. In  neither  of  the  petitions  was  any  distinct  act  of  fraud 
specifically  and  particularly  averred. 

Where  an  account  is  sought  on  the  ground  of  fraud,  it  is  not 
sufficient  to  make  such  a  charge  in  general  terms,  but  it  should  be 
pointed,  and  state  particular  acts  of  fraud :  Bright.  Eq.  Juris.,  §  57. 
The  attempt  here  was  to  have  set  aside  and  vacated,  on  a  general 
allegation  of  fraud,  a  final  decree  of  a  court  of  record.  It  was  a 
decree  made  by  a  court,  in  regard  to  its  own  records,  at  a  time 
when  all  the  parties  were  before  it.  Its  jurisdiction  of  the  sub- 
ject-matter and  of  the  persons  was  undoubted.  She  was  under 
no  legal  disability  when  it  was  made.  It  was  then  an  application 
to  the.  equitable  power  of  the  court  to  cause  it  to  set  aside  one  of 
its  own  decrees. 

The  application  ought  not  to  have  been  entertained,  without  some 
distinct  and  specific  act  of  fraud  having  been  averred  in  procuring 
the  decree,  and  without  the  additional  averment  of  some  specific 
error  and  wrong  that  had  been  committed,  which  could  not  other- 
wise be  corrected.  Fraud  without  damage  is  no  ground  for  relief 
at  law  or  in  equity :  Bispham's  Eq.,  §  217 ;  Clarke  v.  White,  12 
Peters  178.  That  a  decree  obtained  by  fraud,  and  resulting  in 
Jnijury,  may  be  impeached,  is  undoubted.  It  may  be  done  by  original 
bill,  without  the  leave  of  the  court :  1  P.  Wms.  736 ;  2  Id.  73  ;  3 
Id.  111.  But  the  bill  must  set  out  the  circumstances  of  the  fraud. 
The  fraud  used  in  obtaining  the  decree  is  the  principal  point  in 
issue,  and  must  be  established  by  proof  before  the  propriety  of  the 
decree  can  be  investigated:  Johnson's  Appeal,  9  Barr  416.  It 
follows  then  that  the  court  would  have  committed  no  .error  if  it 
had  refused  to  entertain  the  application.     Having  decided  other- 
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wise,  the  obligation  rested  on  the  appellant  to  establish  bj  proof^ 
facts  sufficient  to  show  fraud  in  obtaining  the  decree. 

In  looking  through  the  voluminous  testimony  taken  by  the  ex- 
aminer, we  discover  no  such  evidence.  The  appellant  appears  to 
have  been  an  intelligent  woman,  of  good  business  capacity.  She 
was  fully  conscious  that  about  a  month  before  she  united  in  asking 
for  this  decree,  she  had  made  a  full  and  final  settlement  with  the 
appellee,  ''  touching  all  matters  and  accounts  between  them."  She 
knew  that  on  that  settlement  she  had  admitted,  averred  and  de- 
clared in  the  release,  which  she  had  then  executed,  that  *^  the  ap- 
pellee had  not  received  any  of  the  rents,  issues  or  profits  of  her 
lands,  nor  any  moneys,  interest,  proceeds  or  profits  whatever  be- 
longing to,  or  arising  from  her  personal  or  real  estate ;  but  on 
the  contrary  he  had  paid  out,  expended  and  advanced,  divers 
sums  of  money  for  her  use  and  benefit."  She  knew  his  functions 
as  her  guardian  had  ceased.  She  therefore  recognised  his  right 
to  be  discharged. 

No  witness  contradicts  any  fact  averred  in  the  release.  She 
does  not  now  allege  any  of  them  to  be  untrue.  They  are  conceded 
to  be  true.  Being  true,  they  established  sufficient  grounds  for  the 
discharge  of  the  appellee.  No  fraud  was  then  practised  on  the 
court  in  obtaining  the  decree. 

The  appellant,  however,  claims  that  the  appellee  had  neglected 
and  omitted  to  look  after  her  interest  in  some  timber  lands  and 
lumber  in  this  state.  The  facts  on  which  that  claim  rests  are  briefly 
these.  Isaac  Oould,  the  father  of  the  appellant,  died  intestate  at 
his  residence  in  Trenton,  New  Jersey.  He  left  a  widow  and  four 
children.  Three  of  the  children  were  of  full  age.  The  appellant 
was  nearly  three  years  under  that  age.  The  appellee  also  resided 
at  Trenton.  He  was  first  appointed  guardian  for  the  appellant  in 
New  Jersey,  and  soon  thereafter  by  the  Orphans*  Court  of  Phila- 
delphia. Gould  died  seised  of  real  estate  in  New  Jersey,  and  of 
valuable  timber  lands  in  this  state ;  more  than  a  year  before  the 
appellant  became  of  full  age,  she  made  an  agreement  with  the 
other  heirs  for  a  partition  of  the  lands.  The  appellee  refused  to 
participate  in  the  agreement,  and  she  executed  the  writing  in  her 
own  name.  Sometime  after  the  execution  of  this  agreement  she 
and  one  of  her  sisters,  Mrs.  Westcott,  made  an  arrangement  with 
Mr.  Westcott  for  the  manufacture  of  lumber  on  some  of  the  timber 
lands  in  this  state,  which,  under  the  agreement  of  partition,  were 
taken  by  the  two  sisters.  The  appellant  now  complains  that  West- 
cott did  not  fully  account  to  her  and  pay  over  the  proceeds  of  her 
share  of  the  lumber  manufactured,  and  that  the  appellee  is  liable 
to  her  therefor. 

She  was  nearly  of  full  age  when  these  transactions  occurred. 
About  the  same  time  she  entered  into  a  contract  with  Westcott  to 
sell  him  the  undivided  half  of  the  mansion  property  at  Trenton, 
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which  she  took  in  the  partition.  After  arriving  at  majority  she 
ratified  it  by  deed,  and  confirmed  the  partition  made  with  all  the 
members  of  the  family.  She  also  settled  and  adjusted  with  West- 
cott  a  claim  he  had  against  her  for  board,  and  for  money  advanced. 
Precisely  to  what  extent  this  may  have  affected  their  lumber 
transactions,  or  how  far  she  thereby  ratified  and  assumed  the  con- 
tract with  Westcott,  in  her  own  right,  the  evidence  fails  to  disclose. 
This  lumber  transaction  was  the  act  of  the  appellant  and  not 
that  of  the  appellee. 

At  the  time  she  executed  the  release,  her  knowledge  relating 
thereto  was  vastly  superior  to  his.  While  in  the  possession  of 
this  information  she  made  the  settlement,  executed  the  release, 
and  petitioned  for  the  decree  of  his  discharge.  Under  all  these 
circumstances  it  would  now  be  most  inequitable  to  hold  him  liable 
for  any  sum  that  may  be  due  to  her  from  Westcott.  Her  applica- 
tion may  be  considered  in  the  nature  of  a  bill  of  review,  which 
is  never  sustained  on  strict  law  and  against  equity :  Stevenson's 
Executor's  Appeal,  8  Casey  318 ;  Yeager's  Appeal,  10  Id.  173. 

The  view  we  have  taken  does  not  conflict  with  Lukens*  Appeal, 
7  W.  &  S.  48 ;  Stanley's  Appeal,  8  Barr  433,  and  kindred  cases. 
It  is  not  now  to  be  questioned  that  a  guardian  may,  within  a  rea- 
sonable time,  be  required  to  file  and  settle  his  account  in  the  Or- 
phans' Court,  although  he  may  have  made  a  settlement  with  his 
ward  on  his  arriving  at  full  age. 

The  11th  section  of  the  Act  of  29th  March  1832,  Purd.  Dig. 
413,  pi.  44,  has  been  urged  as  prohibiting  the  Orphans'  Court  in 
all  cases  from  discharging  a  guardian  until  he  shall  have  first  filed 
and  settled  his  account  in  said  court.  A  careful  consideration  of 
that  section  leads  us  to  a  different  conclusion,  and  one  which  ac- 
cords with  the  practice  in  many  parts  of  the  state.  The  whole 
of  that  section  which  precedes  the  proviso  declares,  "  the  Orphans' 
Court  shall  have  power,  upon  the  petition  of  any  such  guardian,  to 
discharge  him  from  the  duties  of  his  appointment."  It  professes 
to  extend  to  those  cases  only  in  which  the  discharge  is  granted  on 
the  petition  of  the  guardian  alone.  The  proviso  then  declares 
what  action  9hall  precede  the  discharge  thus  asked  for  by  the 
guardian.  It  does  not  enlarge  the  application  of  the  enacting 
part  of  the  section  to  cases  not  included  within  it ;  but  restrains 
and  qualifies  its  operation.  A  proviso  is  something  engrafted 
upon  a  preceding  enactment :  9  B.  &  C.  835 ;  Dwarr.  on  Stat- 
utes 514.  Then,  without  that  enacting  clause  the  proviso  has  no 
support.  It  is  not  self-sustaining.  The  basis  of  its  power  and 
the  source  of  its  strength  is  that  original  root.  It  extends  to  the 
class  of  cases  only  which  are  covered  by  that  enactment.  The 
more  prominent  thought  expressed  in  this  section  is  to  provide 
for  the  discharge  of  a  guardian  before  the  ward  shall  have 
become  of  full  age.     The  first  proviso,  inter  alia,  directs  the  sur- 


Digitized  by  VjOOQIC 


72  SUPREME  COURT  IPhiladelphia 

[Marr's  Appeal.] 
render  of  the  estate  to  a  subsequent  guardian  of  such  ward,  or  to 
such  other  person  as  the  court  shall  appoint  to  receive  it.  The 
second  proviso  declares  '*  it  shall  be  the  duty  of  the  court  to  ap- 
point some  suitable  person  to  appear  and  act  for  the  ward  in  respect 
to  the  settlement  of  such  account."  It  manifestly  is  not  the  design 
of  the  act  to  make  it  obligatory  on  the  court  '^  to  appoint  some 
person  to  receive  the  estate**  after  the  ward  has  passed  his  minority, 
whether  one  month  or  ten  years,  nor  to  act  for  him,  when  he  is 
competent  to  protect  himself.  But  conceding  that  the  spirit  of  the 
act  also  requires  that  the  account  of  a  guardian  sh|ill  in  all  cases 
be  filed  and  settled  in  the  Orphans*  Court,  before  he  shall  be  dis- 
charged under  that  section,  it  still  limits  the  operation  of  the  en- 
acting clause  to  those  cases  wherein  the  discharge  is  asked  for 
"  upon  his  own  petition.**  The  act  is  wholly  silent  in  regard  to 
granting  the  discharge  of  a  guardian,  on  the  concurring  petition 
and  request  of  a  late  ward,  after  he  or  she  shall  have  arrived  at 
full  age.  After  the  ward  has  arrived  at  full  age,  and  being  9td 
jurtSy  she  may  undoubtedly  waive  her  legal  rights,  and  join  with 
her  former  guardian,  in  asking  for  his  discharge.  When  she  does 
so  unite  in  the  request,  the  power  of  the  court  to  ^rB.nt  it  is  clear. 
To  deny  this,  is  to  impose  upon  her  a  guardianship  beyond  her 
minority,  and  make  it  of  uncertain  duration.  We  concede  that 
in  such  cases  the  court  should  act  with  due  caution,  and  be  satisfied 
that  no  fraud  was  being  perpetrated,  in  obtaining  the  decree  of 
discharge.  In  this  case  the  court  did  so  act  and  was  satisfied. 
They  are  still  satisfied  that  no  fraud  was  practised  on  them  in  pro- 
curing the  decree,  and  have  refused  to  vacate  it.  In  the  face  of 
this  action  there  is  no  warrant  for  saying  that  any  fraud  was  prac- 
tised on  the  court.  It  is  sustained  by  no  proof.  The  record  sub- 
stantially denies  it. 

We  hold  that  when  to  a  settlement  made,  and  release  duly  exe- 
cuted by  the  ward,  after  she  arrived  at  full  age,  is  superadded,  on 
her  concurring  petition,  a  decree  of  the  court  regularly  obtained, 
discharging  the  guardian  and  his  sureties,  that  decree  cannot  be 
vacated  without  proof  of  some  specific  act  of  fraud  in  obtaining  it, 
and  of  some  injury  occasioned  thereby. 

The  learned  judge  was  therefore  entirely  correct  in  dismissing 
the  petitions. 

Appeal  dismissed,  and  proceedings  affirmed  with  costs,  to  be  paid 
by  the  appellant. 

Chief  Justice  AoNEW  and  Justices  Sharswood  and  Paxson 
dissented. 
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Stanfield  et  al.  verms  Phillips. 

1.  The  declaration  in  an  action  for  malicious  arrest  was  general ;  under  it 
only  such  general  damages  as  the  law  presumes  would  follow  from  the  arrest 
could  be  recovered. 

2.  To  reooyer  special  damages  the  declaration  should  set  out  with  particu- 
larity the  causes  which  nroduced  them. 

3.  Evidence  of  special  damages  can  be  given  only  where  they  have  been 
properly  averred  in  the  declaration. 

4.  In  an  action  for  malicious  arrest,  under  the  Act  of  July  12th  1842,  of 
the  plaintiff,  who  was  a  merchant,  the  court  allowed  a  witness  to  be  asked, 
*'  in  what  manner  the  plaintiff  was  injured  in  credit  and  circumstances  and 
to  what  extent.''    HM  to  be  error. 

February  23d  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Certificate  from  Nisi  Prius :  No.  223,  to  January  Term  1873. 

This  was  an  action  on  the  case,  commenced  January  21st  1871, 
by  James  R.  Phillips  against  Mark  M.  Stanfield,  Philip  H.  Went- 
worth,  Lyman  B.  Jewell,  James  S.  Leavitt  and  John  L.  Melcher, 
trading  as  Stanfield,  Wentworth  &  Go. 

The  action  was  for  damages  for  the  malicious  arrest  of  the  plain- 
tiff by  the  defendants.  The  plaintiff,  in  1870,  was  in  partnership 
in  Philadelphia  with  his  brother,  Fleming  S.  Phillips,  under  the 
firm  of  J.  R.  &  F.  S.  Phillips.  Thej  had  had  dealings  to  a  lar^e 
amount  with  the  defendants,  who  were  merchants  in  New  York. 
The  Phillips'  being  considerably  indebted  to  the  defendants,  about 
the  17th  of  November  1870,  the  defendants  wrote  to  them  request- 
ing a  settlement ;  the  Phillips*  and  defendants,  after  two  or  more 
interviews,  having  failed  to  come  to  an  arrangement  satisfactory  to 
the  defendants,  one  of  their  firm  came  to  Philadelphia,  and  on  the 
17th  of  January  1871,  had  both  of  the  brothers  arrested  by  a  war- 
rant of  arrest,  under  the  Act  of  1842,  for  fraudulently  removing 
their  property,  and  with  having  procured  goods  from  the  defend- 
ants with  intent  not  to  pay  for  them,  but  to  convert  them  to  their 
own  use,  &c.  On  a  hearing  before  Mr.  Justice  Sharswood,  they 
were  both  discharged. 

The  declaration  was : 

That,  whereas,  the  said  defendants,  on  the  17th  day  of  January 
1871,  at,  &c.,  not  havins  any  reasonable  cause  whatsoever  against 
the  said  plaintiff  for  which  they  caused  him  to  be  arrested,  as 
hereinafter  mentioned,  but  contriving  and  intending  to  injure  the 
said  plaintiff,  falsely  and  maliciously  caused  to  be  issued  and  prose- 
cuted out  of  the  said  court  by  the  Honorable  George  Sharswood, 
one  of  the  justices  thereof,  against  the  said  plaintiff,  a  certain  war- 
rant of  arrest,  &c.,  *  *  *  to  arrest  the  said  plaintiff  upon 
the  complaint  of  the  said  defendants,  that  the  plaintiff,  with  one 
Fleming  S.  Phillips,  were  then  and  there  about  to  remove  their 
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property  oat  of  the  jurisdiction  of  the  said  court,  with  intent  to 
defraud  their  creditors,  and  that  they  then  and  there  had  property 
which  they  fraudulently  concealed,  and  that  they  had  assigned, 
removed,  and  disposed  of,  and  then  and  there  were  about  to  dis- 
pose of  some  of  their  property,  with  intent  to  defraud  their  cred- 
itors, and  that  they  had  fraudulently  contracted  the  debt  for  which 
the  said  suit  was  brought,  and  the  said  defendants  *  *  *  caused 
the  said  warrant  of  arrest  to  be  delivered  to  the  sheriff,  to  be  exe- 
cuted according  to  law,  and  the  said  defendants  *  *  *  caused  the 
said  plaintiff  to  be  arrested  under  and  by  virtue  of  the  said  warrant 
of  arrest,  and  to  be  detained  and  imprisoned  thereon  *  *  *  until 
the  17th  day  of  January,  in  the  year  aforesaid,  when  the  said 
plaintiff,  to  obtain  his  liberation,  procured  a  certain  person  to 
become  bound  by  bond  for  the  appearance  of  the  said  plaintiff 
before  the  said  Honorable  George  Sharswood,  justice  as  aforesaid, 
according  to  the  exigency  of  the  said  warrant  of  arrest,  for  a  hear- 
ing upon  the  charges  and  allegations  aforesaid.  And  the  said 
plaintiff  avers  that  such  proceedings  were  thereupon  had  before 
the  said  justice,  that  on  the  21st  day  of  January,  in  the  year  afore- 
said, it  was  considered  by  the  said  justice,  upon  the  hearing  of  the 
said  complaint  and  allegations  of  the  said  defendants,  that  the  same 
were  not  in  anywise  substantiated,  and  that  the  said  plaintiff  should 
be  then  discharged  and  go  without  day,  and  by  means  of  the  prem- 
ises the  whole  proceedings  are  wholly  ended  and  determined.  By 
means  of  which  said  several  premises,  he,  the  said  plaintiff,  during 
his  said  imprisonment,  suffered  great  pain  and  anxiety  of  body  and 
mind,  and  was  prevented  from  transacting  his  necessary  affairs 
and  business  by  him  during  that  time  to  be  performed,  and  thereby 
also  the  said  plaintiff  necessarily  incurred  divers  costs  and  expenses, 
to  wit,  to  the  amount  of  $500,  in  and  about  the  obtaining  of  his 
release  from  the  said  arrest  and  imprisonment,  and  in  and  about 
the  defending  himself  against  the  said  warrant  of  arrest,  and  in  and 
about  the  other  premises  and  by  means  of  the  premises  the  said 
plaintiff  was  and  is  injured  in  his  credit  and  circumstances  and 
otherwise  greatly  damnified,  &c. 

The  case  was  tried  at  Nisi  Prius,  March  18th  1873,  before  Mr. 
Justice  Williams. 

The  plaintiff  gave  in  evidence  the  affidavit  of  one  of  the  defend- 
ants on  which  the  warrant  of  arrest  was  issued  ;  also,  his  arrest  by 
the  sheriff's  officer,  by  virtue  of  the  warrant  and  bringing  him 
before  Judge  Sharswood,  on  the  17th  of  January  1871 ;  his  giving 
bail  for  his  appearance  for  a  hearing  on  the  21st  of  the  same  month, 
and  his  discbarge  at  that  time  by  the  judge. 

F.  S.  Phillips,  for  plaintiff,  testified  as  to  the  dealings  of  his  firm 
and  denied  the  allegations  in  the  affidavit  for  the  warrant  of  arrest. 

The  plaintiff  proposed  to  show  in  what  manner  he  was  injured 
in  credit  and  circumstances  and  to  what  extent. 
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This  was  objected  to,  *'  because  no  special  damage  is  averred  in 
the  declaration,  because  the  evidence  should  be  confined  to  specific 
acts  of  damage,  and  because  the  matters  were  not  elements  of 
damage  to  be  recovered  in  this  action." 

The  ofier  was  admitted  and  a  bill  of  exceptions  sealed. . 

The  witness  testified  : — 

^^  First,  defendant  prevented  carrying  out  amount  for  examina- 
tion. That  arrangement  was  not  carried  into  effect.  We  paid  all 
the  money  we  had  to  our  creditors — which  deprived  us  of  means 
to  carry.  Made  ill  by  it.  Cause  of  preventing  other  creditors 
firom  acceding  to  other  propositions.  Our  hands  were  completely 
tied.  Not  able  to  conduct  our  business  on  account.  Caused  us 
to  suspend  business.  This  was  commencement  of  it, — all  our 
trouble, — ^primary  cause  of  it.  Had  to  pay  our  legal  fees  ;  com- 
pared to  our  other  troubles  that  very  light, — about  $1000  for 
both." 

Witness  testified  also  that  his  firm  did  not  give  notes ;  that  they 
did  not  care  to  give  notes  to  any  one  ;  that  they  did  not  buy  for 
notes  and  then  refuse  to  give  them ;  they  had  not  refused  giving 
notes  when  they  contracted  to  give  them. 

The  plaintiff  testified  that  he  had  bought  the  goods  on  four 
months  ;  they  did  not  at  any  time  contract  to  give  their  notes  to 
defendants.  Also,  that  a  memorandum  '^  Four  months  notes,"  which 
was  on  all  the  bills  was  not  construed  by  him  to  mean  that  those 
were  the  terms ;  in  some  cases  the  terms  were  notes  on  discount. 

The  plaintiff  gave  other  evidence  for  the  purpose  of  showing 
malice  and  want  of  probable  cause  in  his  arrest. 

The  defendants  gave  evidence  in  answer  to  the  plaintiff*s  case. 
Amongst  other  things,  they  offered  in  evidence  a  letter  from  the 
plaintiff's  firm,  dated  October  7th  1870,  to  E.  0.  Tufts  &  Co.,  as 
tending  to  prove  that  by  the  terms  of  purchase  from  defendants, 
the  plaintiflTs  firm  were  bound  to  give  notes  in  settlement  of  their 
accounts  at  the  expiration  of  sixty  days,  in  case  they  did  not  exer- 
cise the  option  of  discounting  the  bill ;  and  also  as  tending  to 
contradict  the  plaintiff  and  his  brother  on  this  point.  [The  letter 
was  not  set  out  in  the  paper-book.] 

The  court  rejected  the  offer  and  sealed  a  bill  of  exceptions. 

In  the  course  of  the  trial  a  number  of  rulings  on  offers  of  evi- 
dence were  made,  for  which  bills  of  exceptions  were  sealed  for  the 
defendant. 

The  defendants  submitted  a  number  of  points. 

The  grounds  of  the  decision  of  the  Supreme  Court  do  not  re- 
quire any  further  statement  of  the  case. 

The  verdict  was  for  the  plaintiff  for  $15,000. 

A  motion  was  made  for  a  new  trial,  which  was  overruled  upon 
the  plaintiffs  agreeing  to  remit  $5000  of  the  verdict. 
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The  defendants  had  the  case  certified  to  the  court  in  banc  and 
assigned  twenty  errors. 

The  1st  and  2d  errors  were  the  admission  of  evidence  to  show 
in  what  manner  the  plaintiff  was  injured  in  credit  and  circum- 
stances, and  to  what  extent. 

5.  In  overruling  the  defendants*  offer  of  the  letter  of  E.  0. 
Tufts  &  Co. 

S.  Dickson  and  J.  0.  Bullitt  (with  whom  was  L.  0.  Camdy\ 
for  plaintiffs  in  error. — As  to  the  Ist  and  2d  assignments:  No 
such  special  damages  as  were  given  in  evidence  were  laid  in  the 
declaration  :  Hart  v,  Evans,  8  Barr  18 ;  Good  v.  Mylin,  Id.  51 ; 
Bryce  v.  Bailiff,  1  Campbell  58.  The  damages  must  be  the  natural 
and  necessarv  result  of  the  injury :  McKnight  v.  Ratcliff,  8 
Wright  156 ;'  Pittsburg  Coal  Co.  v.  Foster,  9  P.  F.  Smith  365 ; 
1  Chitty's  Pleadings  896;  Kelly  v.  Partington,  5  B.  &  Ad.  645. 

(7.  Gibbons  and  Wm.  L.  Eirst,  for  defendant  in  error,  as  to 
the  1st  and  2d  assignments,  cited :  Hood  v.  Palm,  8  Barr  237 ; 
Swan  V.  Saddlemire,  8  Wend.  676  ;  Laing  v.  Colder,  8  Barr  479  ; 
Hart  V.  Evans,  8  Barr  13. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  March 
15th  1875. 

The  declaration,  in  this  case,  was  general,  and  therefore  only 
such  general  damages  as  the  law  would  presume  to  flow  from  the 
illegal  arrest  complained  of  could  be  recovered  under  it :  1  Chitty's 
PI.  395.  If  the  plaintiff  desired  to  recover  special  damages  he 
should  have  set  forth  the  cause  which  produced  them  with  par- 
ticularity, in  order  that  the  defendants  might  know  with  certainty 
what  they  had  to  meet.  This  rule  imposes  no  hardship  upon  the 
plaintiff,  and  the  enforcement  of  it  is  but  a  matter  of  justice  to 
defendant. 

The  above  stated  rule,  of  course,  governs  the  evidence  which 
should  be  admitted  in  such  cases.  Evidence  of  special  damage 
may  only  be  given  where  the  way  has  been  prepared  for  it  by 
proper  averments  in  the  narr. 

It  is  evident,  therefore,  that  the  learned  judge,  who  tried  this 
cause  at  Nisi  Prius  fell  into  error  in  admitting  the  testimony  which 
followed  the  plaintiff's  offer  to  show,  *'  in  what  manner  the  plain- 
tiff was  injured  in  credit  and  circumstances,  and  to  what  extent  ?*' 
The  offer  itself  indicates  its  special  character,  and  the  defendants 
object  to  it  on  that  ground.  If,  however,  there  was  any  doubt  on 
that  subject,  it  was  fully  and  completely  dissipated  by  what  fol- 
lowed. Proof  was  made  by  Fleming  S.  Phillips,  on  the  part  of 
the  plaintiff,  that  the  consummation  of  an  arrangement,  which 
they,  that  is,  the  copartnership  composed  of  the  witness  and  the 
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plaintiff,  under  the  name  of  J.  R.  k  F.  S.  Phillips,  had  with  their 
creditors  for  an  extension  of  time  on  their  claims,  failed  by  reason 
of  the  illegal  action  of  the  defendants  in  the  prosecution  and 
arrest  of  the  plaintiff ;  that  they  were  thereby  obliged  to  pay  out 
all  their  moneys  upon  their  debts,  and  were  thus  deprived  of  means 
with  which  to  carry  on  business ;  that  this  action  on  the  part  of 
the  defendants,  caused  the  plaintiff's  illness,  and  prevented  their 
creditors  from  acceding  to  their  propositions ;  that  it  embarrassed 
them  in  the  conduct  of  their  business,  and  led  to  their  suspension. 

Now,  if  it  be  the  law,  as  stated  by  Chitty,  in  his  work  on  Plead- 
ing, vol.  1,  pp.  396-7,  that  the  plaintiff,  in  an  action  for  false 
imprisonment,  may  not,  unless  the  fact  be  specially  stated  in  his 
narr.f  give  evidence  that  his  health  was  injured  thereby,  how  can 
the  testimony  as  above  set  forth  be  admissible  under  the  pleadings 
in  this  case  ?  We  see,  from  the  ajbove  stated  rule,  that  proof  of 
the  only  direct  personal  effect  stated  in  the  testimony,  i.  e.,  the 
plaintiff's  illness,  was  inadmissible,  much  more  the  remoter  conse- 
quences which  resulted  to  him  through  the  embarrassments  of  his 
firm.  These  are  not  consequences  which  the  law  presumes  to 
arise  from  an  arrest,  and  hence  they  should  have  been  excluded 
from  the  case. 

But,  it  is  argued,  that  the  offer  was  general,  and  if  improper 
evidence  was  received  under  it,  it  was  the  duty  of  the  defendants 
to  call  the  attention  of  the  court  thereto,  and  have  it  excluded. 
But  we  are  not  willing  to  admit,  as  we  have  before  intimated,  that 
his  offer  was  general.  Its  terms  indicated  what  followed.  The 
proposition  was  to  prove  in  what  manner^  that  is,  how,  in  what 
way,  or  by  what  means,  the  plaintiff  was  injured  in  his  credit  and 
circumstances.  But  the  law  presumes  that  the  manner  or  way  in 
which  the  plaintiff  was  injured,  was  by  the  malicious  arrest  and 
prosecution,  and  of  these  the  necessary  proofs  were  already  before 
the  court.  Then  clearly,  the  plaintiff,  by  his  offer  intended  either 
to  go  farther  than  this,  by  introducing  some  special  matter,  or  to 
re-introduce  evidence  which  had  just  been  received,  and  about 
which  there  had  been  no  dispute.  As  the  latter  presumption  is 
absurd,  nothing  remains  but  the  former.  Thus  the  special  char- 
acter of  the  offer  was  demonstrated  by  the  very  circumstances  under 
which  it  was  made,  and  it  should  therefore  have  been  excluded 
from  the  case. 

We  discover  no  other  error  in  the  record  or  rulings  which  needs 
correction,  except  that  the  letter  dated  October  7th  1870,  J.  R.  k 
F.  S.  Phillips  to  E.  0.  Tufts  &  Co.,  offered  by  the  defendants,  as 
tending  to  contradict  the  testimony  of  the  plaintiff  and  his  brother, 
should  have  been  admitted. 

The  judgment  is  reversed,  and  a  vemre  facioM  de  novo  awarded. 

Williams  and  Mbrour,  JJ.,  dissented. 
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1.  Mortgagor  sued  mortgagee  for  not  entering  satisfaction  on  a  mortgage 
which  mortgagor  alleged  had  been  paid  ;  afterwards  mortgaii^  issued  a  sci. 
fa.  on  the  mortgage,  and  also  entered  judgment  on  the  bona  accompanying 
it :  the  mortgagor  obtained  a  rule  to  open  the  judgment.  Pending  all  these 
proceedings  the  parties  made  an  agreement  that  the  suit  for  not  entering  sat- 
isfaction and  the  issue  on  opening  the  judgment  should  be  stayed,  '*  and  the 
issues  and  questions  arising  therein  be  settled  and  determined  bj  the  final 
Qt^'  in  the  sci.  fa.    There  was  a  verdict  for  the  mortgagor  in  the  sci. 


ortgagor 
fa.  The  mortgagee  in  the  action  against  him  for  not  entering  satisfaction 
pleaded  that  the  mortgagor  had  agreed  "  that  the  issue  and  questions  arising 
in  this  suit  should  be  settled  b^  the  final  judgment"  in  the  sci.  fa.  Hddl 
that  the  plea  was  bad,  either  as  in  abatement  or  in  bar,  or  as  a  plea  of  sub- 
mission and  award. 

2.  The  verdict  for  the  mortgagor  in  the  sci.  fa.  was  conclusive  that  the 
mortgage  had  been  paid,  and  therefore  the  mortgagee  was  in  default  in  not 
entering  satisfaction  on  the  mortgage. 

3.  The  agreement  was  not  a  bar  to  the  action  for  not  entering  satisfaction ; 
it  was  that  the  issues,  (fee.,  in  that  case  should  be  determined  according  to  the 
judgment  in  the  sci.  fa. 

February  26th  1875.  Before  Aqnew,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  July  Term 
1873,  No.  84. 

This  was  an  action  on  the  case,  brought  February  28th  1867, 
No.  860  to  March  1867  of  the  court  below,  by  Adam  S.  Haubert 
against  James  Haworth,  for  damages  for  refusing  to  enter  satisfac- 
tion on  a  mortgage  from  the  plaintiff  to  the  defendant — the  plain- 
tiff alleging  that  the  debt  secured  by  the  mortgage  had  been  paid. 

The  declaration  set  out  the  execution  and  delivery  of  a  mortgage 
dated  March  8th  1866,  to  secure  the  payment  of  a  bond  condi- 
tioned for  the  payment  of  $2000;  the  payment  on  the  11th  of 
October  1866,  of  the  amount  of  the  bond ;  the  request  of  plain- 
tiff to  the  defendant  to  enter  satisfaction,  the  tender  of  costs,  and 
refusal  by  defendant  to  enter  satisfaction,  notice  to  defendant,  &c. 

The  defendant  pleaded  non-assumpsit;  also,  that  the  plaintiffs 
and  not  paid  the  debt  of  $2000,  secured  by  the  mortgage,  but  that 
the  same  still  remained  unpaid  and  due. 

The  defendant  further  pleaded  an  agreement,  '^  that  the  issue 
and  questions  arising  in  this  suit,  should  be  settled  and  determined 
by  the  final  judgment  in  a  suit  then  depending  between  him  the 
said  plaintiff  and  the  said  defendant  in  this  court,  instituted  to 
March  Term  1870,  and  No.  770." 

The  case  was  tried  January  8d  1878,  before  Hare,  P.  J. 

The  plaintiff  gave  in  evidence  a  purchase-money  mortgage  from 
himself  to  one  Geisse ;  also,  the  mortgage  mentioned  in  the  decla- 
ration from  plaintiff  to  defendant ;  also,  scire  facias  on  defendant's 
mortgage,  to  March  Term  1867,  No.  770,  in  which  there  was  a 
verdict  for  the  defendant,  January  25th  1872 ;  also,  notice  No- 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  79 

[Baabert  t,  Haworth.] 

vember  6th  1866  of  plaintiff  to  defendant  to  enter  satisfaction,  with 
tender  of  costs,  &c.  Also,  record  of  entry  of  judgment  on  the 
bond  accompanying  the  mortgage  to  defendant  to  June  Term  1867, 
No.  403,  in  which  plaintiff  (Haubert)  obtained  a  stay  and  a  rule 
to  open  this  judgment ;  conveyance  by  plaintiff  of  the  land  bound 
by  the  mortgage  to  Peter  Haubert,  July  17th  1867. 
The  agreement  referred  to  in  the  special  plea  was  : — 

"  Adam  S.  Haubert  v.  James  Haworth.  D.  C.  March  Term  1867, 
No.  360. 

James  Haworth  v.  Adam  S.  Haubert.  D.  C.  March  Term  1867, 
No.  770. 
James  Haworth  v.  Adam  S.  Haubert.  D.  0.  September  Term 
1867,  D.  S.  B.,  No.  403. 

Agreed  that  all  further  proceedings  in  the  above  actions,  March 
Term  1867,  No.  360,  and  September  Term  1867,  D.  S.  B.,  No. 
403,  be  stayed,  and  the  issue  and  questions  arising  therein  be 
settled  and  determined  by  the  final  judgment  in  the  above-named 
action,  March  Term  1867,  No.  770,  in  which  defendant  'will 
waive  the  question  of  mortgage  not  due,  and  let  an  issue  be  made 
as  to  payment  of  mortgage  only.' 

O'Brien,  Att  y  for  James  Haworth. 
Lewis  0.  Cassidy,  for  Haubert. 

Philadelphia,  Oct.  30th  1867." 

There  was  evidence  by  plaintiff  of  actual  payment  of  the  mort- 
gage, and  of  expenses  incurred  by  him  in  relation  to  the  suits  upon 
it  and  evjdence  of  defendant  in  contradiction. 

The  defendant  asked  the  court  to  charge : 

1.  That  as  plaintiff  has  not  proved  that  defendant  had  received 
$2060  before  request  to  satisfy,  the  verdict  must  be  for  defendant. 

2.  That  plaintiff  can  recover  no  damages,  except  that  arising 
from  October  11th  1866  to  July  17th  1867,  the  time  he  parted 
with  his  title. 

3.  That  plaintiff  can  recover  only  for  the  expenses  other  than 
counsel  fees  incurred  by  him  in  defence  of  the  suit  on  the  mort- 
gage ;  and  as  no  evidence  has  been  given  of  any  such  expense,  the 
verdict  must  be  for  nominal  damages  only,  although  the  jury  be- 
lieve plaintiff  paid  the  mortgage  debt  before  the  request. 

4.  That  defendant  is  entitled  to  a  verdict  on  the  special  plea, 
filed  in  court  January  3d  1873. 

The  court  refused  the  1st,  2d  and  3d  points,  and  affirmed  the 
4th. 

The  jury  found  a  verdict  for  the  plaintiff  for  $1500,  and  for  the 
defendant  on  the  special  plea. 

Judgment  was  entered  for  the  defendant. 

The  plaintiff  removed  the  record  to  the  Supreme  Court  by  writ 
of  error,  and  assigned  for  error,  that  the  court  erred, 
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1.  In  directing  a  verdict  on  the  special  plea  and  entering  judg- 
ment on  the  verdict. 

2.  In  not  entering  judgment  on  the  verdict  for  the  plaintiff. 

P.  Archer^  Jr.  (with  whom  were  S.  Wakeling  and  L.  C.  Cad- 
sidy),  for  plaintiff  in  error. — The  special  plea  if  treated  as  a  plea 
in  abatement  was  out  of  time :  Good  Intent  Co.  v,  Hartzell,  10 
Harris  277 ;  Irvine  v.  Lumbermen's  Bank,  2  W.  &  S.  209.  The 
pendency  of  a  former  action  for  the  same  cause  is  pleadable  only 
in  abatement,  and  material  only  when  thus  pleaded:  Common- 
wealth V.  Cope,  9  Wright  164 ;  Findlay  v.  Keim,  12  P.  F.  Smith 
117.  The  plea  of  a  former  action  pending,  without  more,  was  an 
immaterial  issue,  and  no  judgment  on  the  verdict  on  that  plea  could 
be  entered  for  the  defendant ;  the  verdict  did  not  help  the  plea : 
Tams  V.  Lewis,  6  Wright  402.  A  plea  averring  that  the  former 
action  was  "  depending  and  undetermined  at  the  commencement 
of  the  present  suit,"  without  averring  that  it  was  still  pending  at 
the  time  of  plea  pleaded,  is  bad :  Toland  v.  Tichenor,  8  Rawle 
322 ;  Smith  t;.  Lathrop,  8  Wright  326.  The  plea  as  a  plea  in 
bar  does  not  allege  that  the  cause  of  action  was  the  same ;  that 
the  parties  ever  pleaded  to  issue ;  that  there  was  ever  a  trial  or 
judgment  thereon,  not  reversed,  satisfied  or  made  void ;  these  are 
all  essential  averments  to  make  good  the  plea  :  3  Chitty  on  Plead. 
929,  note  d.  956.  The  plea  averred  an  agreement  dated  in 
1867,  as  having  been  made  in  an  action  commenced  in  1870.  It 
was  a  question  to  be  tried  by  inspection  of  the  court  and  not  for 
the  jury  :  Rockwell  v.  Langley,  7  Harris  609;  1  Selwyn's  N.  P. 
617  and  in  notes ;  Finley  v.  Hanbest,  6  Casey  190 ;  Bitzer  v. 
Killinger,  10  Wright  44.  It  should  appear  of  record  that  the 
matter  had  been  decided  in  a  court  of  concurrent  jurisdiction  ;  that 
it  was  between  the  same  parties,  &c. :  Marsh  v.  Pier,  4  Rawle 
273 ;  Coleman's  Appeal,  12  P.  F.  Smith  272 ;  Swayne  t;.  Lyon, 
17  Id.  441 ;  Tams  v,  Lewis,  6  Wright  402.  As  a  plea  of  submis- 
sion of  the  claim  to  the  decision  of  the  sci.  fa.  on  the  mortgage  it 
is  bad,  because  there  was  no  averment  of  award  or  performance  : 
8  Chitty's  Plead.  928  ;  Horbach  t;.  Huey,  7  Watts  532.  The  plea 
should  have  averred  more  than  a  submission  to  abide  the  verdict 
on  the  mortgage :  Thompson  v.  Charnock,  8  T.  R.  139  ;  Mitchell 
V.  Harris,  2  Vesey  Jr.  129 ;  Elliott  v.  Heath,  13  N.  H.  131  ; 
Chapman  v.  Secomb,  86  Maine  102  ;, Smith  v.  Barse,  2  Hill  387 ; 
Nettleton  v.  Gridly,  21  Conn.  531 ;  Hayes  v.  Blanchard,  4  Vt. 
510 ;  Leonard  v.  House,  15  Geo.  473 ;  Scott  v.  Barnes,  7  Barr 
184  ;  Wells  v.  Lain,  15  Wend.  99 ;  Jones  t;.  Powell,  6  Dowl.  483  ; 
Gore  V.  Chadwick,  6  Dana  477.  To  affect  the  parties,  the  agree- 
ment should  appear  of  record :  Stokely  v.  Robinson,  10  Casey 
816;  Morse  on  Arbitration  and  Award  18;  Russell  on  Arb.  486. 
The  construction  of  the  agreement  was  for  the  court :  Miller  i;. 
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Fichthorn,  7  Casey  252  ;  and  is  reviewable  here  on  error :  Bank 
V.  Eyer,  10  P.  F.  Smith  440.  The  intent  of  the  parties  to  the 
prospective  submission  is  apparent,  and  is  not  to  be  enlarged  beyond 
the  plain  terms  used :  Lauman  v.  Young,  7  Casey  806 ;  Miller  v. 
Fichthom,^  7  Casey  265.  As  to  the  binding  operation  of  the 
contract,  it  having  been  made  by  counsel,  counsel  have  no  power 
to  compromise  their  clients*  claim,  without  their  clients'  sanction 
or  authority  :  Rowland  v.  Slate,  8  P.  F.  Smith  196 ;  Stokely 
V.  Robinson,  10  Casey  315;  Holker  v.  Parker,  7  Cranch  449; 
Swinfen  t;.  Swinfen,  5  Hurlst.  &  Norman  890.  As  to  the  amount 
of  the  verdict,  failure  to  enter  satisfaction  on  a  paid  mortgage 
subjects  the  mortgagee  to  the  payment  of  any  sum  not  exceeding 
the  mortgage-money :  Act  of  May  28th  1715,  sect.  10  ;  1  Smith's 
Laws  95 ;  1  Br.  Purd.  481,  pi.  116 ;  Henry  v.  Sims,  1  Whart. 
187 ;  Allen  v.  Conard,  1  P.  F.  Smith  487. 

2>.  W.  Sellers^  for  defendant  in  error. 

Mr.  Justice  Williams  delivered  the  opinion  of  the  court,  Octo- 
ber 18th  1875. 

This  was  an  action,  under  the  statute,  to  recover  damages  for 
the  defendant's  refusal  to  satisfy  a  mortgage  eiven  by  the  plaintiff. 
The  jury  found  a  verdict  in  favor  of  the  plaintiff  on  the  issues 
under  the  pleas  of  ^'  non-assumpsit,  and  that  the  mortgage  was  un- 
paid, and  was  still  due,  &c.,"  and  assessed  his  damages  at  $1500 ; 
they  found  for  the  defendant  in  the  issue  under  the  special 
plea  filed  at  the  trial,  averring  that  the  plaintiff,  on  October  30th 
1867,  agreed  in  writing  with  him,  that  the  issue  and  questions 
arising  in  this  suit  should  be  settled  and  determined  by  the  final 
judgment  in  a  suit  then  pending  between  the  said  plaintiff  and  the 
said  defendant,  instituted  to  March  *Term  1870,  and  numbered 
770.  The  court  entered  judgment  in  favor  of  the  defendant  on 
the  finding  of  the  jury  on  the  special  plea.  The  only  question 
presented  by  the  record  is,  was  the  judgment  rightly  entered  ? 
The  authorities  cited  in  the  able  argument  of  the  counsel  for  the 
plaintiff  in  error  clearly  show  that  the  special  plea  is  bad,  whether 
it  be  regarded  as  a  plea  in  abatement  or  a  plea  in  bar ;  and  that 
it  is  insufiicient  as  a  plea  of  submission  and  award.  It  is  not 
necessary  that  we  should  go  over  the  ground  so  fully  explored  by 
counsel ;  or  that  we  should  add  anything  by  way  of  argument  or 
illustration  in  support  of  either  of  these  positions.  The  authorities 
referred  to  conclusively  show  that  the  plea  is  bad  in  whatever 
aspect  it  may  be  regarded.  Let  us  then  come  to  the  agreement 
itself,  and  see  whether,  if  it  had  been  properly  pleaded,  in  connec- 
tion with  the  record  of  the  final  judgment  in  the  case  to  which  it 
refers,  it  would  have  constituted  a  valid  defence  to  the  plaintiff's 
action.     Treating  the  agreement,  then,  as  if  it  had  been  made  by 

28  P.  F.  Smith^6 
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the  parties  themselves,  or  by  their  express  authority,  is  it  a  bar  to 
the  plaintiffs  right  to  recover  ?  In  order  to  ascertain  its  true 
intent  and  meaning,  it  must  be  interpreted  with  reference  to  its 
subject-matter,  with  the  light  shed  upon  it  by  the  surrounding  cir- 
cumstances. What  then  is  the  subject-matter  of  the  agreement, 
and  under  what  circumstances  was  it  made?  Three  suits  were 
then  pending  between  the  parties,  all  of  which  are  set  out  in  the 
caption  of  the  agreement  and  numbered  as  of  the  term  to  which 
they  were  brought.  The  first  in  the  order  of  time  was  the  action 
brought  by  the  plaintiff  against  the  defendant  (No.  360,  March 
Term  1867),  to  recover  damages  for  his  refusal  to  satisfy  the 
mortgage,  the  record  of  which  is  now  before  us ;  the  case  was 
then  -at  issue  on  the  plea  of  non-assumpsit,  and  that  the  mortgage 
was  never  paid  and  was  still  due,  &c.  The  second  was  an  action 
of  scire  facias  on  the  mortgage  (No.  770,  March  Term  1867), 
brought  by  the  defendant  in  error  against  the  plaintiff  in  error,  to 
which  the  latter  had  filed  an  aflSdavit  of  defence,  setting  forth  that 
he  had  paid  the  debt  which  the  mortgage  was  given  to  secure.  The 
third  was  a  judgment  D.  S.  B.  (No.  403,  September  Term  1867), 
in  favor  of  the  defendant  in  error  against  the  plaintiff  in  error  on 
the  bond,  with  warrant  of  attorney,  secured  by  the  mortgage  on 
which  execution  had  been  issued,  and  in  which  a  rule  to  open  the 
judgment  was  pending  on  depositions.  Under  these  circumstances, 
and  with  reference  to  these  suits,  it  was  ^'  agreed  that  all  further 
proceedings  in  the  above  actions,  March  Term  1867,  No.  360, 
and  September  Term  1867,  D.  S.  B.  No.  403,  be  stayed,  and  the 
issue  and  questions  arising  therein  be  settled  and  determined  by 
the  final  judgment  in  the  above  action,  March  Term  1867,  No. 
770,  in  which  defendant  will  waive  the  question  of  mortgage  not 
due,  and  let  an  issue  be  made  as  to  payment  of  mortgage  only.'' 
The  agreement  signed  by  the 'counsel  of  the  respective  parties  bears 
date  the  3d  of  October  1867. 

The  scire  facias  on  the  mortgage  was  tried  by  a  jury,  and  a 
verdict  rendered  for  the  defendant  (the  plaintiff  in  error)  on  the 
25th  of  January  1872,  on  which  judgment  was  entered  25th  May 
1872.  The  verdict  and  judgment  for  the  plaintiff  in  error  con- 
clusively established  the  fact  that  the  mortgage  was  paid,  and  if 
so,  the  defendant  in  error  was  in  default  in  not  satisfying  it  of 
record  as  required  by  the  plaintiff,  the  defendant  in  the  scire 
facias.  How  then  is  the  agreement  to  be  interpreted  7  What  was 
its  object,  and  what  was  the  intention  of  the  parties  in  making  it  7 
Did  they  intend  that  all  fUrther  proceedings  in  the  action  for 
damages  for  not  satisfying  the  mortgage,  and  in  the  judgment  on 
the  bond  accompanying  the  mortgage,  should  be  stayed  for  all 
time,  and  that  there  should  be  no  further  proceedings  in  either  of 
the  cases,  whatever  might  be  the  result  of  the  trial  in  the  scire 
facias  ?     Did  the  plaintiff  intend  that  if  the  verdict  and  judgment 
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were  in  his  favor^  that  he  should  have  no  right  to  prooeed  in  the 
aotion  which  he  had  brought,  and  recover  the  damages  which  he 
had  sustained  by  the  defendant's  refusal  to  satisfy  the  mortgage  ? 
And  did  the  latter  intend  that  if  the  verdict  and  judgment  were 
in  his  favor,  that  he  should  have  no  right  to  proceed  on  the  judg- 
ment on  the  bond  acoompanjing  the  mortgage,  if  the  mortgag^ 
premises  were  not  sufficient  to  pay  the  debt?  If  the  parties  in- 
tended that  the  stay  of  proceedings  for  which  the  agreement  pro- 
vides, should  be  equivalent  to  a  discontinuance,  why  did  they  not 
a^ree  to  discontinue  the  cases  and  make  provision  for  the  payment 
of  the  costs  ?  Why  keep  them  open  and  pending  if  no  proceed- 
ings could  be  had  in  either  after  final  judgment  in  the  scire  facias  ? 
The  agreement  does  not  declare  in  terms  that  the  stay  shall  be 
absolute  and  unconditional,  and  there  is  nothing  in  the  language 
from  which  it  is  necessarily  implied.  It  does  not  provide  that  the 
aetianSy  but  that  the  issue  and  questions  arising  therein  shall  be 
settled^  and  determined  by  the  final  judgment  in  the  scire  facias  ? 
How  settled  and  determined  ?  Does  this  mean  that  there  shall  be 
but  the  one  judgment  in  the  three  cases,  and  that  it  shall  deter- 
mine and  be  the  measure  of  the  rights  and  liabilities  of  the  parties 
in  each  and  all  of  the  cases  ?  If  so,  why  was  payment  of  the 
mortgage  made  the  only  issue  ?  Why  was  there  not  a  provision 
that  if  found  in  favor  of  the  plaintiff  in  error,  that  the  jury  should 
assess  the  damages  which  he  had  sustained  by  the  refusal  of  the 
defendant  in  error  to  satisfy  the  mortgage  ?  Did  the  parties  in- 
tend to  give  up  any  of  their  substantial  rights,  or  did  they  enter 
into  the  agreement  for  the  purpose  of  having  them  ascertained 
and  determined  with  the  least  trouble  and  expense  ?  Did  they  not 
know  that  a  final  judgment  in  the  scire  facias  in  favor  of  the 
plaintiff  in  error,  would  be  conclusive  of  his  right  to  recover  in  this 
case,  and  that  if  in  favor  of  the  defendant  in  error,  it  would  be 
conclusive  of  his  right  to  proceed  on  the  judgment  upon  the  bond 
accompanying  the  mortgage  ?  Did  they  not  intend  that  the  issues 
and  questions  in  these  cases  should  be  settled  and  determined 
"by,*  that  is — according  to— the  final  judgment  in  the  scire  fa- 
cias ?  The  preposition  "  by"  is  often  used  in  this  sense,  and  this 
is  one  of  its  definitions,  Webster's  Dictionary,  ad  verbum^  and  is 
evidently  its  meaning  as  used  by  the  parties  here.  The  stay  of 
farther  proceedings  in  the  actions  referred  to  was  then  not  to  be 
absolute,  but  terminable.  Nor  were  the  actions  to  be  ended  and 
determined  by  the  final  judgment  in  the  scire  fiusias ;  but  the  issue 
and  questions  therein  were  to  be  settled  and  determined  in  accord- 
ance with  the  final  judgment  in  that  case.  This,  as  it  seems  to 
ns,  is  the  reasonable  interpretation  and  obvious  meaning  of  the 
agreement.  And  if  so,  it  is  no  bar  to  the  plaintiff's  right  to  re- 
cover the  damages  found  by  the  jury.  This  construction  of  the 
agreement  renders  it  unnecessary  to  determine  whether  the  parties 
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were  bound  by  it,  if  it  was  made  without  their  authority  and  con- 
sent, or  whether  in  the  absence  of  all  proof  on  the  subject,  their 
consent  must  be  presumed. 

Judgment  reversed,  and  judgment  for  the  plaintiff  in  the 
sum  of  fifteen  hundred  dollars,  the  amount  found  by 
the  jury,  with  interest  thereon  from  January  4th 
1873. 


Fisher  versus  Saylor. 

1.  Fisher  sold  a  house  to  Saylor,  agreeing  to  make  good  any  loss  of  Saylor 
in  a  resale.  Saylor  sold  for  less  than  he  gave.  In  an  action' against  Fisher 
for  the  difference  there  was  evidence  that  the  sale  of  Saylor  was  collusive 
and  fraudulent.  In  answer  to  a  point  the  court  charged,  if  there  was  any 
collusion  between  Saylor  and  his  vendee  in  the  sale  then  Saylor  "can- 
not recover  more  than  the  difference  between  a  fair  price  for  the  house,  and 
the  amount  paid  to  Fisher/'  Hdd  to  be  error ;  the  fraud  would  prevent 
Saylor  from  maintaining  the  action. 

2.  Although  there  were  no  fraud  in  the  ori^nal  contract  the  foundation 
of  Saylor's  right  of  action,  yet  as  the  sale  b^  him  was  a  condition  precedent, 
he  was  bound  to  sell  in  good  faith,  and  if  the  sale  was  collusive,  it  was 
fraudulent  as  to  Fisher ;  it  was  as  if  there  had  been  no  sale  and  there  was  no 
right  of  action. 

3.  If  the  sale  had  been  honestly  made,  although  for  less  than  the  market 
value,  Saylor  could  recover  the  difference  between  a  fair  value  and  the  price 
paid  Fisher. 

4.  A  right  of  action  cannot  arise  out  of  a  fraudulent  contract,  nor  out  of 
the  fraudulent  performance  of  a  condition  of  the  contract. 

March  2d  1875.  Before  Aqnbw,  C.  J.,  Sharswood,  Williams, 
Mbrour,  Gordon  and  Paxson,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Schuylkill  county :  Of 
January  Term  1873,  No  112. 

This  was  an  action  of  assumpsit,  brought  to  the  June  Term  1870, 
of  the  court  below,  by  Daniel  Saylor  against  Daniel  B.  Fisher. 

The  plaintiflTs  cause  of  action  was,  that  on  the  1st  of  August 
1864,  he  had  sold  certain  real  estate  in  Schuylkill  county  to  the 
defendant ;  in  payment  of  the  consideration  the  defendant,  amongst 
other  things,  conveyed  to  the  plaintiff  a  house  in  Philadelphia  at 
(950,  under  an  a^eement  that  if  the  defendant  came  whole  out 
of  the  real  estate  he  bought,  he  would  make  up  to  plaintiff  any 
loss  he  might  sustain  on  the  sale  of  the  house.  In  March  1868, 
the  plaintiff  sold  the  house  for  $183.33;  the  suit  was  brought  to 
recover  the  difference  between  that  sum  and  $950. 

The  case  was  tried  March  20th  1872,  before  Walker,  J. 

The  plaintiff  testified  as  to  the  sale  of  the  two  properties;  aflier 
some  negotiation  as  to  the  plaintiff  taking  defendant's  house  in  part 
payment,  the  defendant  said  that  if  plaintiff  would  take  the  house, 
he,  defendant,  would  sustain  all  losses  plaintiff  might  have,  if  he, 
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defendaDt,  did  not  lose  on  the  land ;  the  plaintiff  then  ^^  told  him, 
if  you  lose  on  the  land,  I  do  not  want  jou  to  make  up  my  loss 
on  the  house.  He  then  agreed  to  that,  provided  that  he  came  out 
whole  on  his  land."  He  testified  that  he  had  sold  the  house  to 
Mahlon  H.  Saylor,  his  brother,  for  $183,  and  that  waa  all  he  had 
got  out  of  the  property. 

On  cross-examination,  plaintiff  testified  that  the  sale  to  his 
brother  was  a  private  sale ;  he  had  not  advertised  the  property  for 
sale;  he  had  not  given  the  defendant  notice  that  he  was  about 
selling  the  house.  He  gave  evidence  that  the  defendant  had  made 
a  profit  on  the  land  sold  to  him.  He  gave  evidence  for  the  pur- 
pose of  showing  that  the  house  was  of  little  value  and  was  sold  for 
as  much  as  it  was  worth. 

The  purchaser  testified  that  he  was  agent  for  the  plaintiff,  for 
three  adjoinine  houses,  including  the  one  in  question  ;  he  bought 
the  three  for  $400,  held  them  for  about  a  year  and  sold  them  for 
$1750,  after  having  put  some  repairs  on  them. 

The  defendant  testified  as  to  the  original  contract  and  as  to  the 
value  of  the  house.  He  had  not  known  of  its  sale  till  he  was 
informed  by  letter  from  plaintiff.  He  saw  plaintiff,  who  told  him 
for  what  he  had  sold  it,  and  asked  him  to  pay  the  difference ;  the 
defendant  refused,  saying  that  he  would  have  taken  the  house  back 
at  the  price  he  had  sold  it  for ;  plaintiff  said  he  could  not  do  that, 
as  it  was  sold. 

The  defendant  gave  evidence  that  the  house  in  question  was  the 
most  valuable  of  the  three  sold  by  plaintiff  to  his  brother ;  and 
that  the  two  others  had  been  sold  about  seven  months  after  the 
sale  by  the  brother  for  $1620 ;  that  the  house  in  question  was 
worth  $900  to  $950,  and  that  it  had  been  sold  to  defendant  for 
$950  in  July  1864. 

The  evidence  of  defendant  was  principally  to  show  that  the  sale 
by  the  plaintiff  to  his  brother  was  collusive  and  fraudulent. 

Amongst  other  things,  the  defendants  requested  the  court  to 
charge : — 

'^  That  the  sale  being  private  and  without  notice  to  the  defend- 
ant, and  to  the  brother  of  the  plaintiff,  the  jury  are  to  scan  the 
evidence  closely,  and  if  there  be  any  evidence  of  collusion  in  the 
sale  from  the  plaintiff  to  his  brother,  there  can  be  no  recovery  in 
this  case  by  the  plaintiff." 

The  court  answered  : — 

"  We  say  that  if  there  was  any  collusion  between  Daniel  Saylor 
and  Mahlon  Saylor  in  the  sale  of  the  property,  then  the  plaintiff 
cannot  recover  more  than  the  difference  between  a  fair  price  for 
the  house  and  the  amount  paid  to  Fisher." 

The  verdict  was  for  the  plaintiff  for  $500. 

The  defendants  took  a  writ  of  error,  and,  amongst  other  things, 
assigned  for  error  the  foregoing  instructions  of  the  court. 
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G.  B.  Kaercher  and  Q.  E.  Farquhar  (with  wham  was  F.  W. 
Sughes),  for  plaintiff  in  error. — If  the  sale  of  the  plaintiff  to  his 
brother  was  fraudulent,  there  could  be  no  recovery  at  all.  Collu- 
sion resulting  in  loss  to  a  third  person  is  the  same  as  fraud  :  Kerr 
on  Fraud  195 ;  Miller's  Appeal,  6  Casey  492 ;  Blystone  v.  Bly- 
stone,  1  P.  F.  Smith  876 ;  Evans  v.  Matson,  Id.  372.  The  sale 
b  V  Saylor  of  the  house  to  determine  his  loss  was  to  be  bonfi  fide  ; 
if  fraudulent,  no  right  of  action  against  Fisher  could  be  deduced 
from  it :  Gilbert  v.  Hoffman,  2  Watts  66. 

J.  W.  Ryon  (with  whom  was  J.  Wright\  for  defendant  in 
error. — Fisher  was  compensated  by  allowing  full  value  for  the 
house,  being  more  than  Saylor  had  sold  it  for :  Sedgwick  on  Dam- 
ages 888,  884,  655,  656,  657 ;  Page  v.  Parker,  40  N.  H.  47 ; 
Thompson  v.  Burgey,  12  Casey  408;  Hahn  v.  Cummings,  8  Iowa 
583  ;  Reynolds  v.  Cox,  11  Indiana  226. 

Mr.  Justice  Williams  delivered  the  opinion  of  the  court,  Octo- 
ber 18th  1875. 

The  defendant  below  purchased  of  the  plaintiff  an  undivided  in- 
terest in  certain  real  estate  in  Schuylkill  county,  and  conveyed  to 
him  a  house  and  lot  in  the  city  of  Philadelphia,  in  part  payment 
of  the  consideration,  and  agreed  that  he  would  make  good  any  loss 
the  plaintiff  might  sustain  in  the  sale  thereof,  if  he  came  out  whole 
in  the  sale  of  the  land.  The  plaintiff  sold  the  house  and  lot  for 
about  one-seventh  of  the  price  for  which  the  property  was  con- 
veyed to  him,  and  brought  this  action  to  recover  the  difference. 
The  defendant  admitted  that  he  had  sold  the  land  at  a  profit,  but 
alleged  that  the  plaintiff  had  fraudulently  sold  the  house  and  lot 
at  an  undervalue,  and  for  this  reason,  among  others,  was  not  en- 
titled to  maintain  the  action.  It  appeared  from  the  plaintifi^s  own 
testimony,  that  he  sold  the  property  to  his  brother  at  private  sale, 
without  advertising  it,  or  giving  the  defendant  notice  of  his  in- 
tention to  sell  it ;  and  it  was  shown  by  a  number  of  witnesses, 
well  acquainted  with  the  property,  that  it  was  sold  for  a  price 
greatly  below  its  value,  and  for  much  less  than  it  would  have 
brought  at  public  sale.  The  defendant  contended  that  the  circum- 
stances under  which  the  property  was  sold,  as  disclosed  by  the  evi- 
dence, showed  that  the  sale  was  collusive  and  fraudulent,  and  he 
requested  the  court  to  charge  the  jury  that  if  there  was  any  evi- 
dence of  collusion  in  the  sale,  from  the  plaintiff  to  his  brother, 
there  can  be  no  recovery  by  the  plaintiff.  In  answer  thereto,  the 
court  said,  that  if  there  was  any  collusion  between  the  plaintiff 
and  his  brother,  in  the  sale  of  the  property,  then  the  plaintiff  can- 
not recover  more  than  the  difference  between  a  fair  price  for  the 
house  and  the  amount  paid  to  the  defendant.  This  instruction  is 
assigned  as  error,  and  presents  the  only  material  question  in  the 
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case.  Was  the  plaintiff  then  entitled  to  recover  the  difference  be- 
tween what  the  property  was  fairly  worth  and  the  sum  or  price 
for  which  it  was  conveyed  to  him,  if  the  sale  was  coirusive  ?  Or 
was  it  such  fraud  as  would  disable  him  from  maintaining  the  ac- 
tion ?  It  is  strenuously  insisted,  on  behalf  of  the  plaintiff  below 
(the  defendant  in  error),  that  this  instruction  was  correct,  for  the 
reason  that  the  plaintiff*  s  right  of  action  was  founded  on  the  con- 
tract, and  if  there  was  no  fraud  in  the  contract,  it  was  valid  and 
binding  on  the  parties,  and  the  plaintiffs  subsequent  fraud  in  the 
sale  of  the  property,  could  not  have  the  effect  of  avoiding  the 
contract,  or  of  extinguishing  his  right  of  action  thereon.  Its  only 
effect,  as  contended,  would  be  to  prevent  the  plaintiff  from  using 
the  sale  as  evidence  of  the  value  of  the  property,  or  of  the  amount 
of  the  loss  which  he  had  sustained,  but  it  would  not  prevent  him 
from  recovering  the  difference  between  the  actual  or  market  value 
of  the  property  and  the  amount  for  which  it  was  conveyed  to  him. 
It  is  true  that  the  plaintiff's  right  of  action  is  founded  on  the  con- 
tract, and  though  it  was  honestly  made,  it  does  not  follow  that  the 
plaintiff  is  entitled  to  maintain  an  action  upon  it,  if  the  sale  was 
collusive  and  fraudulent.  By  the  very  terms  of  the  agreement,  no 
liability  could  arise  upon  the  contract,  unless  the  plaintiff  sold  the 
property  for  less  than  the  sum  for  which  it  was  conveyed  to  him. 
A  sale  of  the  property  was,  therefore,  a  condition  precedent  to  his 
right  of  action.  But  it  was  his  duty  to  sell  the  property,  in  good 
faith,  for  the  best  price  that  could  be  obtained  for  it,  and  if  he  col- 
lusively  sold  it  for  less,  the  sale  was  a  nullity,  so  far  as  respects 
the  defendant ;  and  if  so,  the  plaintiff  has  no  more  right  to  main- 
tain the  action  than  he  would  if  he  had  made  no  sale.  If  the  sale 
was  collusively  made,  for  the  purpose  of  defrauding  the  defendant, 
why  should  the  plaintiff  acquire  any  right  of  action  against  him 
thereby  ? 

If  it  had  been  honestly  and  fairly  made,  though  for  less  than 
the  actual  or  market  value  of  the  property,  the  plaintiff  might  be 
entitled,  as  the  court  instructed  the  jury,  to  recover  the  difference 
between  what  the  property  was  fairly  worth  and  the  price  at  which 
it  was  conveyed  to  him.  But  if  it  was  collusive,  and  made  with 
the  intent  of  defrauding  the  defendant,  the  plaintiff,  if  entitled  to 
maintain  the  action,  can  only  maintain  it  through  and  by  means  of 
the  fraudulent  sale.  But  what  difference  does  it  make,  so  far  as 
it  respects  the  plaintiff's  right  to  maintain  the  action,  whether  the 
fraud  through  which  he  claims  was  in  the  making  of  the  contract, 
or  in  making  the  sale  ?  If  a  right  of  action  cannot  arise  out  of  a 
fraudulent  contract,  why  should  it  arise  out  of  the  fraudulent  per- 
formance of  a  condition  of  the  contract  upon  which  the  risht  of 
action  depends?  To  hold  that  it  might,  would  be  a  palpable  dis- 
regard of  the  maxim  that  no  man  shall  take  advantage  of  his  own 
wrong,  nor  be  allowed  to  found  any  claim  upon  his  own  iniquity : 
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Nemo  ex  proprio  dolo  consequitur  actionem.  The  court,  therefore, 
erred  in  instructing  the  jury  in  effect,  that  if  there  was  collusion 
between  the  plaintiff  and  his  brother  in  the  sale  of  the  property, 
the  plaintiff  might  recover  the  difference  between  a  fair  price  for 
the  bouse  and  the  amount  paid  to  the  defendant.  But  there  was 
no  error  in  not  affirming  the  point  in  answer  to  which  the  instruc- 
tion was  given.  In  asking  the  court  to  charge  the  jury  that  there 
could  be  no  recovery  by  the  plaintiff  if  there  waa  ant/  evidence  of 
collusion  in  making  the  sale,  the  defendant  asked  too  much.  He 
was  not  entitled  to  the  instruction  prayed  for,  unless  the  jury  were 
satisfied  from  the  evidence  that  the  sale  to  his  brother  was  collu- 
sive, and  the  point  should  have  been  so  framed.  There  is  nothing 
of  substance  in  the  other  assignments,  and  it  would  be  a  profitless 
task  to  discuss  them. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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yi        J205     ^*  ^  chancellor  will  not  always  order  an  instrament  to  be  delivered  up  to 

^ ^-^be  cancelled  when  he  would  refuse  specific  performance  of  the  contract; 

he  will  leave  the  parties  to  their  legal  remedies. 

2.  To  decree  an  instrument  to  be  delivered  up  to  be  cancelled  is  a  matter 
in  the  sound  discretion  of  the  court,  and  the  power  should  not  be  exercised 
except  in  a  very  clear  case. 

3.  Whenever  an  instrument  exists,  which  may  be  vexatiously  or  injuri- 
ously used  against  a  party,  after  the  evidence  to  impeach  it  has  been  lost,  or 
which  may  throw  a  cloud  over  the  title,  and  he  cannot  immediately  protect 
his  right  by  any  proceedings  at  law,  equity  will  afford  relief  by  directing  the 
instrument  to  be  delivered  up  to  be  cancelled,  or  such  other  decree  as  justice 
or  the  rights  of  the  party  may  require. 

March  9th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Williams, 
Gordon  and  Paxson,  JJ.  Mbrcur  and  Woodward,  JJ.,  having 
been  of  counsel  in  the  case,  did  not  sit. 

Appeal  from  the  Court  of  Common  Pleas  of  Luzerne  county  : 
In  Equity:  Of  January  Term  1874,  No.  318. 

The  bill  in  this  case  was  filed  November  2d  1865,  by  Franklin 
Stewart  and  others,  against  Wilson  Ayer,  Charles  A.  Lane, 
Elisha  B.  Harvey  and  others  ;  it  set  out : — 

1.  Betsey  Stewart  in  her  life  was  seised  in  fee  of  a  tract  of  land 
in  Luzerne  county,  containing  about  285  acres,  inherited  from  her 
father,  Lazarus  Stewart,  deceased,  and  allotted  to  her  by  proceed- 
ings in  partition  of  his  estate ;  and  also  by  inheritance  from  her 
sister,  Martha  Stewart,  of  the  undivided  sixth  part  of  another 
tract  of  285  acres,  inherited  by  Martha  from  her  father,  the  same 
Lazarus  Stewart,  and  allotted  to  her  by  the  same  proceedings  in 
partition  ;  Betsey  Stewart  being  so  seised,  was  afterwards  married 
to  Alexander  Jameson,  and  about  August  20th  1806  died  intestate, 
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leaving  her  hasband,  Alexander  Jameson,  to  survive  her  ;  he  died 
about  the  17th  of  February  1859.  The  plaintiffs  were  the  children 
and  grandchildren  and  heirs-at-law  of  Jameson  and  his  wife,  Betsey. 

2.  Recorded  in  the  office  for  recording  deeds,  in  Luzerne  county, 
there  was  a  paper,  purporting  to  be  a  lease  made  by  Alexander 
Jameson  to  Charles  A.  Lane,  one  of  the  defendants,  of  a  tract  of 
land  in  Luzerne  county,  containing  400  acres,  part  of  which  was 
the  land  above  mentioned,  belonging  to  Betsey  Stewart ;  said  paper 
having  been  recorded  on  the  12th  of  January  1864,  upon  the 
proof  of  the  execution,  by  Elisha  B.  Harvey,  one  of  the  defend- 
ants, and  a  subscribing  witness  to  it ;  the  same  paper  was  recorded 
in  the  same  office  on  the  22d  of  September  1856,  and  in  the  life- 
time of  Jameson,  upon  the  acknowledgment  of  Lane  alone,  no 
attempt  having  ever  been  made  to  procure  Jameson's  acknowledg- 
ment to  it. 

3.  E.  B.  Harvey,  a  defendant,  and  subscribing  witness  to  the 
lease,  was  interested  in  it. 

3.  A  number  of  assignments  of  the  lease  to  the  defendants 
had  been  made,  the  first  being  from  Lane  to  Ayer,  dated  May 
17th  1855,  the  consideration  being  $55,000 — subsequent  assign- 
ments being  for  undivided  interest ;  the  last  was  to  Edward  B. 
Peat  for  an  undivided  fourth.  The  plaintiffs  averred  that  the 
considerations  mentioned  in  the  assignments  were  fictitious ;  and 
that  each  of  the  assignees  of  the  lease  had  notice  before  the  re- 
spective assignments,  that  the  lessee  and  his  &mily  had  declared 
that  his  lease  was  fraudulent  and  void. 

5.  The  lease  was  void  by  weakness  of  understanding  in  the 
lessee  and  fraud  in  obtaining  it ;  the  lessee  being  at  the  time  aged 
88  years,  and  his  mind  so  weakened  as  to  be  unable  to  comprehend 
the  purport  of  the  paper,  &c.,  and  Harvey  and  Lane  imposed  upon 
him,  and  kept  him  in  ignorance  of  the  true  effect  of  the  paper. 

6,  7,  8,  9.  The  lease  was  void,  from  want  of  power  in  the 
lessee  to  make  it,  he  being  but  tenant  by  curtesy,  and  there  being 
no  mines  opened  in  his  lifetime ;  also  by  reason  of  his  death ; 
for  want  of  consideration  ;  by  reason  of  interlineations ;  erasures 
were  made  by  the  parties  interested  since  its  execution,  the  lease 
having  always  been  in  the  possession  of  defendants ;  and  by  rea- 
son of  uncertainty. 

10.  The  signature  of  Jameson  was  obtained  after  the  day  of  its 
date ;  its  existence  was  concealed  from  his  family.  Other  reasons 
averring  fraud  and  that  the  lease  was  void  were  set  out. 

11.  The  existence  of  the  lease  on  the  record  and  in  the  posses- 
sion and  control  of  the  defendants  worked  injury  to  the  plaintiffs' 
rights,  and  prevented  their  making  an  advantageous  sale  of  the 
land,  &c. 

The  prayers  were : 

1.  That  the  lease  might  be  declared  void. 
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2.  That  it  might  be  deoreed  to  be  deliyered  up  to  be  cancelled. 

8.  General  relief. 

The  lease  to  Lane  was  dated  December  21st  1852 ;  it  authorized 
mining  coal  on  the  land  for  eighteen  years,  **  to  be  reckoned  from 
the  taking  of  coal  from  said  lot;"  the  rent  was  to  be  8  cents  per  ton 
for  the  coal  mined ;  Lane  was  to  surrender  the  premises  at  the  end 
of  eighteen  years,  with  the  right  to  renew  the  lease  for  eight  years 
more. 

The  plaintiffs  are  devisees  under  the  will  of  Alexander  Jame- 
son, dated  January  8d  1852,  and  proved  March  8th  1860. 

The  answer  denied  the  substantial  allegations  of  the  bill  as  to 
the  invalidity,  &c.,  of  the  lease,  &c. 

Replication  being  filed,  Alexander  Famham,  Esq.,  was  ap- 
pointed examiner  and  master. 

He  took  a  large  amount  of  evidence  as  examiner.  As  master 
he  made  an  elaborate  and  exhaustive  report  on  the  facts  and  law 
of  the  case,  and  reported  his  conclusions,  viz ; — 

^^In  conclusion,  1  report  these  two  propositions  to  be  established 
by  the  evidence — the  other  propositions,  as  advanced  by  tlie  plain- 
tiffs and  hereinbefore  stated,  not  being  established. 

^^  1.  That  at  the  time  of  the  execution  of  the  lease  in  question  to 
Charles  A.  Lane,  Alexander  Jameson  was  a  tenant  by  the  curtesy 
of  an  undivided  portion  of  the  lands  embraced  in  said  lease,  and 
no  mines  being  opened  thereon,  the  lease  is  therefore  void ;  it  is 
void,  moreover,  by  reason  of  his  death. 

^^  2.  That  at  the  time  of  the  execution  of  the  said  lease,  Alex- 
ander Jameson  was,  by  reason  of  weakness  of  mental  understand- 
ing, incompetent  and  unable  to  make  contracts  understandingly, 
and  that  the  lease  is  therefore  void." 

Exceptions  were  filed  to  the  report.  The  questions  raised  in 
the  case  do  not  require  a  statement  of  the  finding  of  the  master 
of  the  facts,  further  than  appears  by  the  foregoing  statement  and 
the  opinion  of  the  court  as  delivered  by  Elwell,  P.  J.,  of  the 
Twenty-sixth  District. 

''  The  bill  of  the  complainants  charges  that  a  mining-lease,  made 
by  Alexander  Jameson  to  Charles  A.  Lane,  dated  21st  December 
1852,  is  void  as  a  lease,  and  of  no  validity  as  an  encumbrance  on 
the  land  therein  described,  and  prays  that  it  may  be  delivered  up 
to  be  cancelled.  The  complainants  are  devisees  of  Alexander 
Jameson,  who  died  In  1859 ;  they  are  also  heirs  of  Betsey  Jame- 
son, wife  of  Alexander  Jameson,  who  died  in  1806.  They  allege 
that,  although  the  legal  title  to  the  whole  tract  described  in  the 
lease  was  vested  in  Alexander  Jameson  by  the  certificate  of  the 
commissioners  appointed  under  the  Acts  of  1799  and  1802,  he, 
nevertheless,  was  trustee  of  his  wife  as  to  two  undivided  third 

[)arts  thereof,  and  as  to  those  parts,  at  the  time  of  executing  the 
ease  in  question,  he  was  merely  tenant  by  the  curtesy. 
"  It  is  alleged  that  the  lease  is  void  : — 
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*'  1.  Because  of  want  of  power  on  the  part  of  the  lessor  to  bind 
the  heirs  of  his  wife  by  an  instrument  operating  after  his  death. 

'^  2.  Because  the  lessor  was  incompetent,  by  reason  of  mental 
weakness,  to  contract 

^'  3.  Because  the  lease  was  procured  by  fraud  and  undue  influ- 
ence. 

^^  4.  Because  of  alteration  in  the  lease  made  since  its  execution. 

*^  5.  Because  of  uncertainty  as  to  the  time  when  the  term  com- 
menced; and, 

'^  6.  Because  there  was  no  consideration  to  support  the  contract. 

^'  These  several  allegations  are  denied  in  the  answers  of  the 
defendants,  who  aver  that  they  are  bond  fide  purchasers  of  the 
interest  of  the  lessee,  and,  as  such,  are  entitled  to  hold  as  against 
any  secret  trust  of  which  they  had  not  notice.  They  also  aver 
that  possession  was  taken  under  the  lease,  and  the  contract,  there- 
fore, completely  executed. 

^^  The  able  and  exhaustiye  report  of  the  master  negatives  the 
charge  of  fraud  in  procuring  the  lease,  and  also  that  of  alteration 
si&ce  its  execution,  and  concludes,  as  matter  of  law,  that  the  con- 
tract is  not  void  for  uncertainty  nor  want  of  consideration.  But 
the  two  propositions  above  stated,  of  want  of  power  and  absence 
of  mental  capacity  are  affirmed  by  the  master. 

''  The  case  is  so  plainly  stated  in  the  report  of  the  master  as 
to  render  unnecessary  the  introduction  of  the  facts  into  this 
opinion." 

After  discussing  the  question  as  to  Alexander  Jameson's  holding 
the  title  in  his  own  right,  the  opinion  proceeded  : — 

^^  But  there  are  other  matters  to  be  considered  in  connection 
with  the  right  of  the  claimants  to  a  cancellation  of  the  contract. 
They  hold,  even  according  to  their  own  claim,  an  undivided  por- 
tion of  the  land  under  the  will  of  Alexander  Jameson,  dated 
January  Sd  1852,  before  the  execution  of  the  lease,  and  proved 
in  1860,  after  the  death  of  the  testator.  By  the  terms  of  the 
will  all  of  the  land  embraced  in  the  certificate  and  in  the  lease 
was  devised,  and  has  been  held  accordingly  by  the  complainants. 
Whatever  interest  may  have  come  to  them  by  diescent  from  Betsey 
Jameson  has  not  been  recognised  and  acted  upon  as  distinct  from, 
or  independent  o^  the  title  devised  under  the  will  of  Alexander 
Jameson. 

^^  In  the  lease  the  words  ^  to  farm  let  and  demise,'  imply  a  cove- 
nant apainst  any  title  paramount  to  the  lessor :  1  Wash.  Real 
Prop.  427.  The  effect  of  which,  also,  is  that  he.  has  a  good  title, 
and  can  give  a  free,  unencumbered  lease  for  the  time  demised :  Id. 
428.  For  the  purpose  of  this  part  of  the  case,  Alexander  Jame- 
son must  be  presumed  to  have  known  what  his  title  was.  He 
would  not  have  been  heard  in  a  court  of  equity,  asserting  that  he 
had  made  a  lease  for  a  greater  interest  than  he  possessed,  and 
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praying  for  relief  by  cancellation  of  his  contract.  The  complain- 
ants represent  his  title,  and,  therefore,  stand  upon  no  higher 
ground  than  he  did.  If  the  lease  is  a  cloud  upon  their  title,  it  was 
created  by  their  testator;  and  although  their  acceptance  under 
the  will  might  not  prevent  their  claiming  rights  descending  to 
them  from  their  maternal  ancestor,  yet  the  lease  should  have 
existence  to  enable  the  lessee  to  recover  damages  for  the  breach 
of  covenant,  if  any  such  breach  has  occurred.  I  cannot  con- 
cur in  the  conclusion  that  the  lease  is  void  for  want  of  power 
on  the  part  of  the  lessor.  The  objection  to  its  validity  on  the 
ground  of  uncertainty  as  to  the  commencement  of  the  term,  is 
fully  answered  in  the  reasons  given  and  authorities  cited  by  the 
master.  It  was  to  begin  *'  when  coal  was  taken"  by  the  lessee. 
It  is  a  mistaken  construction  of  this  contract  to  hold  that  it  gave 
to  the  lessees  an  unlimited  time  in  which  to  commence  taking  coal. 
As  no  time  was  specified,  the  law  presumes  that  the  parties  in- 
tended and  agreed  that  it  should  be  done  in  a  reasonable  time : 
Ellis  V.  Thompson,  3  M.  &  W.  445;  2  Pars.  Con.  47.  *    *    * 

"  But  if  an  instrument  is  void  on  its  face  it  carries  its  own  con- 
demnation with  it,  and  is  not  in  any  legal  sense  a  cloud  upon  the 
title  which  requires  the  interference  of  a  court  of  equity :  Hotch- 
kiss  V.  Etting,  36  Barb.  (N.  Y.)  45. 

^'  The  same  principle  applies  to  the  allegation  of  want  of  con- 
sideration. Even  if  it  were  well  founded  there  would  be  no  occa- 
sion for  equitable  interferences.  But  the  agreement  to  pay  eight 
cents  per  ton  for  all  coal  mined,  is  a  sufficient  consideration  to  sup- 
port even  an  unsealed  instrument,  tinder  this  lease  the  lessees 
were  bound,  by  at  least  an  implied  obligation,  not  only  to  com- 
mence mining  coal  within  a  reasonable  time,  but  also  to  carry  on 
and  prosecute  mining  to  a  reasonable  extent,  all  of  the  circum- 
stances considered ;  and  this  they  were  bound  to  do,  under  the 
penalty  of  either  damages  or  forfeiture,  or  both.  *  *  * 

"  It  is  evident,  from  the  whole  tenor  of  the  evidence,  that  the  in- 
tellect of  Mr.  Jameson  was  impaired  by  age  ;  that  his  memory 
had  failed  to  a  considerable  extent ;  that  in  conversing  upon 
matters  of  the  present  time  he  would  frequently  intermingle  trans- 
actions long  past ;  that  he  sometimes  forgot  in  regard  to  agree- 
ments to  make  purchases  ;  that  he  would  frequently  do  the  same 
thing  over  again,  and  also  ask  the  same  questions  repeatedly  ;  that 
it  had  become  difficult  for  him  to  compute  accounts  and  count 
money.  In  addition  to  this,  a  number  of  witnesses  gave  it  as 
their  opinion,  that  from  1850  to  1853,  and  afterwards  to  the  time 
of  his  death,  he  was  unfit  to  do  business. 

^^  On  the  other  hand,  the  testimony  of  the  subscribing  witness  to 
the  lease,  a  member  of  the  bar,  whose  character  hto  not  been 
attacked,  as  well  as  that  of  the  lessee,  who  waa  called  upon  other 
points  by  the  complainants,  proves  facts  which  establish  compe- 
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tency  to  understand  and  comprehend  the  contract  on  the  part  of 
the  lessor.  It  would  seem  that  he  was  familiar  with  coal  leases, 
having  before  executed  them  to  other  parties.  In  addition  to  the 
testimony  of  the  persons  present  at  the  execution  of  the  lease,  it 
appears  that  in  January  1852,  he  executed  a  will  under  which  the 
complainants  divided  his  estate,  and  still  hold  title.  *  *  *  I  am 
not  satisfied  that  Alexander  Jameson,  on  the  21st  December  1852, 
was  wholly  incapacitated  to  transact  business.  If  the  lease  had 
been  in  law  subject  to  th^  construction  contended  for  by  the  com- 
plainants, I  would  have  no  hesitancy  in  holding  that  advantage  had 
been  taken  of  the  mental  weakness  .of  the  old  man,  and  would 
presume  fraud.  If  the  lessees  might  begin  to  mine  when  they 
pleased,  at  any  remote,  indefinite  period,  and  thereafter  might 
limit  their  mining  to  one  ton  a  year,  the  contract  would  be  so  one- 
sided and  unfair  as  to  justify  the  interference  of  equity.  But, 
construed  according  to  the  rule  before  stated,  considering  the 
probable  amount  of  money  necessary  to  be  expended  before  profit 
could  be  received,  the  lease  was  a  fair  contract,  and  the  considera- 
tion not  so  inadequate  as  to  suggest  fraud  in  obtaining  it.  "*"  *  * 

'^  So,  in  the  case  under  consideration,  the  circumstances  are  such 
as  forbid  a  decree  for  specific  performance.  In  addition  to  the 
old  age  and  mental  weakness  of  the  lessor,  is  the  further  fact  that 
the  lessee,  for  about  four  years  afler  the  date  of  the  lease,  did 
nothing  whatever  under  it.  In  May  1855  he  assigned  it  to  Wil- 
son Ager.  Ager  assigned  to  Stephen  Pierce  in  July  1856.  Some- 
time in  1856  Ager  schit  a  person  upon  the  premises  to  take  pos- 
session. This  person  began  to  dig,  and  having  made  a  hole  about 
ten  feet  square,  and  perhaps  the  same  depth,  he  quit  work,  upon 
the  service  of  a  summons  in  trespass  upon  him  at  the  suit  of 
Jameson.  No  declaration  was  ever  filed  in  the  case,  and  no 
further  entry  upon  the  premises,  or  attempt  to  mine  coal,  has  been 
made  to  this  day. 

"  In  1857  Stephen  Pierce  re-assigned  one-half  to  Wilson  Ager 
and  one-fourth  to  Abraham  Edwards.  These  three-fourths  are 
now  held  by  B.  S.  Russell,  John  K.  Grotz,  and  Alpheus  Peet, 
each  one-fourth,  as  collateral  security  for  indebtedness  of  their  re- 
spective assignees. 

^^  These  assignees  of  Lane  stand  upon  no  higher  ground  than  he 
occupied.  First,  because  the  doctrine  in  regard  to  the  protection 
of  bon&  fide  purchasers  does  not  apply  to  lessees  of  land  where 
actual  and  full  possession  has  not  been  taken  under  the  lease ; 
and,  second,  because  afler  the  lapse  of  four  years  from  the  date  of 
the  lease,  without  the  commencement  of  operations,  the  original 
lessee  had  no  rights  which  he  could  enforce.  His  assignees  were  put 
upon  inquiry  by  the  facts  surrounding  the  case,  and  must  be  pre- 
sumed to  have  notice  both  of  the  delinquencies,  and  of  the  reasons 
which  would  prevent  specific  performance. 
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^*  The  bill  in  equity,  instituted  by  the  complainants  in  I860, 
affords  the  defendants  no  excuse  for  the  delay  in  performing  the 
contract.  No  injunction  was  at  any  time  served  upon  them.  If 
they  had  desired  to  assert  their  rights  (I  speak  now  of  the  lessee 
and  early  assignees)  it  was  incumbent  upon  them  to  show  them- 
selves ready,  prompt  and  eager  to  perform  their  part  of  the  con- 
tract. 

^^  And  so  in  regard  to  the  complainants.  If  they  desired  the 
aid  of  a  court  of  equity  they  ought  to  have  applied  for  it  and  pur- 
sued their  remedy  at  an  earlier  day,  instead  of  waiting  thirteen 
years  after  the  date  of  the  lease,  eleven  years  after  they  had 
knowledge  of  its  existence,  and  six  years  after  the  death  of  the 
lessor.  They  abandoned  their  bill,  filed  in  1860,  and  when  they 
filed  the  present  bill  in  1865  had  no  occasion  to,  ask  for  protection 
at  the  hands  of  the  court.  From  the  time  of  obtaining  the  lease 
to  filing  of  this  bill,  neither  the  lessee  nor  his  assigns  have  made 
any  substantial  attempt  at  performance.  The  entry  that  was 
made  in  1856  or  1857  was  too  late  to  entitle  the  lessee  to  assert 
rights  under  the  lease.  And,  besides,  the  abandonment  of  pos- 
session, because  an  action  of  trespass  was  brought,  and  the  con- 
tinued omission  to  commence  operations  according  to  the  implied 
requirements  of  the  contract,  amounted  at  the  time  of  the  filing 
of  this  bill  to  an  abandonment  of  all  claims  under  it.  The  com- 
plainants, therefore,  had  no  grounds,  or  at  least  no  occasion  to  in- 
stitute these  proceedings,  and  their  bill  must,  therefore,  be  dis- 
missed. But  the  &cts  being  such  as  show  that  the  defendants  are 
now  setting  up  a  claim  which  they  cannot  sustain,  following  the 
precedent  of  G-raham  v.  Pancoast,  supray  we  dismiss  the  bill,  but 
refuse  costs  to  either  party." 

A  decree  was  entered  in  accordance  with  the  opinion. 

The  plaintiffs  appealed  to  the  Supreme  Court,  and  assigned  for 
error  the  decree  dismissing  their  bill. 

A.  RichettSy  for  appellants. — If  the  lease  is  invalid,  it  is  useless 
to  the  defendants,  ^nd  they  should  not  hold  it  to  the  annoyance 
and  vexation  of  the  complainants,  and  to  the  depreciation  of  the 
value  of  their  property :  Hamilton  v.  Cummings,  1  Johns.  517 ; 
Clousten  v.  Shearer,  99  Maes.  209 ;  Williams  v.  Fitzhugh,  87  N. 
Y.  444;  Tucker  v.  Kenniston,  47  N.  H.  270;  Kennedy  v,  Ken- 
nedy, 7  Wright  413,  417 ;  2  Story's  Eq.  Jur.,  sec.  700. 

M.  F.  Elliott  and  H.  B.  Wright  (with  whom  was  C.  A,  Buck- 
alew\  for  appellees. — The  aid  of  a  court  of  equity  cannot  be  in- 
voked to  remove  a  cloud  on  a  title  where  there  is  an  outstanding 
claim  or  an  encumbrance  on  it  which  is  barred  by  lapse  of  time, 
and  therefore  cannot  be  enforced  at  law ;  the  question  must  be 
determined  by  a  jury :  Haines's  Appeal,  23  P.  F.  Smith  171 ; 
Phillips's  Appeal,  18  Id.  130. 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  95 

[Stewart's  Appeal.] 

Mr.  Justice  Sharswood  delivered  the  opiiiion  of  the  court,  May 
10th  1875. 

Upon  every  point  on  which  the  mining  lease  of  December  21st 
1852,  by  Alexander  Jameson  to  Charles  A.  Lane,  was  attacked 
in  the  bill,  the  decision  of  the  learned  judge  below  was  adverse  to 
the  appellants.  Want  of  power  in  the  lessor,  incompetency  by 
reason  of  mental  weakness,  fraud  and  undue  influence,  alteration 
in  the  instrument,  uncertainty  as  to  the  commencement  of  the 
term,  and  want  of  consideration,  are  all  considered  and  disposed 
of,  and  we  think  rightly  disposed  of.  There  is  a  clear  distinction, 
well  established  as  a  rule  in  equity,  between  cases  of  specific  per- 
formance and  of  rescission  or  cancellation.  In  many  instances, 
the  chancellor  will  refuse  specific  performance  where  he  will  also 
refuse  to  order  the  instrument  to  be  delivered  up  to  be  cancelled, 
but  leave  the  parties  to  their  legal  remedies:  Graham  v,  Pancoast, 
6  Casey  89.  This  case  would  certainly  present  itself  in  a  different 
light,  were  it  a  bill  by  the  appellee,  praying  specific  performance 
and  to  be  put  into  possession,  under  the  lease.  The  learned  judge 
below  expressed  the  opinion,  not  only  from  the  unusual  stipulations 
of  the  lease,  and  the  great  age  and  mental  weakness  of  the  lessor, 
but  also  from  the  lapse  of  time  without  any  possession  taken  or 
operations  commenced  under  the  lease,  the  appellant  had  no 
ground  to  apprehend  any  successful  assertion  of  the  rights  of  the 
lessee  or  his  assignees. 

It  is  contended,  however,  that  admitting  this  to  be  so,  the  exist- 
ence of  the  lease  outstanding  in  the  assignee,  waa  a  cloud  upon 
the  title  of  the  appellants,  preventing  their  sale  of  the  property, 
and  that  a  decree  should  have  been  made  upon  that  ground  of 
equity.  Mr.  Justice  Strong  said,  very  truly,  in  Kennedy  v.  Ken- 
nedy, 7  Wright  417,  "  there  are  very  many  cases  analogous  to  bills 
of  peace  in  which  a  chancellor  has  interfered  to  quiet  the  enjoy- 
ment of  a  right,  or  to  establish  it  by  a  decree,  or  to  remove  a 
cloud  from  the  title.  Indeed,  this  is  one  of  the  well  recognised 
branches  of  equitable  jurisdiction,  though  its  extent  is  not  clearly 
defined.''  It  has  been  maintained,  that  an  instrument  wholly 
void  upon  its  face,  would  carry  its  own  condemnation  with  it,  and 
would  not  be  in  a  proper  and  legal  sense,  a  cloud  upon  the  title : 
Hotchkiss  V,  Etting,  36  Barbour  S.  C.  Rep.  45,  and  cases  there 
cited.  Mr.  Justice  Story  considers  it  to  be  now  fully  established, 
that  in  such  cases,  courts  of  equity  will  not  interpose  their  au- 
thority to  order  a  cancellation  or  delivery  up  of  such  instruments : 
2  Story  Eq.  Jur.  700.  Chancellor  Kent,  however,  in  Hamilton 
V.  Cummings,  1  Johns.  Ch.  Rep.  522,  after  an  exhaustive  exam- 
ination of  the  English  precedents  says,  ^'  I  am  inclined  to  think 
that  the  weight  of  authority  and  the  reason  of  the  thing  are  equally 
in  favor  of  the  jurisdiction  of  the  court,  whether  the  instrument 
is  or  is  not  void  at  law,  and  whether  it  be  void  from  matter 
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appearing  on  its  face  or  from  proof  taken  in  the  canse,  and  that 
these  assumed  distinctions  are  not  well  founded."  He  adds :  *'  Per- 
haps the  cases  may  all  be  reconciled  on  the  general  principle,  that 
the  exercise  of  this  power  is  to  be  regulated  by  sound  discretion, 
as  the  circumstances  of  the  individual  case  may  dictate ;  and  that 
the  resort  to  equity  to  be  sustained,  must  be  expedient,  either  be- 
cause the  instrument  is  liable  to  abuse  from  its  negotiable  nature, 
or  because  the  defence,  not  arising  on  its  face,  may  be  difficult  or 
uncertain  at  law  or  from  some  other  special  circumstances  peculiar 
to  the  case,  and  rendering  a  resort  here  highly  proper  and  clear 
of  all  suspicion  of  any  design  to  promote  expense  and  litigation." 
The  best  expression  of  the  rule,  as  it  seems  to  me,  is  to  be  found 
in  an  opinion  of  the  Supreme  Court  of  Massachusetts,  in  Martin 
V,  Graves,  5  Allen  661,  by  Merrick,  J.  "  Whenever  a  deed  or 
other  instrument  exists,  which  may  be  vexatiously  or  injuriously 
used  against  a  party,  after  the  evidence  to  impeach  or  invalidate  it 
is  lost,  or  which  may  throw  a  cloud  or  suspicion  over  his  title  or 
interest,  and  he  cannot  immediately  protect  or  maintain  his  right 
by  any  course  of  proceedings  at  law,  a  court  of  equity  will  afford 
relief  by  directing  the  instrument  to  be  delivered  up  and  cancelled, 
or  by  making  any  other  decree  which  justice  or  the  rights  of  the 
parties  may  require."  It  is  certainly  a  matter  in  the  sound  dis- 
cretion of  the  court,  in  view  of  all  the  circumstances  of  the  case, 
and  the  power  ought  not  to  be  exercised,  except  in  a  very  clear  case. 
We  think  this  is  not  such  a  case.  To  exercise  it  here,  would  be 
in  eflFect  to  overrule  the  well-settled  principle  of  chancery,  which 
has  already  been  adverted  to,  and  say,  that  whenever  a  chancellor, 
on  account  of  the  laches  of  the  adverse  claimant,  or  the  unreason- 
ableness of  the  contract,  or  the  mental  weakness  of  the  party, 
would  decline  to  enforce  the  contract  by  a  specific  performance, 
he  will  order  it  to  be  delivered  up  to  be  cancelled,  when  it  may 
operate  to  cloud  the  title.  The  lessees  or  their  assignees  ought  not 
to  be  deprived  of  their  legal  remedies^  and  their  constitutional 
right  of  trial  by  jury,  as  they  would  be  by  such  a  decree. 

Decree  affirmed  and  appeal  dismissed,  each  party  to  pay 
his  own  costs  of  this  appeal. 


.  Moore  verstcs  Kiflf  d  al. 

78         55 

388C    *375  1.  Kiff  ^av6  Moore  ten  notes,  one  payable  each  consecutive  year  without 

interest;  judgment  was  entered  on  them  ;  at  the  same  time  ten  plain  notes 

were  given  for  the  interest,  payable  yearly.    Kiff  made  payments  to  Moore 

from  time  to  time ;  neither  party  made  any  appropriation  of  these  payments 

to  either  debt.     More  than  six  years  after  the  interest  notes  were  dae,  in  a 

scire  facias  on  the  judgment,  the  court  charged  "as  the  interest  notes  are 

now  harred  by  the  statute,  these  payments  must  be  applied  to  the  debt  in 

controversy."     Held  to  be  error. 
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2.  Where  a  debtor  owes  more  than  one  debt  to  the  same  creditor,  and  a 
payment  is  made  generally,  the  law  makes  the  application. 

3.  Where  money  is  paid  generally  on  a  debt,  it  is  to  be  applied  first  to  the 
interest,  and  then  to  the  extinguishment  of  the  debt. 

4.  The  interest  notes  were  payable  in  goods ;  when  payments  were  made 
it  was  agreed  that  they  should  be  credited  on  "  the  notes  •/'  there  had  been 
no  offer  by  the  debtor  to  pay  in  goods  :  Held  to  be  payment  on  the  debt  evi- 
denced by  all  the  notes. 

5.  When  payment  of  a  debt  is  to  be  in  goods,  failure  to  pay  or  offer  to 
pay  in  goods,  according  to  agreement,  fixes  the  liability  of  debtor  to  pay  in 
money. 

March  10th  1875.  Before  Agnew,  C.  J.,  Sharsw.ood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Bradford  county :  No. 
54,  to  January  Term  1875. 

This  was  a  scire  facias  sur  judgment,  issued  January  8th  1868, 
by  Abraham  C.  Moore  against  Erastus  Kiff,  Samuel  Kiff  and  John 
Kiff. 

The  judgment  on  which  this  scire  facias  was  issued,  was  entered 
to  September  Term  1846,  on  a  bond  with  warrant  of  attorney,  to 
confess  judgment,  dated  June  24th  1846,  conditioned  for  the  pay- 
ment of  ten  notes  of  the  same  date,  amounting  in  the  whole  to 
$8150.  The  notes  were  executed  by  the  defendants  and  payable 
yearly  for  ten  years  without  interest.  At  the  same  time  the 
defendants  gave  to  the  plaintiff,  ten  notes  for  the  interest  on  the 
other  notes,  payable  "  in  good  merchantable  sugar  or  pork,  at  cash 
price,  to  be  delivered  in  Troyboro.**'  These  notes  also  were  pay- 
able yearly,  in  ten  consecutive  years. 

The  case  was  tried  October  8th  1873,  before  Streeter,  P.  J. 

On  the  trial  it  appeared  by  the  evidence  that  the  notes  had  been 
given  for  the  purchase-money  for  a  farm  of  350  acres  and  the  stock 
on  it,  sold  by  plaintiff  to  defendants.  By  articles  of  agreement  of 
November  28th  1849,  between  the  plaintiff  and  defendants,  the  land 
was  transferred  again  to  the  plaintiff  at  $5.50  per  acre,  it  being 
agreed  ^'  to  admit  as  payment  of  said  several  notes  as  much  as  said 
land  shall  amount  to,"  and  ^^  that  all  payments  heretofore  made  by 
said  Kiffs,  or  either  of  them,  upon  said  notes,  shall  be  allowed  by 
said  Moore  the  same  as  if  these  articles  had  not  been  made,  any- 
thing in  these  articles  to  the  contrary  notwithstanding.*' 

In  addition  to  the  price  ($1926)  of  the  farm  resold  to  the  plain- 
tiff, he  had  received  on  the  notes  $90.75,  and  also  from  a  sheriff's 
sale  of  defendants'  property,  $245.92.  The  plaintiff  testified  that 
he  had  bought  a  farm  from  the  defendants  in  Columbia,  of  the  pur- 
chase-money of  which,  $570.17  were  to  be  applied  on  the  notes. 

The  defendants  gave  evidence  that  the  purchase-money  of  the  farm 
in  Columbia  was  $1000,  from  which  were  to  be  deducted  $90,  on 
account  of  another  debt,  leaving  $910  to  be  applied  to  the  judg- 
ment ;  also  $200  for  sugar  delivered  to  plaintiff. 
28  P.  F.  Smith— 7 
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They  gave  evidence  also  for  the  purpose  of  showing  that  the 
whole  amount  of  the  notes  had  been  paid. 

The  parties  made  no  appropriation,  of  the  several  payments  to 
any  particular  part  of  the  debts. 

The  court  charged :  *  *  * 

"  The  defendants  insist  that  this  credit  (for  the  Columbia  farm) 
should  be  $910  instead  of  $570.16;  it  is  for  you  to  determine 
under  the  evidence  which  is  the  true  amount.  *  *  *  We  under- 
stood from  the  evidence  that  the  price  of  the  350  acres  resold  to 
plaintiff,  as  well  as  the  amount  paid  by  Samuel  Eiff,  was  to  apply 
upon  the. debt  in  judgment  now  sought  to  be  revived;  but  the 
counsel  for  the  plaintiff  insist  that  these  payments  must  be  applied 
to  the  interest  notes  first,  and  the  balance  to  the  judgment. 
They  argue  that  the  agreement  of  3d  May  1850,  shows  this  to 
be  true.  The  amount  of  those  interest  notes  has  not  been  stated, 
though  the  notes  were  to  be  considered  in  evidence.  No  money  or 
sums  were  ever  applied  by  Moore  to  either  debt,  and  as  the  interest 
notes  are  now  barred  by  the  statute,  it  seems  to  us  that  these  pay- 
ments must  be  applied  to  the  debt  in  controversy.  You  have  then 
350  acres  at  $5.50  per  acre,  making  $1925.  The  amount  of  en- 
dorsements and  costs  made  by  sheriff,  $336.67.  The  sum  paid  by 
Samuel  Kiff,  according  to  Mr.  Moore,  $570.16 ;  making  in  ail 
$2831.83.  The  debt  was  $3150,  and  the  balance  due  the  plaintiff 
by  this  calculation  would  be  $319,  and  the  interest  on  that  sum  from 
the  24th  June  1856,  the  time  when  the  last  note  became  due.  But 
the  defendants  claim  that  the  amount  paid  by  Samuel  Kiff  was 
$910.  If  you  adopt  that  view  of  the  evidence,  it  makes  the  pay- 
ment $339.84  more,  and  that  would  fully  pay  the  judgment.  The 
defendants  also  claim  that  they  should  be  allowed  for  zOOO  pounds 
of  sugar  at  10  cents  per  pound,  but  we  have  already  said  all  that 
is  necessary  upon  that  item."  *  *  * 

The  verdict  was  for  the  defendants. 

The  plaintiff  took  a  writ  of  error.  He  assigned  for  error,  that 
the  court  erred : — 

1.  In  submitting  to  the  jury  the  question  whether  the  payment 
made  by  Samuel  Kiff  by  a  farm  in  Columbia  was  $910  or  $570.16. 

2.  In  instructing  the  jury  that  the  payments  made  by  defend- 
ants must  be  applied  to  the  debt  in  controversy,  "  without  regard 
to  the  interest  notes." 

3.  In  not  instructing  the  jury  that  they  should  ascertain  the 
amount  owing  by  defendants  to  plaintiff  at  the  date  of  the  re-sale 
of  the  farm,  viz  :  November  28th  1849,  upon  all  the  notes  given 
at  the  original  purchase,  and  after  deducting  the  payments  thus 
made,  give  the  plaintiff  judgment  for  the  balance,  if  any,  with 
interest  to  the  date  of  note. 

4.  In  instructing  the  jury  that  plaintiff  was  only  entitled  to  in- 
terest on  any  balance  owing  at  the  date  of  re-selling  the  farm,  from 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  99 

[Moore  9.  Kiff.] 

the  24th  of  June  1856,  the  date  when  the  last  principal  note 
became  due. 

W.  H.  Camoehany  for  plaintiff  in  error. — A  partial  payment 
is  to  be  applied,  first,  to  interest  on  the  debt,  and  then  to  the  prin- 
cipal: Speirs  r.  Hamot,  8  W.  &  S.  17;  Bouv.  Inst,  sect.  384. 

D.  RochweU  (with  whom  was  H,  N.  WiUiaim)^  for  defendants 
in  error. 

• 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  March 
19th  1875. 

We  do  not  see  the  force  of  the  first  assignment  of  error.  It 
amounts  substantially  to  an  allegation,  that  the  court  b^low  erred 
in  submitting  a  question  of  fact  to  the  jury.  What  other  disposi- 
tion the  court  could  have  made  of  it  does  not  appear. 

We  think  the  learned  judge  erred  in  instructing  the  jury  that 
the  payment  made  by  the  defendants,  must  be  applied  to  the  prin- 
cipal of  the  debt  in  controversy,  to  the  exclusion  of  the  interest 
notes.  He  places  this  upon  the  ground,  that  the  latter  were 
barred  by  the  statute,  as  will  be  seen  from  the  following  extract 
from  his  charge  :  "  No  money  or  sums  were  ever  applied  by 
Moore  to  either  debt,  and  as  the  interest  notes  are  now  barred  by  the 
statute,  it  seems  to  us,  that  these  payments  must  be  applied  to  the 
debt  in  controversy."  The  error  of  this  reasoning  consists  in  the 
fact,  that  at  the  time  of  the  agreement  of  November  28th  1849, 
the  interest  notes,  referred  to,  were  not  barred.  It  is  not  pre- 
tended that  any  payments  have  been  made  since  that  date. 

It  does  not  appear  that  Moore  ever  applied  the  payments  made 
prior  to  said  agreement,  or  the  price  at  which  the  land  was  resold, 
to  either  class  of  notes.  Nor  was  any  such  application  made  by 
the  defendants.  It  remains,  therefore,  for  the  law  to  apply  them. 
Where  money  is  paid  generally  upon  a  debt,  the  obvious  rule  is,  to 
apply  it  first,  to  the  interest,  if  any,  in  arrears,  and  then  the  ex- 
tin^ishment  of  the  principal.  Is  there  any  valid  reason  why 
such  rule  should  not  be  applied  in  this  case  ?  This  transaction,  as 
it  stood  originally,  was  a  sale  of  a  farm,  with  the  stock,  for  the 
sum  of  $3150.  Notes  were  to  be  riven  for  this  sum,  with  interesty 
to  be  secured  by  a  judgment.  When  the  parties  came  to  close 
it  up,  for  some  reason,  separate  notes  were  given  for  the  interest, 
and  they  were  made  payable  in  pork  and  sugar.  By  the  sub- 
sequent agreement  of  November  28th  1849,  Moore  was  to  take 
the  land  back  at  $5.50  per  acr  ,  and  this  price,  as  well  as  former 
payments,  was  to  be  credited  upon  the  original  indebtedness.  In 
the  precise  language  of  the  agreement,  it  was  to  be  admitted  as 
payment  of  "  said  several  notes."  What  notes  ?  The  notes  for 
the  principal  only  ?     There  is  not  a  word  in  the  agreement  to  in- 
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dicate  this.  The  parties  evidently  contemplated  the  payment  of 
the  debt  due  Moore,  not  merely  the  principal  of  that  debt  Nor 
is  the  fact  that  the  interest  notes  were  payable  in  pork  and  sugar 
material,  unless  there  had  been  an  offer  to  show  payment  in  those 
particular  commodities.  The  defendants  had  a  right  to  pay  in 
pork  and  sugar.  An  offer  to  do  so  would  have  been  a  sufficient 
answer  to  a  demand  for  payment.  But  a  failure  to  show  either 
payment,  or  an  offer  of  payment,  in  these  articles,  fixes  the  lia- 
bility of  the  defendants  to  pay  in  money. 

If  the  plaintiff  in  error  desired  the  specific  instruction  referred 
to  in  the  third  assignment,  he  should  have  asked  for  it.  No  such 
point  was  submitted  to  the  court.  Under  the  view  which  we  take 
of  the  case,  he  would  have  been  entitled  to  its  affirmance. 

The  fourth  assignment  of  error  is  sustained.  The  plaintiff  was 
entitled  to  recover  the  balance,  if  any,  remaining  unpaid  of  the 
original  debt  of  $3150,  with  interest,  after  deducting  any  payment 
or  proper  credits. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Carhart's  Appeal. 

1.  A  court  of  equity  will  execute  a  trust  where  there  is  a  valuable  con- 
sideration ;  but  if  it  be  voluntary  the  legal  estate  mast  be  put  out  of  the 
settlor ;  the  question  as  to  its  validity  being  whether  it  was  at  first  perfectly 
created. 

2.  In  general,  a  court  of  equity  will  not  execute  unexecuted  voluntary 
contracts  intir  vivos,  but  will  leave  the  parties  to  their  remedies  at  law. 

3.  The  simple  avowal  by  a  purchaser  at  8heri£f  's  sale,  whether  made  at  the 
time  of  the  purchase  or  afterward,  that  the  purchase  was  for  another,  will 
not  support  the  allegation  of  a  trust. 

4.  Power  signed  a  paper  stating  that  if  he  purchased  lands  about  to  be  sold 
by  the  sheriff,  he  would  hold  them  on  specified  trusts  for  creditors  of  the  de- 
fendant in  the  execution ;  after  bis  purchase  of  the  land,  Heldj  under  the 
circumstances  of  the  case,  not  to  create  a  trust  in  Power. 

February  25th  1876.  Before  Agnew,  C.  J.,  Sharswood, 
Williams,  Mbrcur,  Gordon,  Paxson  and  Wood^tard,  JJ. 

Appeal  from  Nisi  Prius.  In  Equity :  Of  January  Term  1870, 
No  35. 

The  bill  in  this  case  was  filed,  January  20th  1870,  by  Lyman 
B.  Carhart,  trustee,  and  Daniel  D.  Badger,  against  George  F. 
Power  and  William  H.  Marston. 

The  plaintiffs  brought  the  bill  as  judgment-creditors  of  Caleb 
Barstow,  both  on  behalf  of  themselves  and  all  the  other  creditors 
of  Barstow,  who  might  come  in,  &c. 

The  bill  set  out : 

1.  On  the  29th  of  July  1864,  Caleb  Barstow  and  John  Eger- 
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ton  became  the  owners,  in  equal  moieties,  of  a  tract  of  land  in 
West  Philadelphia,  subject  to  two  yearly  ground-rents,  one  for 
J2772.71,  payable  to  the  estate  of  John  Hare  Powell,  deceased,  the 
other  for  $1380,  payable  to  the  estate  of  Robert  Hare,  deceased. 

2.  Barstow,  when  he  and  Egerton  became  owners  of  the  pro- 
perty, and  subsequently,  was  indebted  to  the  plaintiffs  and  other 
persons ;  and  Power,  one  of  defendants,  claimed  to  be  a  creditor 
of  Barstow. 

3.  In  1866,  Barstow,  by  reason  of  financial  embarrassments, 
&c.,  and  in  order  to  evade  the  demands  of  his  creditors,  arranged 
with  Power,  that  he  should  become  the  purchaser  of  Barstow's 
interest  in  the  West  Philadelphia  lands  at  a  sheriff's  sale,  pro- 
vided Power  would  execute  a  declaration  of  trust  for  the  benefit 
of  Barstow  and  his  creditors ;  in  pursuance  of  this  arrangement, 
Power  obtained  a  judgment  against  him  in  the  District  Court  of 
Philadelphia,  for  $18,166.65,  under  which,  in  September  1856,  the 
premises  were  sold  by  the  sheriff  to  Power  for  $1000 ;  the  in- 
terest sold  being  valued  at  $100,000,  subject  to  the  ground-rents. 

4.  "  Previously  to  the  sale,  according  to  its  date,  but  subse- 
quently thereto,  and  after  Power  had  obtained  title  to  the  pre- 
mises," he  executed  a  declaration  of  trust,  dated  September  17th 
1866,  which  was  recorded  in  Philadelphia,  February  2d  1867  (a 
copy,  B,  being  appended  to  the  bill),  and  which  recited  that 
Power  was  about  to  become  the  purchaser  of  Barstow's  interest  in 
the  West  Philadelphia  land,  and  declared  that  the  land,  if  pur- 
chased by  him,  should  be  held  in  trust:  (1.)  To  pay  Power's  judg- 
ment of  $18,166.55.  (2.)  To  pay  a  judgment  against  Caleb  Barstow 
in  favor  of  Barstow  &  rope  for  $75,000.  (3.)  If  a  balance  remained 
to  pay  the  creditors  of  Caleb  Barstow.  (4.)  As  soon  as  Egerton's 
interest  could  be  controlled,  Power  was  to  convey  Barstow's  in- 
terest to  whomsover  should  be  selected  as  trustee,  so  that  the 
entire  property  might  be  consolidated  in  one  person,  and  the  sale 
facilitated,  yet  not  so  as  to  prejudice  any  claims  against  the  in- 
terest. 

In  pursuance  of  the  arrangement,  on  the  22d  of  September 
1866,  three  days  after  executing  the  declaration  of  trust,  the  sheriff 
made  a  deed  to  Power  of  all  Barstow's  interest  in  the  land  with- 
out reciting  the  trust. 

5.  The  judgments  mentioned  in  the  declaration  of  trust  were 
fictitious,  used  to  defraud  and  deceive  the  plaintiffs,  and  general 
creditors  of  Barstow. 

6.  Egerton's  interest  having  become  vested  in  Drayton,  an  ex 
parte  partition  of  the  land  was  had  in  the  District  Court  of  Phila- 
delphia, by  Power,  against  Drayton,  and  part  of  the  property 
(designated  as  C.)  was  assigned  to  Power  in  severalty. 

7.  Power,  intending  to  defraud  Barstow's  creditors,  wilfully 
allowed  the  two  ground-rents  to  fall  in  arrear,  without  notifying 
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the  creditors  or  applying  to  them  for  funds  to  pay  the  arrears, 
with  the  design  to  vest  the  title  to  the  premises  absolutely  in  him- 
self;  suits  were  brought  and  judgment  obtained  for  the  rents;  the 
premises  were  taken  in  execution  at  the  instance  of  Power,  and  at 
his  request ;  also,  Morrill  became  the  purchaser  of  both  the  Bar- 
stow  and  Drayton  properties,  at  the  nominal  sum  of  J1500,  sub- 
ject to  the  principal  of  the  two  ground-rents,  and  deeds  were  made 
by  the  sheriff  to  Morrill,  October  10th  1868. 

8.  On  the  14th  of  October,  Morrill  conveyed  to  Power  the  part 
of  the  lands  which  had  been  allotted  to  Power  under  the  proceed- 
ings in  partition.  Morrill's  deeds  recited  the  proceedings  in  par- 
tition, but  not  the  declaration  of  trust. 

9.  The  consideration  for  both  lots  sold  by  the  sheriff  was  paid 
by  Power,  who  was  reimbursed  for  one-half  of  the  consideration 
by  the  Union  Car  Company,  who  were  owners  of  part  of  the 
premises. 

10.  In  pursuance  of  his  fraudulent  purpose,  Power,  on  the  16th 
of  October  1868,  conveyed  part  of  the  premises  to  W.  H.  Marston, 
who  purchased  at  the  request  of  Power,  with  notice  of  the  trust. 

11.  Power  refused  to  acknowledge  himself  trustee  or  to  render 
an  account. 

The  prayers  were: — 

1.  For  discovery. 

2.  For  an  account  by  Power  of  all  the  liabilities  of  Barstow ;  for 
the  moneys  disbursed  by  him,  Power,  on  account  of  the  trust 
estate ;  and  that  he  be  decreed  to  hold  Lot  C.  in  trust  for  the  pur- 
poses aforesaid. 

3.  For  a  decree  that,  the  sale  and  deed  by  the  sheriff  to  Mor- 
rill, the  deed  from  Morrill  to  Power,  and  the  deed  from  Power  to 
Marston,  were  null  and  void. 

4.  That  defendants  might  be  restrained  from  selling,  mortgag- 
ing or  interfering  about  the  premises  so  held  in  trust. 

5.  For  the  removal  of  Power  from  the  trust. 

6.  For  general  relief. 

The  declaration  of  trust  (B.)  was  as  follows : 

"  Whereas,  I,  George  F.  Power,  of  Brooklyn,  in  the  state  of 
New  York,  am  about  to  purchase  the  undivided  one-half  interest 
of  Caleb  Barstow  in  certain  lands  situate  in  West  Philadelphia,  in 
the  state  of  Pennsylvania,  for  sale  by  the  sheriff;  said  lands  being 
more  particularly  described  by  writ  issued  out  of  the  District  Court 
of  Philadelphia,  September  Term  1866,  No.  218 :  Now,  know  all 
men  by  these  presents,  that  the  said  lands,  if  purchased  by  me  at 
the  sale  thereof,  to  be  held  this  day,  shall  be  held  in  trust  for  the 
following  named  purposes,  to  wit : — 

"  1st.  The  proceeds  of  sale  thereof  shall  be  applied  to  the  pay- 
ment of  the  judgment  in  my  favor,  amounting  to  $18,665.65,  with 
interest  and  costs. 
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^^  2d.  Any  balance  of  proceeds  derived  from  sale  thereof,  shall 
be  applied  to  the  payment  of  a  certain  judgment  against  Caleb 
Barstow,  in  favor  of  Barstow  &  Pope,  for  about  $75,000,  together 
with  the  interest  and  costs  thereon. 

"*'  3d.  Should  any  balance  remain  after  the  payment  of  the  above 
amounts,  then  to  apply  the  same  to  the  payment  of  the  creditors 
of  said  Caleb  Barstow. 

"4th.  It  being  understood  and  agreed,  so  soon  as  the  undivided 
one-half  interest  of  E.  F.  Drayton  in  said  lands  can  be  controlled, 
I  agree  to  convey  to  whoever  shall  be  selected  as  trustee  thereof, 
the  Barstow  undivided  one-half  interest,  to  the  end  that  the  entire 
property  may  be  consolidated  in  the  hands  of  one  person,  and  the 
sales  thereof  facilitated  thereby  ;  such  conveyance  or  transfer,  how- 
ever, not  to  prejudice  any  claim  against  said  interest. 

G.  F.  Power." 
Philadelphia;  September  17th  1866. 
Witnesses,  at  signing : 

Thos.  a.  Gummey, 
H.  R.  Warriner." 

"  Be  it  remembered,  that  on  the  2d  day  of  February,  A.  D.  1867, 
before  me,  the  subscriber,  an  alderman  of  the  city  of  Philadelphia, 
personally  came  Thomas  A.  Gummey,  one  of  the  subscribing  wit- 
nesses to  the  execution  of  the  within  deed-poll  or  declaration  of 
trust,  and  being  duly  sworn  according  to  law,  doth  say  that  he  did 
see  the  within  named  George  F.  Power  sign  the  same,  and  as  his 
act  and  deed  deliver  the  above-named  instrument  for  the  purposes 
therein  mentioned ;  and  that  he  did  also  see  H.  R.  Warriner  sub- 
scribe his  name  thereto  as  the  other  witness  of  such  delivery,  and 
that  the  name  of  this  deponent  thereunto  set  and  subscribed  as  a 
witness,  is  of  this  deponent's  handwriting,"  &c. 

Recorded,  February  2d  1867. 

The  defendants'  answer  was  filed  May  16th  1870. 

8.  They  denied  any  arrangement  between  Barstow  and  Power 
for  the  purchase  of  Barstow's  interest  in  the  land ;  they  averred 
that  the  proceedings  by  Power  against  Barstow,  which  resulted  in 
Power's  purchase,  at  sherifiTs  sale,  of  Barstow's  interest,  were  ad- 
verse, without  collusion,  &c.,  with  the  sole  purpose,  on  the  part  of 
Power,  of  collecting  his  claims. 

4.  They  admitted  Power  made  what  was  understood  to  be  a 
^'memorandum  agreement"  with  William  R.  Fosdick,  '* Exhibit 
B. ;"  the  agreement  was  not  intended* by  either  party  to  it,  as  a 
declaration  of  trust,  nor  was  it  to  be  recorded  nor  acknowledged ; 
but  was  intended  simply  as  a  memorandum,  that  in  case  the  land 
owned  by  Drayton  and  mortgaged  to  the  St.  Nicholas  Bank,  of 
New  York,  for  J30,000,  should  be  purchased  by  Fosdick,  the  two 
properties  should  then  be  conveyed  to  one  person,  in  trust  for  the 
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purposes  as  averred,  to  facilitate  a  sale  and  raise  a  fand  to  dis- 
charge Barstow's  liabilities  to  Power,  which  was  more  than  the 
judgment  of  J18,666.55,  mentioned  in  the  agreement;  if  the  in- 
terest of  Drayton  could  be  thus  controlled,  the  proceeds  from  both 
properties  were  to  be  applied,  first,  to  pay  Power's  judgments  and 
the  bank,  pro  rata,  and  the  balance,  if  any,  to  the  debts  of  Bar- 
stow ;  if  Drayton's  property  could  not  be  controlled,  the  agreement 
to  be  void.  They  admitted  that  the  agreement  was  afterwards 
proved  by  a  subscribing  witness  and  recorded ;  but  this  was  by 
mistake,  without  the  knowledge  or  consent  of  Power.  They 
averred  that  the  Drayton  interest  could  not  be  controlled  by  Fos- 
dick,  and  therefore  the  consideration  failed  and  it  became  void ; 
that  no  creditor  of  Barstow,  but  Power,  had  anything  to  do  with 
making  the  agreement,  or  any  knowledge  of  it  till  after  it  was  re- 
corded. Fosdick  was  not  then  a  creditor,  nor  authorized  by  any 
of  Barstow's  creditors,  to  make  such  agreement.     • 

5.  They  denied  that  Power's  judgment  was  fictitious,  or  ever  in- 
tended as  a  cover  or  fraud ;  they  averred  that  it  was  for  money 
actually  lent  by  Power  to  Barstow,  and  was  but  a  small  part  of 
Barstow's  indebtedness  to  him. 

6.  They  admitted  the  proceedings  in  partition ;  the  final  judg- 
ment having  been  entered  December  2d  1867. 

7.  They  denied  fraud  in  the  sheriffs  sale  of  1868,  on  the  arrears 
of  the  ground-rents,  and  that  the  purchase  was  made  to  Morrill  at 
Power's  request.  They  averred  that  it  was  not  Power's  fault  that 
the  ground-rents  fell  in  arrear,  but  this  resulted  from  the  neglect 
of  the  Union  Car  and  Manufacturing  Company,  by  whom  one-half 
of  the  arrears  was  payable — only  one- fourth  was  payable  by  Power. 
He  was  always  willing  to  pay  his  proportion,  but  the  owners 
refused  to  receive  a  portion  of  the  arrears,  and  the  company  refused 
to  pay  their  share.  Power  had  used  his  best  efforts  to  save  the 
property  from  waste  or  loss,  and  liability  for  ground-rents ;  he 
had  paid  for  taxes,  ground-rents,  &c.,  more  than  $16,000,  no  part 
of  which  had  the. plaintiff,  or  any  other  creditor  of  Barstow,  offered 
to  refund ;  he  had  made  efforts  to  have  the  ground-rents  appor- 
tioned; the  owners  agreed  to  an  apportionment,  and  the  stock- 
holders, on  the  14th  of  April  1869,  by  a  resolution,  authorized  the 
president  to  execute  deeds  for  the  purpose,  but  the  president  refused 
to  do  so ;  on  the  1st  of  February  1870,  the  resolution  was  rescinded, 
with  the  avowed  intention  of  embarrassing  the  defendants  and 
others  as  to  the  property. 

8.  They  averred  that  the  alleged  declaration  of  trust  was  not 
mentioned  in  the  deeds  from  Morrill  to  Power,  because  it  had  be- 
come void,  and  was  so  considered  by  Fosdick  and  Power,  the  only 
parties  to  it,  and  because  no  claim  could  be  set  up,  after  the 
sheriffs  sale,  for  the  arrears  of  the  ground-rent. 

9.  They  denied  that  the  consideration  of  the  sale  of  the  sheriff 
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to  Morrill  was  paid  by  Power,  or  that  he  was  reimbursed  by  the 
car  company. 

10.  They  denied  that  the  conveyance  of  Power  to  Marston  was 
made  for  any  fraudulent  purpose,  or  to  avoid  responsibility  under 
the  alleged  declaration  of  trust ;  the  conveyance  was  made  in 
good  faith  for  the  consideration  stated  in  the  deed. 

11.  They  denied  that  Power  had  refused  to  give  all  proper  in- 
formation to  any  one  who  had  a  right  to  ask  it. 

A  replication  was  filed,  and  the  cause  was  referred  to  William 
J.  M'Elroy,  Esq.,  as  examiner  and  master. 

A  very  large  amount  of  testimony  was  taken ;  suflScient  of  it  to 
an  understanding  of  the  case  will  be  found  in  the  extracts  in  the 
master's  report  and  the  opinion  of  the  Supreme  Court. 

The  master  reported: — 

"  On  the  Ist  of  July  1864,  John  M.  Reed  was  the  owner  of  a 
tract  of  land,  containing  about  32  acres,  on  the  west  side  of  the 
river  Schuylkill,  in  West  Philadelphia,  extending  westwardly  from 
that  river  across  the  Junction  Railroad  ;  subject  to  the  ground-rents 
set  out  in  the  first  paragraph  of  the  bill.  On  that  day  he  con- 
veyed the  portion  of  land  east  of  the  railroad,  containing  about  10 
acres,  to  Caleb  Barstow  and  John  Egerton.     On  the  29th  of  July 

1864,  Reed  conveyed  the  portion  of  the  tract,  west  of  the  railroad, 
containing  about  22  acres,  to  Barstow  and  Egerton ;  they  on  the 
30th  of  July  conveyed  the  10  acres,  east  of  the  railroad,  to  the 
American  Car  Company.  On  the  20th  of  April  1865,  Egerton 
conveyed  his  moiety  of  the  western  portion  to  Edward  F.  Drayton, 
who  on  the  25th  of  July  1865,  mortgaged  it  to  the  St.  Nicholas 
National  Bank  of  New  York,  to  secure  the  payment  of  $30,000. 
Barstow  and  Egerton,  and  all  the  parties  in  the  case  resided  in 
New  York.  Bargtow  and  Egerton  erected  buildings  for  manu- 
fiicturing  purposes  on  the  10-acre  lot,  but  the  enterprise  proved 
a  failure;  the  American  Car  Company,  having  become  embar- 
rassed in  November  1864,  Barstow  and  Egerton  suspended.  Power 
issued  foreign  attachments  against  Barstow  and  Egerton,  out  of  the 
District  Court  of.  Philadelphia,  under  which  the  interests  of  Bar- 
stow and  Egerton,  respectively,  on  the  22-acre  tract,  was  attached. 
Appearances  were  entered  for  Barstow  and  Egerton,  and  judg- 
ments were  entered  a^inst  them  on  the  attachments,  on  the  10th 
of  January  1866.  Writs  of  venditioni  exponas  were  issued  in  due 
time  on  these  judgments,  and  the  interests  of  Barstow  and  Egerton 
were  separately  advertised  by  the  sheriff  for  sale  on  the  4th  of 
June  1866.  All  these  proceedings  were  adverse.  There  was  no 
collusion  or  fraud  between  Barstow  and  Power  in  reference  to  any 
part  of  these  proceedings ;  but  they  were  instituted  and  conducted 
by  Power,  for  the  purpose  of  recovering  his  debt.  H.  R.  War- 
riner,'  Esq.,  was  of  counsel  with  Power.     On  the  20th  of  May 

1865,  Barstow  executed  a  bond,  with  warrant  of  attorney  to  con- 
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fess  judgment,  conditioned  for  the  payment  of  9120,000,  to  the 
American  Car  Company;  on  this  bond  judgment  was  entered  May 
22d  1866,  in  the  District  Court  of  Philadelphia.  Thomas  A. 
Gummey,  Esq.,  was  of  counsel  with  the  company.  On  the  22d 
of  May  1865,  Barstow  executed  another  bond,  with  warrant,  &c., 
conditioned  for  the  payment  of  $75,000,  to  H.  W.  Barstow,  W.  P. 
Barstow,  and  J.  L.  Pope,  trading  as  Barstow  &  Pope.  On  the 
same  day,  judgment  was  entered  on  this  bond  in  the  same  court. 
W.  H.  Rawie,  Esq.  was  of  counsel  with  Barstow  &  Pope. 

"  On  the  27th  of  May  1865,  Barstow  &  Pope  executed  an  assign- 
ment of  their  bond  and  judgment  to  a  large  number  of  persons, 
named  in  the  assignment,  in  which  the  respective  amounts  appro- 
priated to  each  was  particularly  set  out. 

"  The  assignment  was  prepared  in  New  York  and  forwarded  to 
Philadelphia  to  Mr.  Rawle ;  it  continued  in  his  possession,  but  was 
not  filed  of  record  until  April  24th  1871.  No  negotiations  took 
place,  in  relation  to  the  property  between  Mr.  Power  and  the 
parties  interested,  until  the  3d  of  June  1866,  the  day  before  that  on 
which  the  property  was  advertised  for  sheriff's  sale.  On  that  day, 
a  meeting  was  held  at  Mr.  Rawle's  office,  at  which  were  present, 
Mr.  Rawle,  representing  Caleb  Barstow  and  Barstow  &  Pope ; 
Caleb  Barstow  ;  Power,  with  his  counsel,  Mr.  Warriner,  and  Bar- 
rett, secretary  of  the  car  company.  It  was  expected  that  Mr. 
Gummey,  of  counsel  with  the  car  company,  and  Fosdick  would 
have  been  present. 

"  It  would  appear  from  the  parties  present,  and  expected  to  be 
present,  that  the  matters  discussed  had  reference  not  merely  to  the 
property  advertised  for  sale,  as  the  Barstow  moiety,  but  also  to 
the  Egerton  moiety  of  the  same  tract  which,  also,  was  advertised 
for  sale,  and  which  had  been  conveyed  by  Egerton  to  Drayton, 
and  by  him  mortgaged  to  the  St.  Nicholas  National  Bank,  of 
which  Mr.  Fosdick  was  then  president ;  and  probably  also  to  the 
property  of  the  American  Car  Company,  which  was  bound  by  the 
same  ground-rents  to  which  the  Barstow  and  Egerton  property 
was*  subject.  Mr.  Power  says  that  the  subjects  discussed  were  in 
relation  to  the  lines  of  the  ground-rents,  their  apportionment,  and 
the  best  manner  of  obtaining  a  good  title  to  the  property  in  the 
event  of  a  sale ;  that  no  conclusion  was  arrived  at  and  no  definite 
plan  agreed  upon,  but  that  it  was  thought  best  to  sell  under  the 

f round-rents,  as  in  that  way  a  title  would  be  obtained  to  both  the 
tarjstow  and  Drayton  interests  for  the  ultimate  purpose  of  vesting 
them  in  one  person,  and  thus  facilitating  a  sale  of  the  whole ;  that 
it  was  agreed,  however,  to  postpone  the  sheriff's  sale,  as  Mr.  Fos- 
dick, who  was  proposed  as  trustee  for  the  purpose  of  private  sale, 
was  not  present,  and  also  in  order  to  settle  the  manner  in  which 
the  proceeds  of  such  sales  should  be  distributed.  Mr.  Rawle  de- 
pends much  for  his  recollection  of  the  transactions  of  this  meeting 
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on  a  note  written  by  him  on  the  same  day  (and  he  thinks  during 
the  conference)  to  Mr.  Gnmmey,  in  which  he  states  that  a  sugges- 
tion had  been  made  that  the  sheriff's  sale  should  be  postponed, 
and  that  Mr.  Power  and  Mr.  Fosdick  should  buy  the  property  at 
the  adjourned  sale,  and  hold  it  for  the  benefit  of  the  lien  creditors ; 
and,  in  a  postscript,  he  further  says :  '  We  have  worked  out  the 
plan  of  making  the  title  by  a  sale  under  the  ground-rent,  to  which 
we  all  incline.  In  this  note  he  mentions  a  proposed  meeting  at 
Mr.  Gummey's  office  on  the  next  day,  at  which  Mr.  Fosdick 
would  be  present.  There  is  no  evidence  to  show  that  this  pro- 
posed meeting  was  held. 

"  It  is  to  be  regretted  that  more  definite  evidence  could  not  be 
obtained  as  to  the  details  of  this  meeting  of  the  3d  of  June.  No 
other  person  present,  except  those  above  named,  was  examined  in 
reference  to  it.  The  lapse  of  time,  and  the  complicated  character 
of  the  interests  involved,  seem  to  have  obscured  the  recollection 
of  those  who  have  testified.  Indeed,  Mr.  Rawle  says  that  he  has 
no  recollection  of  any  precise  word  or  sentence,  nor  even  any 
exact  subject  of  conversation  at  that  interview,  and  that  he  should 
have  utterly  forgotten  the  interview,  had  not  his  memory  been 
refreshed  by  the  note  written  by  him  to  Mr.  Gummey. 

"  Upon  the  evidence  given,  my  conclusion  is  that  the  meeting  did 
not  result  in  any  definite  agreement,  except  that  the  sheriff's  sales 
should  be  postponed  for  the  present.  It  resulted,  however,  in  this, 
that  an  effort  was  afterwards  made,  looking  to  a  consolidation  of 
the  two  undivided  moieties  of  the  twenty-two  acres  in  one  person, 
for  the  benefit  of  the  parties  interested." 

The  executions  were  stayed.  Power  then  commenced  efforts  to 
secure  the  co-operation  of  the  parties,  in  order  to  unite  the  title 
of  the  two  moieties  in  Fosdick,  as  trustee,  to  sell  and  distribute 
the  proceeds.  Fosdick's  interest  was  as  president  of  the  St.  Nich- 
olas National  Bank,  mortgagee  of  the  Egerton  interest.  Power, 
besides  holding  the  judgment  before-mentioned  against  Barstow, 
was  a  creditor  to  an  amount  exceeding  $100,000.  Power's  nego- 
tiations were  with  Caleb  Barstow,  Barstow  &  Pope  and  Fosdick. 

He  did  not  consult  with  any  of  the  persons  in  interest  under  the 
975,000  judgment,  except  Marston  &  Power,  nor  with  any  other 
creditor  of  Barstow.  Power  was  not  aided  in  his  efforts,  by  the 
counsel  of  any  of  the  other  parties,  in  Philadelphia.  Mr.  Rawle 
recollected  several  interviews  with  the  counsel  and  their  clients, 
and  other  parties  interested,  but  had  '^  no  distinct  recollection  of 
any  particular  interview  with  any  particular  person,  nor  of  any- 
thing that  was  said  or  done  at  any  interview."  He  thought  that 
the  Hare  ground-rent  suit  was  brought  at  his  request,  Mr.  Outer- 
bridge,  being  of  counsel,  in  pursuance  of  the  plan  adopted  at  the 
meeting  of  June  3d,  but  as  to  any  connection  of  Power  with  it,  it 
would  be  mere  inference,  connecting  the  plan  proposed  in  the 
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postscript  of  his  note  with  the  commencement  of  the  suit,  ten  days 
afterwards.  Judgment  was  obtained  on  the  Hare  ground-rent, 
July  9th  1866,  and  subsequently  on  the  Powell  ground-rent. 

Executions  were  issued  on  the  ground-rent  judgments  and  the 
property  was  advertised  for  sale  by  the  sheriflF,  on  the  17th  of  Sep- 
tember. On  the  15th  of  September,  Fosdick  purchased  the  Hare 
judgment  and  it  was  marked  to  his  use ;  on  the  day  of  the  sheriflTs 
sale,  the  Powell  judgment  also  was  purchased  by  him  and  marked 
to  his  use.  His  object  was  to  secure  to  himself,  the  control  of  the 
sale  of  the  American  Car  Company's  property. 

"  I  do  not  find  from  the  evidence  that  anything  was  done  by  the 
counsel  or  parties,  in  Philadelphia,  up  to  the  last  date  mentioned, 
with  reference  to  a  consolidation  of  the  Barstow  and  Egerton  in- 
terests in  this  property,  for  the  common  benefit  of  the  creditors 
concerned  in  it." 

As  the  result  of  Power's  efforts,  a  written  agreement  was  pre- 
pared in  New  York,  between  Fosdick,  Power,  Caleb  Barstow, 
Marston  &  Power,  Barstow  &  Pope  and  The  St.  Nicholas  Bank.  It 
*'  Provided  for  a  sale  of  the  Drayton  moiety  under  a  foreclosure 
of  the  bank's  mortgage,  and  for  sales  under  the  ground-rents  and 
under  the  judgment  held  by  Power  against  the  Barstow  moiety ; 
that  Fosdick  should  purchase  all  the  property  and  take  the  title 
thereof  free  from  all  encumbrances,  except  the  ground-rents,  and 
hold  the  same  in  trust,  and  when  the  property  should  be  disposed 
of,  the  amount  realized  should  be  appropriated,  1st,  to  reimburse 
him  all  expenses  incurred ;  2d,  to  pay  and  discharge  all  ground- 
rents  and  claims  therefor ;  3d,  to  pay  pro  rata  the  bank's  mort- 
gage and  the  judgments  held  by  Power  against  Barstow  and  Eger- 
ton ;  4th,  to  pay  the  bank  all  losses  arising  out  of  transactions 
with  Barstow  and  Egerton ;  5th,  to  pay  pro  rata  the  parties  en- 
titled under  the  judgment  of  $75,000^  confessed  to  Barstow  & 
Pope ;  6th,  to  pay  the  Phoenix  Warehousing  Company  the  amount 
of  checks  and  notes  of  Caleb  Barstow  held  by  that  company ;  7th, 
to  pay  all  notes  and  checks  of  Caleb  Barstow  held  by  George  F. 
Power  and  Marston  &  Power  for  confidential  indebtedness ;  and 
8th,  to  pay  the  general  creditors  of  Barstow  and  Egerton." 

This  paper  received  the  approval  of  Caleb  Barstow  and  Henry 
W.  Barstow  on  the  2d  August  1866,  and  it  was  then  submitted  by 
Mr.  Power  to  Mr.  Fosdick,  but  the  latter,  acting  under  the  advice 
of  his  counsel,  declined  to  sign  it,  or  to  have  anything  to  do  with 
it.  Caleb  Barstow  alleges  that,  notwithstanding  this,  both  Mr. 
Fosdick  and  Mr.  Power  agreed  to  it  verbally,  and  that  pursuant  to 
this  understanding,  they  proceeded  to  Philadelphia,  where  Fosdick 
bought  the  property  of  the  American  Car  Company,  and  Power 
bought  the  ground  lying  west  of  the  Junction  Kailroad.  As  to 
any  verbal  agreement  of  this  nature,  Barstow  is  contradicted 
by  both  the  others,  and  it  is  certain  the  written  agreement  had 
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no  reference  to  the  property  of  the  Car  Company.  Mr.  Fosdick 
says  that  his  understanding  was,  that  the  paper  submitted  to  him 
was  a  proposition  made  to  him  by  Mr.  Power  to  act  in  the  matter 
as  therein  provided,  mainly  for  the  benefit  of  Mr.  Power.  The 
eyidence  does  not  show  that  any  further  attempts  to  come  to  an 
agreement  were  made  in  New  York." 

On  July  18th  1868,  Power  was  informed  of  the  judgments  for 
the  ground-rents,  expressed  his  satisfaction,  and  said  he  would  see 
Fosdick,  with  whom,  he  said,  he  acted  *'  in  concert  in  this  matter.'* 
Shortly  afterwards,  Mr.  Warriner  issued  an  execution  on  the 
judgments  in  foreign  attachment  against  Barstow,  and  informed 
Power  that  the  sherifTs  sale  would  be  made  September  17th.  The 
property  of  the  Car  Company  was,  at  the  same  time,  advertised  for 
sale  under  various  writs.  Up  to  the  14th  of  September,  no  defi- 
nite arrangement  had  been  made  as  to  the  disposition  of  the  pro- 
perty. 

The  master  then  gives  the  conflicting  testimony  taken,  as  to 
any  plan  adopted  on  June  3d  1866,  in  reference  to  the  disposition 
of  the  property ;  that  on  the  part  of  defendants,  tending  to  show 
that  no  arrangement  had  been  made,  as  was  alleged  to  be  contained 
in  the  "  declaration  of  trust,"  Mr.  Bawle  was  unable  to  testify  that 
he  had  seen  Power  or  his  counsel  in  September  1866,  and  said  : 
'^  I  have  no  memory  whatever  on  the  subject,  except  such  a  pro- 
fessional one  as  is  made  up  more  from  inference  than  direct  recol- 
lection." Mr.  Rawle  said  that  his  recollection  on  the  subject  was 
vague  and  indefinite,  that  the  interests  were  numerous  and  ^'  more 
than  proportionally  complicated,  and  he  cannot  discriminate." 

The  giving  of  *' Exhibit  B."  was  proposed  by  Power;  "it  was 
entirely  voluntary  on  his  part ;  there  was  no  present  considera- 
tion for  it ;  it  was  not  sealed  or  acknowledged ;  it  was  not  to  be 
recorded,  but  left  in  the  care  of  Mr.  Gummey,  to  be  held  by  him 
merely  as  a  memorandum,  and  its  use,  as  an  executed  paper,  was 
dependent  upon  a  contingency,  namely,  that  the  undivided  moiety 
of  Drayton  in  the  property  could  be  purchased  or  controlled  and 
the  interests  of  Bai^tow  and  Drayton  consolidated  in  one  person." 

The  sherifi^'s  sale  took  place  on  the  same  day  (September  17th 
1866),  after  signing  the  paper,  and  Power  bought  Caleb  Barstow's 
moiety  for  flOOO.  At  the  same  sale  Fosdick  bought  the  property 
of  the  Car  Company  for  $10,000,  and  afterwards  sold  it  to  the 
Union  Car  and  Manufacturing  Company,  who  owned  'it  at  the 
time  the  bill  was  filed.  Judgment  was  afterwards  obtained  for 
arrears  of  the  Powell  ground-rent,  which  fell  due  October  1st 
1866 ;  the  sale  was  advertised  for  February  4th  1867 ;  on  that  day 
the  judgment  wa«  marked  to  the  use  of  Fosdick  and  he  stayed  the 
sale.  On  the  2d  of  February,  Fosdick  had  instructed  his  counsel, 
Mr.  Gummey,  to  have  the  agreement  (Exhibit  B.)  recorded,  and 
Mr.  Gummey,  being  one  of  the  subscribing  witnesses,  proved  its 
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execution  and  had  it  recorded  .the  same  day ;  this  was  done  with- 
out the  knowledge  of  Power,  and  was  a  violation  of  the  oral  agree- 
ment made  when  ^'B.''  was  signed.  Fosdick's  purpose  was  to 
thwart  Power  in  his  efforts  to  obtain  the  Drayton  interest,  and  to 
consolidate  the  two  moieties  for  the  purposes  of  the  agreement  of 
September  17th  1866.  Power  had  not  shown  any  intention  to 
escape  from  the  terms  of  the  agreement,  but  endeavored  to  carry 
it  into  effect.  He  commenced  proceedings  in  partition,  March 
9th  1867,  and  whilst  they  were  pending,  Fosdick  issued  a  scire 
facias  on  the  St.  Nicholas  Bank  mortgage,  and  obtained  judgojient 
May  26th ;  a  levari  facias  was  issued  June  12th ;  judgment  qttod 
partitio  fiat  was  obtained  June  15th.  The  Drayton  interest  was 
advertised  for  sale  under  the  levari  on  the  1st  Monday  in  July. 
A  writ  of  partition  was  issued  returnable  on  the  1st  Monday  in 
August.  There  were  negotiations  for  arranging  matters  between 
Power  and  Fosdick,  without  success..  At  the  sheriff's  sale.  Power 
bid  $40,000,  but  the  counsel  for  the  bank,  under  Fosdick's  instruc- 
tions, stayed  the  sale,  much  to  Power's  dissatisfaction.  In  the 
partition  suit,  purpart  "  C  "  was  adjudged  to  Power.  The  re- 
mainder of  the  22-acre  tract  was  allotted  to  Drayton,  and  the 
})artition  was  confirmed  December  2d  1867.  Under  a  pluries 
evari  the  purpart  of  the  22  acres  allotted  to  Drayton  was  sold  by 
the  sheriff  March  2d  1868,  to  Peter  Borland,  for  $5000 ;  on  May 
20th  1868,  Borland  conveyed  to  W.  H.  Marston,  who  was  a 
partner  with  Mrs.  C.  W.  Power,  wife  of  the  defendant  Power, 
under  the  firm  name  of  Marston  &  Power.  On  the  20th  of  July 
a  judgment  was  obtained  for  the  arrears  of  the  Powell  ground- 
rent,  and  under  it  the  portion  of  the  property  No.  1,  owned  partly 
by  Power  and  partly  by  Marston,  was  sold  by  the  sheriff  to  Ed- 
ward W.  Morrill  for  $1500.  On  August  24th  1868,  judgment 
was  obtained  for  the  arrears  of  the  Hare  ground-rent,  and  under 
it,  properties  1  and  2,  being  the  portion  of  the  22  acres  then 
owned  partly  by  Power  and  partly  by  Marston,  were  sold  by  the 
sheriff,  October  5th  1868,  to  Morrill,  who,  on  th«  14th,  conveyed  to 
Power  the  premises  formerly  owned  by  him,  and  to  Marston  the 
premises  owned  by  him,  the  consideration  in  each  case  being  $5000, 
and  on  the  15th,  Power  made  a  mortgage  for  $66,000  on  the  part  of 
the  premises  conveyed  to  him  by  Morrill,  to  the  Bank  of  Fairhaven, 
Massachusetts,  which  had  previously  issued  a  foreign  attachment. 
Barstow  and  Pope  had  not  been  informed  of  the  contents  of  the 
agreement  of  September  17th  1866  (B.),  on  the  6th  of  December 
1866.  About  a  year  later,  Spaulding  and  Richardson  for  Brett, 
Son  &  Co.,  who  were  among  the  assignees  of  the  $75,000  judgment, 
having  written  to  Mr.  Rawle,  learned  of  its  existence  and  of  its  hav- 
ing been  recorded.  Upon  inquiry  by  them  of  Mr.  Rawle,  at  his 
request  Mr.  Gummey  drafted  an  answer,  in  which  he  spoke  of  the 
paper  of  September  17th  1866  as  a  declaration  of  trust.     Mr. 
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Rawie  made  some  modifications  in  Mr.  Gummey's  letter.  He 
added  to  the  letter,  that  an  estimate  of  $150,000  for  Mr.  Power's 
,  moiety  was  based  on  a  careful  management  of  the  property  for 
some  years,  and  that  it  was  doubtful  whether  at  a  forced  sale  it 
would  bring  one-sixth  of  that  estimate,  that  the  property  had 
always  been  unlucky,  although  it  was  valuable  and  directly  oppo- 
site the  heart  of  the  city,  near  the  Schuylkill.  None  other  of  the 
parties  interested  in  the  $75,000  judgment,  made  any  inquiries  or 
received  any  information,  &c.,  as  to  the  paper  of  September  17th 
1866,  except  the  testimony  given  by  Mr.  Rawle  with  regard  to 
his  knowledge. 

^^  As  respects  this,  he  states  that  he  cannot  swear  that  he  was 
present  at  its  execution,  or  indeed  that  he  ever  saw  it,  but  he  thinks  it 
very  probable ;  that  his  recollections  and  belief  are  that  he  either 
saw  the  paper  itself  or  knew  of  its  purport  at  the  time  of  its  execu- 
tion. He  thinks  he  did  not  first  hear  of  this  paper  when  informed 
of  it  by  the  correspondence  with  Spaulding  &  Richardson  in  De- 
cember 1867,  and  he  should  say  that  he  first  knew  of  its  existence 
on  the  day  of  its  date,  yet  it  may  have  been  when  Mr.  Gummey 
came  to  him  and  told  him  that  he  had  this  papef,  and  that  Mr. 
Warriner  and  Mr.  Power  had  entirely  forgotten  it.  This  was  on 
or  after  February  2d  1867.  Mr.  Kawle  gives  his  reason  for 
believing  that  he  either  saw,  or  knew  the  purport  of  the  paper 
at  the  time  of  its  execution,  that  otherwise  he  would  have  done 
everything  to  prevent  the  sheriflTs  sale  on  that  day,  or,  failing  in 
that,  would  have  called  on  the  assignees  of  the  $75,000  judgment, 
whose  lien  would  be  divested  by  that  sale,  to  come  forward  and 
protect  themselves.  In  another  part  of  his  testimony,  when  asked 
whether  it  was  not  in  consequence  of  instructions  or  requests  re- 
ceived from  Caleb  Barstow  rather  than  from  any  agreement  or  un- 
derstanding with  Mr.  Power,  that  he  suffered  the  sheriflTs  sale  to 
proceed,  he  answers  by  referring  to  a  letter  from  Barstow  of  Sep- 
tember 14th  1866,  and  states  that  this  letter  will  better  answer  the 
question  than  he  can  do  from  mere  memory.  He  states  further, 
that  at  this  lapse  of  time,  and  in  a  case  in  which  there  were  so 
many  complications  and  alterations  of  plans,  it  is  with  reluctance 
that  he  testifies  positively  as  to  more  than  a  few  salient  points. 
These  points,  as  to  which  he  has  a  distinct  recollection,  he  gives  as 
follows :  *  The  circumstances  attending  my  first  interviews  with  the 
Barstows  and  Mr.  Gummey,  and  the  transactions  of  May  1865,  the 
fact  of  the  interview  of  June  3d  1866,  of  which  the  result  was 
given  in  my  note  and  postscript  of  that  day  ;  the  fact  of  Mr.  Fos- 
dick  and  Jiis  counsel,  Mr.  Gummey,  professing  from  beginning  to 
end  a  warm  friendship  for  Mr.  Barstow,  and  desire  to  promote  his 
interests ;  of  Mr.  Power's  desire  to  get  his  money,  and  subse- 
quently coming  in  with  Mr.  Fosdick  to  help  Mr.  Barstow ;  the 
sheriflTs  sale  oi   October  1868,  being  made  in  furtherance  of  this 
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end,  and  the  events  of  the  last  few  weeks  in  this  cause,  which  haye 
developed  in  the  present  turn  which  it  has  taken — these  are  the 
salient  points  as  to  which  my  memory  is  quite  positive.'  *' 

The  master  further  reported  that  the  charges  that  the  judgments 
mentioned  in  the  fifth  paragraph  of  the  bill  were  fraudulent  and 
were  not  sustained. 

^^  The  main  issue,  as  raised  by  the  pleadings  is,  whether  the 
trust  alleged  to  exist  by  virtue  of  the  said  agreement,  was  or  was 
not  a  trust  perfectly  created.  *  *  *  Looking  at  the  instrument  by 
which  the  trust  is  alleged  to  have  been  declared  in  this  case,  it  is  evi- 
dent that  no  consideration  appears  by  it  to  have  moved  to  Mr.  Power, 
the  person  executing  it.  Nor  is  there  any  evidence  to  show  that  he 
received  any  valuable  consideration  from  any  person  whatever.  The 
testimony  shows  that  it  was  proposed  by  him,  and  executed  volun- 
tarily by  him,  without  consideration  and  without  request  from  any 
one.  It  appears  also  not  to  have  been  sealed.  The  subscribing 
witnesses  only  attest  the  signing,  not  a  sealing  or  delivery.  It  was 
not  acknowledged  for  the  purpose  of  recording,  and  the  evidence  is, 
that  when  Mr.  Power  left  it  with  Mr.  Gummey,  it  was  with  the 
understanding  that  it  should  not  be  recorded.  The  subsequent 
proof  and  recording  of  the  paper  by  Mr.  Gummey,  under  direction 
from  Mr.  Fosdick,  was  a  clear  violation  of  this  understanding,  and 
without  any  authorization  from  Mr.  Power.  It  is  also  evident 
that  Mr.  Power  was  not,  at  the  time  of  its  execution,  the  owner  of 
the  subject-matter  of  the  trust.  It  states  an  intention  to  purchase 
certain  real  estate,  which,  if  purchased  by  him,  is  to  be  held  in 
trust.  It  was  not,  therefore,  strictly  speaking,  a  perfect  trust,  for 
something  was  to  be  done  by  him  to  give  it  effect,  namely,  the  pur- 
chase of  the  property.  Further,  he  does  not,  in  the  instrument, 
specify  himself  as  the  trustee.  *  *  *  The  proper  construction  of 
this  paper  appears  to  me  to  be,  that  Mr.  Power  did  not  by  it  in- 
tend to  declare  a  present  trust  in  himself  with  respect  to  the  pro- 
perty al^out  to  be  purchased  by  him,  but  that  the  property,  if  pur- 
chased by  him,  should  afterwards,  as  soon  as  the  Drayton  moiety 
thereof  could  be  controlled,  be  conveyed  to  some  trustee  to  be 
selected,  who  should  hold  both  interests,  being  the  entire  property, 
in  trust  for  the  purposes  mentioned  in  the  instrument.  *  *  *  it 
seems  to  me,  therefore,  from  the  paper  itself,  and  from  the  cir- 
cumstances attending  its  execution,  the  condition  of  the  property 
and  the  relation  of  the  parties,  that  the  purpose  in  view  by  Mr. 
Power  was  not  so  much  the  application  of  the  Barstow  moiety  in 
the  lands  in  question  to  the  payment  of  the  debts  mentioned,  as  to 
secure  the  application  of  the  Drayton  moiety  also  for  this  purpose, 
and  the  consolidation  of  both  moieties  in  order  that  the  whole  pro- 
perty might  be  made  available  for  the  payment  of  the  indebtedness 
of  Barstow.  *  *  *  After  an  attentive  consideration  of  all  the  evi- 
dence on  this  subject,  I  have  come  to  the  conclusion  that  Mr^ 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  118 

[Carhart's  Appeal.] 

Power  did  not  iDtend  to  create  a  distinct  and  independent  trust  in 
himself  as  to  the  moiety  of  G&leb  Barstow  in  the  land  in  question, 
but  that  the  trust  proposed  by  him  was  one  that  should  embrace 
both  moieties,  and  was  dependent  for  its  existence  upon  the  secur- 
ing of  the  title  to  the  Drayton  moiety  in  said  land  by  some  one 
who  would  bring  it  within  the  trust,  and  agree  upon  a  trustee  to 
whom  the  entire  property  could  be  conveyed.  *  *  * 

"  In  regard,  therefore,  to  the  question  of  the  existence  of  an 
express  trust  in  Mr.  Power,  as  respects  the  property  mentioned  in 
the  bill,  I  report  that  no  such  trust  exists,  and  that  the  agreement 
of  September  17th  1866  (Exhibit  B.),  did  not  create  a  trust  of 
the  said  property,  but  was  a  mere  voluntary  agreement  to  create 
a  trust  of  that  moiety  of  the  property  and  the  moiety  held  by 
Edward  F.  Drayton,  when  the  Drayton  moiety  could  be  controlled 
and  the  two  interests  consolidated  in  one  trustee,  and  that  this 
event  has  not  occurred.  *  *  * 

"  The  question  remains  to  be  considered  whether  Mr.  Power, 
although  not  a  trustee  of  this  property  by  direct  trust,  is  a  trustee 
thereof,  as  respects  the  holders  of  the  $75,000  judgment,  by  im- 
plication or  ex  maleficio.  No  charge  of  this  kind  is  made  by  the 
bill,  but  evidence  directed  to  this  point  was  received  without  any 
objection  b^ing  made  by  defendants,  and  it  becomes  my  duty 
to  consider  and  report  upon  it-  *  *  *  I  have  considered  the 
evidence  in  this  case  very  carefully  wherever  it  be  as  upon  the 
point  now  in  question  and  my  difficulty  in  respect  to  it  is,  that 
although  there  is  proof  of  an  effort  having  been  made  to  come  to 
some  definite  agreement  or  arrangement  with  respect  t^  this  pro- 
perty for  the  benefit  of  creditors  interested  in  it,  yet  I  cannot  find 
evidence  that  establishes  such  an  agreement  between  Mr.  Power 
or  Mr.  Fosdick  and  any  of  these  creditors  as  having  ever  been 
actually  made.  Nor  do  I  find  that  there  is  satisfactory  evidence 
that  either  of  them  made  any  promise  to  Mr.  Rawle,  or  any  of  the 
creditors  secured  by  the  judgment,  or  to  Barstow  k  Pope,  or  to 
any  other  creditor  of  Caleb  Barstow,  that  he  would  purchase  the 
property  and  hold  it  for  the  benefit  of  creditors,  and  that  by 
reason  of  any  promise  of  this  kind,  or  any  other  inducement,  any 
of  the  creditors  was  prevented  from  bidding,  or  did  not  bid,  at  the 
sale.  *  *  * 

^*  I  feel,  therefore,  compelled  to  report  that  I  do  not  find  it  es- 
tablished by  the  evidence  that  the  defendant,  Power,  or  any  one 
authorized  by  him,  made  any  promise  or  agreement  with  respect 
to  the  purchase  of  this  property  by  him,  by  which  any  creditor  of 
Caleb  Barstow  was  led  to  forbear  doing  wnat  he  contemplated,  by 
bidding  at  the  sheriflF's  sale  or  otherwise,  with  respect  to  the  pro- 
perty in  question.  *  *  * 

*'  I  now  report  that  the  prayer  of  this  petition  should  not  be 
granted ;  and  upon  a  consideration  of  the  whole  case,  I  respect- 
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fully  submit  to  the  court  that  a  decree  should  be  entered,  dismiss- 
ing the  plaintiflF's  bill,  with  costs." 

After  exceptions  to  the  master's  report,  it  was  confirmed,  and 
the  bill  was  dismissed,  with  costs. 

The  plaintiffs  appealed  to  the  court  in  banc. 

J,  «7.  Murphy  (with  whom  were  F.  Sheppard  and  H.  Wharton), 
for  appellants. 

D.  0.  Harrington,  for  appellees. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court,  May 
10th  1875. 

It  is  indispensable  to  the  success  of  the  plaintiffs  in  this  suit, 
that  the  instrument  executed  by  George  F.  rower  on  the  17th  of 
September  1866,  the  day  of  the  sheriff's  sale  of  the  property  of 
Caleb  Barstow,  should  be  connected  with  the  agreement  alleged  ta 
have  been  made  between  Power  and  the  other  creditors  of  Barstow, 
on  the  8d  of  June  1866,  at  the  oflBce  of  Mr.  Rawle.  A  large 
mass  of  details,  tending  to  establish  such  a  connection,  was  pre- 
sented to  the  master.  The  whole  history  of  the  efforts  of  the  cred- 
itors to  collect  their  debts,  and  of  the  legal  proceedings  employed 
for  that  purpose,  from  the  time  of  Mr.  Barstow's  failure,  was 
disclosed.  But  the  general  evidence  was  of  a  character  to  cor- 
roborate and  strengthen  direct  testimony  of  the  essential  fact, 
rather  than  to  afford  independent  proof  of  its  existence.  At  the 
last,  the  disposition  of  the  questions  in  dispute  must  depend  upon 
the  statement  of  Mr.  Rawle.  From  the  multiplied  details  that 
are  grouped  in  the  record  around  the  main  point  of  dispute,  it  is 
believed  that  if  he  had  been  able  to  say,  from  a  distinct  recollec- 
tion, that  the  agreement  of  the  17th  of  September  was  the  execu- 
tion of  the  agreement  of  the  3d  of  June,  the  duty  of  the  master 
would  have  consisted  in  finding  the  allegations  of  the  bill  sustained. 
There  is,  fortunately,  no  embarrassment  in  dealing  with  his  testi- 
mony. Just  what  he  meant  to  say  was  said  in  unmistakable  and 
distinct  terms,  and  the  exact  extent  of  his  knowledge,  and  the  pre- 
cise limits  to  which  his  recollection  went,  were  accurately  defined. 

In  his  examination  in  chief,  Mr.  Rawle  said :  *'  If  I  remember 
rightly,  the  projected  sheriff's  sale  was  the  result  of  an  arrange- 
ment, and  was  not  what  is  commonly  called  an  adversary  proceed- 
ing. Besides,  the  fact  that  the  property  was  held  in  common 
with  John  Egerton,  who  was  not  only  supposed  to  be  affected  in 
his  mind,  but  had  made  a  peculiar  conveyance  to  his  brother-in-law, 
there  were  complications  as  to  the  Barstow  moiety  which  it  was 
thought  this  sale  would  correct,  and  all  parties  were  acting  in 
harmonv  and  for  the  benefit  of  the  Barstows,  for  whom  much 
sympathy  was  felt.  All  considered  that  if  properly  managed  and 
nursed,  the  property  would  not  only  pay  its  debts,  but  leave  a 
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handsome  balance  to  the  Barstows.  It  was  therefore  agreed  by 
all,  that  instead  of  my  bidding  up  the  property  so  as  to  protect 
the  ?75,000  judgment,  after  the  payment  of  Mr.  Power's  judg- 
ment and  the  arrears  of  the  ground-rent,  which  I  think  were  due, 
Mr.  Power  should  become  the  purchaser  at  the  sheriff's  sale,  and 
should  hold  the  property  after  its  purchase  in  trust,  1st,  to  pay 
his  judgment;  2d,  to  pay  my  $75,000  judgment ;  and  8d,  to  pay 
the  Barstow  creditors.  Such  an  agreement  was  reduced  to  writing, 
signed  by  Mr.  Power,  and  witnessed  by  Mr.  Grummey  and  Mr. 
Warriner,  on  the  day  of  the  sale.  *  *  *  The  paper  to  which  I 
have  referred,  as  executed  by  Mr.  Power,  is  Exhibit  B.  of  the  bill. 
I  cannot  swear  that  I  was  present  at  its  execution ;  or,  indeed, 
that  I  ever  saw  it,  but  I  think  it  very  probable.  Until  the  night 
before  last,  when,  for  the  first  time,  I  carefully  read  the  answer  in 
this  case,  and  when,  for  the  first  time,  I  saw  all  the  evidence,  I 
had  never  known  that  the  effect  and  validity  of  that  instrument 
depended  on  any  contingency  whatsoever,  or  that  it  meant  any- 
thing other  than  what  was  expressed  on  its  face.  Had  it  been  so, 
my  course  of  action  would  have  been  very  different.  *  *  *  I  have 
already  said  that  the  averment  in  the  answer  that  Exhibit  B.  was 
not  intended  by  either  party  as  a  declaration  of  trust ;  that  it  was 
not  intended  to  be  recorded  ;  that  it  was  recorded  through  a  mis- 
take; and  that  it  was  dependent  for  its  validity  upon  the  pur- 
chase of  Mr.  Fosdick,  or  any  one  else,  of  other  property,  there  or 
elsewhere,  or  upon  any  contingency  whatsoever,  struck  me  with 
the  greatest  surprise.  In  all  the  numerous  interviews  with  all  these 
parties  and  their  counsel,  no  such  suggestion  was  ever  made  or 
intimated.     I  never  heard  of  it  before." 

If  the  testimony  of  Mr.  Rawle  had  closed  at  this  point,  it 
would  probably,  in  its  connection  with  the  statements  he  had  made 
of  the  result  of  the  meeting  of  creditors  in  his  oflSce,  with  the 
terms  of  the  paper  in  question,  and  with  the  voluminous  corrobo- 
rative proofs  produced  before  the  master,  have  been  controlling  in 
the  decision  of  the  cause.  But  it  is  clear  from  his  answers  on  the 
cross-examination,   that  his   impressions   were   derived   from   his 

Earticipation  in  isolated  transactions,  and  that  he  had  not  kept 
imself  familiar  with  the  current  details  of  the  proceedings  in 
the  interval  between  the  meeting  in  June  and  the  sale  in  Sep- 
tember. In  answer  to  the  question  whether  his  interviews  and 
conversations  with  Mr.  Warriner  were  not  confined  to  the  subjects 
of  the  American  Gar  Company 's  property,  and  the  cround-rents 
binding  this  and  other  property,  Mr.  Bawle  said :  ^^  It  is  impos* 
sible  for  me  to  say.  The  interests  were  very  numerous,  and  more 
than  proportionally  complicated,  and  I  cannot  discriminate.*'  He 
was  unable  to  say  positively  whether  he  had  ever  met  Mr.  Power 
before  the  meeting  of  the  3d  of  June  1866 ;  he  could  not  say 
whether  that  meeting  referred  to  in  his  note  to  Mr.  Gummey,  was 
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in  reference  to  the  Car  Company  *8  property ;  he  could  not  say 
who  were  present  on  that  occasion ;  and  he  stated  that  he  should 
have  utterly  forgotten  that  interview  if  his  memory  had  not  been 
refreshed  by  that  note.  He  added:  "  The  firi^t  line  of  the  note 
is,  '  we  are  all  sorry,*  &c.  Who  the  *  all*  were  I  cannot  now  say. 
Possiblv,  Mr.  Aaron  Thompson,  who  represented  a  judgment,  and 
probably  one  of  the  Barstows.  I  think  it  unlikely  that  there 
were  only  Mr.  Power  and  our  two  selves,"  (Mr.  Warriner  and  the 
witness).  In  answer  to  a  subsequent  question,  whether  he  could 
now  state  from  recollection  that  the  conversation  was  on  any 
subject  other  than  the  ground-rents,  he  said :  ^'  I  cannot  answer 
more  particularly  than  I  have  already  done.  I  have  no  recol- 
lection of  any  precise  word  or  sentence,  nor  even  the  subject  of 
conversation  at  that  interview.  Referring  to  my  note,  I  see  that 
it  says,  *  Mr.  Fosdick  will  be  here  to-morrow,*  so  that,  of  course, 
he  was  not  at  that  interview.**  He  could  not  remember  when  he 
next  saw  Mr.  Power,  nor  whether  he  met  him  until  after  the 
sheriff's  sale  in  September  1866.  He  said  that  to  the  best  of  hid 
recollection  he  saw  him  on  the  day  when  Exhibit  B.  was  executed, 
but  was  not  certain,  and  could  mention  no  circumstance  other  than 
the  general  facts  he  had  stated,  which  induced  him  to  believe  he 
saw  Mr.  Power  that  day.  He  could  not  remember  whether  Mr. 
Power  and  Mr.  Fosdick  had  called  on  him  together  at  any  time 
on  business,  and  thought  they  might  have  called  often,  and  might 
never  have  called  at  all.  In  answer  to  the  question,  whether  he 
had  anything  to  do  with  the  ground-rent  suit  brought  by  Mr. 
Outerbridge,  he  said  his  answer  would  be  a  mere  matter  of  infer- 
ence, connecting  the  agreement  or  plan  referred  to  in  the  post- 
script of  his  note  with  the  commencement  of  the  suit  ten  days 
afterwards.  His  recollection,  he  said,  was  that  of  a  professional 
man  who  remembers  results,  and  sometimes  that  which  led  to  them, 
without  being  able  to  identify  those  antecedents.  So  far  as  his 
recollection  was  distinct,  however,  he  stated  that  his  knowledge  of 
Exhibit  B.  was  not  derived  purely  from  hearsay,  but  from  the 
paper  itself.  No  steps  were  taken  by  him  to  enforce  the  trust,  as 
he  felt  that  Mr.  Gummey  had  the  matter  primarily  under  his 
charge.  In  a  later  stage  of  the  cross-examination,  in  answer  to 
the  question,  "  Can  you  say  that  you  saw  Mr.  Power  or  Mr. 
Warriner  in  September  1866,  in  relation  to  these  matters,**  he 
said,  "  I  can  neither  affirm  nor  deny  your  question,  I  have  no 
memory  whatever  on  the  subject,  except  a  general  professional 
one,  which  is  made  up  more  from  inference  than  direct  recol- 
lection.*' 

On  the  part  of  the  defendants,  the  whole  theory  of  the  plaintiffs 
that  the  instrument  executed  on  the  day  of  the  sheriff's  sale  was  to 
be  treated  as  having  been  made  in  pursuance  of  an  agreement  en- 
tered into  in  the  previous  June,  was  contested  from  the  outset. 
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The  evidence  they  gave  tended  to  show  that  the  stipulations  the 
paper  contained,  were  agreed  upon  at  the  time  of  its  execution ; 
that  Mr.  Power  and  Mr.  Fosdick  were  the  only  parties  to  it ;  that 
when  it  was  signed  no  persons  were  present  except  Messrs.  Power, 
Fosdick,  Gummey  and  Warriner;  that  the  consideration  of  the 
agreement  for  the  creation  of  the  contemplated  trust  was  to  move 
from  Mr.  Fosdick,  and  that  the  consideration  subsequently  failed. 
If  this  evidence  exhibits  the  true  state  of  the  facts,  and  the  master 
has  found  it  to  be  entitled  to  full  credit,  it  is  clear  that  the  plain- 
tiffs cannot  hold  the  defendants  liable  to  account  to  them  by  reason 
of  the  existence  of  any  such  trust  as  the  bill  asserts.  The  plan  of 
action,  whatever  it  may  have  been,  which  was  settled  on  the  3d 
of  June,  must  have  been  materially  modified  before  the  17th  of 
September  1866.  No  sales  were  made  on  any  ground-rent  judg- 
ments until  the  autumn  of  1868,  when  the  property  (embracing 
both  the  Barstow  and  Drayton  moieties)  was  purchased  by  Mr. 
Morrill.  The  sheriff's  sale  of  1866  was  made  on  a  judgment 
against  Mr.  Barstow,  which  Mr.  Power  had  obtained  in  the  June 
Term  of  that  year  in  the  District  Court. 

That  Mr.  Barstow  was  active  in  promoting  some  arrangements 
by  which,  after  satisfying  his  creditors,  something  could  be  saved 
out  of  this  property  for  himself,  and  that  he  hoped  to  secure  this 
result  through  the  aid  of  Mr.  Fosdick  and  Mr.  Power,  is  suffi- 
ciently obvious.  This  appears  from  the  whole  tenor  of  his  corre- 
spondence, and  especially  from  the  terms  of  his  letter  to  Mr. 
Rawle,  of  the  14th  of  September  1866.  But  the  facts  found  by 
the  master  show  that  he  was  not  a  party  to  the  agreement  made 
on  the  day  of  sale,  and  the  evidence  indicates  that  he  had  no  per- 
sonal knowledge  of  it.  There  were  obvious  reasons  why  his  gen- 
eral creditors  in  New  York  would  not  have  been  likely  to  inter- 
fere. His  interest  in  the  propertv  was  an  undivided  moiety,  and 
was  encumbered  to  the  extent  of'$236,000.  Its  value,  at  the  time 
of  these  proceedings,  was  purely  conjectural.  In  December  1867, 
after  the  partition  had  been  completed,  Mr.  Rawle  wrote  to 
Messrs.  Spalding  and  Richardson,  that  the  whole  property  had 
then  been  recently  estimated  at  $300,000,  making  the  value  of  the 
Barstow  moiety  ?160,000.  "  But,"  Mr.  Rawle  added,  "  this  esti- 
mate is  based  upon  the  careful  management  of  the  property  for 
probably  several  years  to  come.  It  might  be  doubtful  whether,  at 
a  forced  sale,  it  would  bring  one-sixtn  of  this  estimated  value. 
The  property  has  always  been  unlucky,  though  it  is  valuable,  and 
directly  opposite  the  heart  of  the  city,  near  the  Schuylkill."  In 
this  connection,  as  showing  the  probable  relation  of  the  New  York 
creditors  to  the  transactions  by  which  the  title  was  vested  in  Mr. 
Power,  a  passage  in  the  letter  from  Messrs.  Vose  and  McDaniel,  to 
Mr.  Rawle,  dated  the  2l8t  of  April  1871,  is  significant.  They 
wrote  as  follows :  ^^  If  this  property  has  really  become  valuable, 
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and  you,  after  investigation,  think  money  would  result  from  resist- 
ing rower  and  the  other  people,  we  might  get  the  parties  interested 
to  arouse  themselves  for  a  fee/'  The  letter  from  Messrs.  Barstow 
&  Pope  to  Caleb  Barstow,  written  on  the  6th  of  December  1866, 
affords  ground  for  a  legitimate  inference  that  both  they  and  he 
were  in  ignorance  of  the  actual  arrangement  under  which  the  sale 
had  been  made  in  September.  It  said :  "  We  infer  from  what  you 
have  confidentially  communicated  to  us,  that  some  sort  of  recip- 
rocal understanding  exists  between  Mr.  George  F.  Power  and  Mr. 
W.  F.  Fosdick.  ♦  *  *  We  infer  from  what  you  have  said  as  to 
those  two  gentlemen  being  checks  on  each  other,  that  Mr.  Fos- 
dick's  purchase  of  the  American  Car  Company,  was  to  cover  pay- 
ments ne  has  made,  including  the  satisfying  of  certain  judgments 
then  hanging  over  the  company ;  also,  to  pay  certain  obligations 
secured  by  hypothecation  of  the  certificates  of  the  stock  of  the  car 
company,  and  then  any  remaining  balance  to  go  towards  the  pay- 
ment of  the  debts  of  yourself  and  John  Egerton,  in  such  manner 
as  Mr.  F.  may  find  advisable.  Now,  this  is  probably  all  very 
well,  but  in  view  of  the  uncertainties  of  life,  tiiese  matters  had 
better  be  thrown  into  a  safer  form.  We  should,  for  instance,  like 
to  have  Mr.  Power  execute  a  deed  of  trust  in  favor  of  Mr.  Fos- 
dick, as  was  originally  contemplated,  declaring  the  nature  of  his 
purchase,  and  authorizing  Mr.  Fosdick  to  act  as  trustee,  and  follow 
out  the  payment  in  the  order  that  was  originally  contemplated, 
commencing  with  Mr.  Power's  judgment  of  J19,000  to  ?20,000, 
and  so  on  to  the  end,  and  have  such  writing  put  on  record  in 
Philadelphia,  according  to  law."  It  is  scarcely  credible  that  such 
a  letter  would  have  been  written,  if  Caleb  Barstow,  or  Barstow  & 
Pope,  for  whom  Mr.  Rawle  had  acted  as  counsel,  had  been  aware 
of  the  existence  of  the  agreement  which  Mr.  Power  had  executed 
less  than  three  months  before. 

No  distinct  evidence — none  that  would  intelligibly  define  the 
rights  of  any  of  the  parties — was  given  before  the  master  as  to  any 
specific  terms  agreed  upon,  or  any  specific  interests  to  be  affected 
at  the  meeting  on  the  3d  of  June  18d6.  The  view  of  the  plaintiff 
as  to  the  effect  of  the  agreement  then  made,  could  be  supported 
only  by  affirmative  proof  that,  in  pursuance  of  that  agreement,  the 
paper  of  the  17th  of  September,  was  executed  by  Mr.  Power. 
Such  proof  has  not  been  made,  and  the  evidence  of  the  defendants, 
direct  and  circumstantial,  supports  the  conclusion  which  the  master 
reached,  that  the  transaction  was  exclusive  of  any  participation  by 
the  general  creditors  of  Mr.  Barstow,  and  independent  of  any 
action  they  had  taken. 

If  the  proceedings  resulting  in  the  sheriff's  sale  were  adversary 
as  to  all  parties  except  Mr.  Fosdick,  and  the  consideration  for  the 
agreement  which  Mr.  Power  executed  emanated  solely  from  him, 
it  is  manifest  that  no  duty  was  created  by  the  agreement  towards 
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the  general  creditors  of  Mr.  Barstow,  that  can  be  now  enforced. 
As  to  them,  the  instrument  was  voluntary.  It  stipulated  that,  on 
the  happening  of  certain  contingencies,  a  trust  should  be  declared, 
and  the  contingencies  did  not  happen.  ^' A  trust  will  be  executed 
wherever  there  is  a  valuable  consideration ;  but  where  the  settle- 
ment is  merely  voluntary,  it  is  commonly  supposed  that  to  attract 
the  jurisdiction  of  the  court,  there  must  be  what  is  called  a  trans- 
mutation of  the  possession — that  is,  the  legal  estate  must  be  put 
out  of  the  settlor ;  but,  perhaps,  upon  examination  of  the  authori- 
ties, the  validity  of  the  trust  will  be  found  to  resolve  itself  into 
the  question  whether  or  not  the  trust  was  at  first  perfectly 
created:'*  Lewin  on  Trusts  110.  In  Ellison  v.  Ellison,  6  Vesey 
662,  Lord  Eldon  said :  ''If  you  want  the  assistance  of  the  court 
to  constitute  you  cestui  que  trusty  and  the  instrument  be  voluntary, 
you  shall  not  have  that  assistance ;  as,  upon  a  covenant  to  transfer 
stock,  if  it  rest  in  covenant  and  be  purely  voluntary,  the  court 
will  not  execute  it;  but  if  the  party  have  completely  transferred 
stock,  though  it  be  voluntary,  yet  the  legal  conveyance  being 
effectually  made,  the  equitable  interest  will  be  enforced  in  this 
court"  The  same  rule  is  applied  to  imperfect  gifts,  not  testament- 
ary, inter  vivos^  to  imperfect  volunteer  assignments  of  debts  and 
other  property ;  to  voluntary  executory  trusts ;  and  to  voluntary 
conveyances :  1  Story's  Eq.,  sect.  793-6.  "  Unless  the  contract 
has  been  founded  on  a  valuable  or  other  meritorious  consideration, 
or  what  is  so  considered  in  a  court  of  equity,  as  the  payment  of 
debts,  a  specific  performance  will  not  be  decreed.  In  general,  a 
court  of  equity  will  not  interfere  to  carry  into  effect  unexecuted 
voluntary  contracts  inter  vivos,  but  will  leave  the  parties  to  their 
remedies  of  law:"  Brightly's  Eq.,  sect.  244;  Yard  v.  Patton,  1 
Harris  285 ;  Read  v,  Robinson,  6  W.  &  S.  331.  An  executory 
contract  must  have  a  consideration  to  support  it,  without  which 
equity  will  no  more  execute  it  than  the  law  would  make  the  breach 
of  it  the  subject  of  compensation  :  Brightly's  Eq.,  sect.  244,  citing 
Kennedy  v.  Ware,  1  Barr  450;  Campbeirs  Estate,  7  Barr  100, 
and  Greenlee  v.  Greenlee,  10  Harris  235. 

The  remaining  question  is  subsidiary  to  that  which  has  been 
discussed.  The  master  has  found,  as  a  fact,  that  no  fraud  was 
practised  by  Mr.  Power  in  the  purchase  of  the  property.  He 
made  no  promise  by  which  any  creditor  was  deceived,  misled,  or  in- 
duced either  to  act  or  to  forbear  action.  A  simple  avowal  of  acqui- 
sition for  the  use  of  another,  whether  made  cotemporaneously  with 
or  subsequently  to  the  fact,  will  not  of  itself  support  an  allegation 
of  a  trust :  Robertson  v.  Robertson,  9  Watts  82.  The  later  pro- 
positions and  negotiations  between  the  parties  cannot  stand  in  the 
place  of  proof  of  some  distinct  fact  requisite  to  fix  on  Mr.  Power 
the  responsibilities  of  a  trustee.  ''An  attempt  to  create  and  en- 
force a  specific  trust,"  it  was  said  by  Mr.  Justice  Washington,  in 
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Slocum  et  ux.  v.  Marshall,  2  Wash.  C.  C.  397,  "  from  the  loose 
expressions  of  parties  made  at  different  times  and  on  different 
occasion^,  would  be  inconsistent  not  only  with  the  spirit  and 
policy  of  the  Statute  of  Frauds,  but  witn  the  general  rules  of 
evidence/*  Owing  no  duty  to  Mr.  Barstow's  creditors,  and,  so  far 
as  they  were  concerned,  dealing  with  the  property  as  his  own, 
Mr.  Power  was  subject  to  no  imputation  of  bad  faith,  and  the  case 
before  the  master  was  not  one  requiring  that  he  should  be  held 
accountable  as  a  trustee  ex  malefido^  at  the  instance  and  for  the 
benefit  of  the  present  plaintiffs. 

The  evidence  before  him  justified  the  master  in  finding  that  the 
conveyances  of  the  Drayton  moiety  of  the  land,  by  Borland  and 
Morrill  to  Marston,  were  made  in  good  faith  and  independently  of 
any  ownership,  interest  or  control  of  Mr.  Power ;  and  in  finding 
that  the  allegation  ill  the  bill  that  the  conveyance  from  Power  to 
Marston  of  the  16th  of  October  1868,  was  made  for  fraudulent 
purposes,  wm  unfounded.  Indeed,  it  is  believed  that  the  rulings 
of  the  master  were  essentially  accurate  throughout  his  comprehen- 
sive and  satis&ctory  report. 

Decree  affirmed  and  appeal  dismissed,  at  costs  of  appellant. 


Fordham  and  Others'  Appeal. 

An  owner  of  ground  having  erected  part  of  a  building,  ceased.  He  sold 
the  ground,  all  the  claims  for  building  having  been  paid.  A  judgment  was 
entered  against  his  vendee,  who  more  than  six  moYiths  afterwards  com- 
menced again  and  finished  the  building.  Held^  that  under  the  Act  of  April 
28th  1840,  sect.  24,  the  last  mechanics^  liens  could  not  be  carried  back  be- 
yond the  recommencement  of  the  building. 

March  11th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Wil- 
liams, Mbrcur,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Court  of  Common  Pleas  of  Susquehanna 
county :  No  151,  to  January  Term  1875. 

In  the  distribution  of  the  proceeds  of  the  sheriff's  sale  of  the 
real  estate  of  H.  C.  Burgess  and  Alexander  Smith. 

About  the  5th  of  September  1871,  George  H.  Burgess,  being 
the  owner  of  the  real  estate  above  mentioned,  commenced  the 
erection  of  a  building  on  it ;  he  dug  the  cellar,  laid  the  cellar-wall 
and  put  on  the  sills  ;  this  work  was  done  between  the  above  date 
and  the  1st  of  December ;  he  did  nothing  more  after  that  time. 
On  the  2d  of  March  1872,  he  conveyed  the  land  to  H.  C.  Burgess 
and  A.  Smith  for  $1425 ;  he  received  J300  of  the  consideration, 
and  the  vendees  gave  a  judgment  note  to  William  J.  Mulford  for 
$1125,  that  being  the  amount  due  by  G.  H.  Burgess  to  Mulford, 
for  labor  and  materials  for  the  building  so  far  as  it  nad  progressed. 
Judgment  was  entered  on  the  note  the  day  the  deed  was  delivered ; 
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all  the  claims  against  the  property  had  been  paid  at  the  time 
of  the  transactions. 

In  October  1872,  H.  C.  Burgess  and  Smith  commenced  work 
on  the  building,  as  it  had  been  left  by  6.  H.  Burgess,  and  com- 
pleted it.  Mechanics'  liens  were  entered  against  the  building  for 
the  labor  and  materials  furnished  for  H.  C.  Burgess  and  Smith. 
The  real  estate  was  sold  under  an  execution  on  Mulford's  judgment, 
and  the  proceeds  of  sale  were  brought  into  court  for  distribu- 
tion. The  mechanics'  lien  creditors  of  H.  G.  Burgess  and  Smith 
claimed  that  their  liens  had  precedence  of  Mulford's  judgment,  on 
the  ground  that  the  building  had  been  commenced  before  the 
judgment  was  entered. 

The  auditor  reported  that  the  amount  of  the  mechanics'  liens 
should  be  paid  out  of  the  fund  in  court.  After  exception,  the 
court,  Streeter,  P.  J.,  set  aside  the  report  of  the  auditor,  and 
awarded  the  whole  fund  to  Mulford,  the  judgment-creditor,  saying 
in  his  opinion:—^ 

"  Under  the  Act  of  1806  and  Act  of  1836,  this  claim  of  the 
mechanics  could  not  be  resisted.  The  American  Fire  Insurance 
Co.  V.  Pringle,  2  S.  &  R.  138 ;  Holdship  v.  Abercrombie,  9  Watts 
52 ;  Pennock  v.  Hoover,  5  Rawle  291,  and  other  cases,  of  like 
import,  rule  this  point.  But  the  law  as  settled  by  these  cases  was 
changed  by  the  Act  of  28th  of  April  1840,  sect.  24,  Pamph.  L. 
474,  1  Br.  Purd.  1027,  pi.  18.  That  act  is  in  these  words: 
"  The  lien  created  by  the  Act  entitled  an  Act  relating  to  the  lien 
of  the  mechanics  and  others  upon  buildings,  passed  the  16th  of 
June  1836,  shall  not  be  construed  to  extend  any  greater  or  other 
estate  in  the  ground  on  which  any  building  may  be  erected,  than 
that  of  the  person  in  possession  at  the  time  of  commencing  said 
building  and  at  whose  instance  the  same  is  erected."  The  drafts- 
man of  this  act,  doubtless  contemplated  that  the  person  in  pos- 
session when  the  building  is  commenced  would  be  the  same  person 
at  whose  instance  the  building  is  erected.  But  in  our  case,  if  we 
hold,  in  accordance  with  Pennock  v.  Hoover,  that  the  commence- 
ment of  the  building  erected  by  Burgess  and  Smith  goes  back  to  the 
foundation  laid  by  George  H.  Burgess,  there  is  some  difficulty  in 
construing  the  act,  so  as  to  give  force  to  every  part  of  it. 

"  But  we  take  it,  that  the  Act  of  1840  intended  to  restrict  the 
lien  of  the  mechanics  to  the  estate  of  the  person  in  possession,  at 
whose  instance  the  building  was  erected.  The  Supreme  Court 
have  said  just  this,  in  the  case  of  Stoner  v.  Neff,  14  Wright  258. 
The  facts  in  that  case  were  not  precisely  like  the  facts  in  our 
case,  and  we  do  not  find  any  case  in  the  books,  in  which  the  Act 
of  1840  has  been  applied  to  a  case  exactly  like  ours.  ♦Although 
George  H.  Burgess  laid  the  foundation  of  this  building  it  cannot 
be  said  that  it  was  erected  at  his  instance.  He  had  ceased  to  have 
any  interest  in  the  property  for  ten  months  before  Burgess  and  Smith 
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commenced  work  upon  the  building,  against  which  these  claims 
were  filed.  The  building  was  erected  at  the  instance  of  Burgess 
and  Smith,  and  if  we  have  taken  the  true  idea  of  fhe  Act  of  1840, 
the  mechanics  employed  by  Burgess  and  Smith  acquired  a  lien, 
commensurate  with  the  estate  held  by  them."  *  *  * 

Fordham  and  other  mechanics'  lien  creditors  appealed  to  the 
Supreme  Court,  and  assigned  for  error  the  decree  awarding  the 
fund  in  court  to  Mulford. 

A.  0.  Warren  and Little  for  appellants,  cited  Pennock  v. 

Hoover,  5  Rawle  291 ;  American  Fire  Ins.  Co.  v,  Pringle,  2  S.  & 
R.  138 ;  Holdship  v.  Abercrombie,  9  Watts  52  ;  Stevenson  v.  Stone- 
hill,  5  Wharton  304 ;  Hern  v.  Hopkins,  13  S.  &  R.  269. 

W,  H.  JesBupj  for  appellee. — Bickle  v.  James,  7  Watts  9 ; 
0' Conner  v.  Warner,  4  W.  &  S.  226  ;  Bruner  v.  Sheik,  9  W.  &  S. 
119 ;  Stoner  v.  Neff,  14  Wright  258 ;  Jones  v.  Shawhan,  4  W. 
&  S.  263;  Finle/s  Appeal,  17  P.  F.  Smith  453;  Church  v. 
Griffith,  9  Barr  117. 

Judgment  was  entered  in  the  Supreme  Court,  March  22d  1875, 
Per  Curiam. — Burgess,  the  former  owner  of  the  property, 
commenced  a  building,  but  did  no  more  than  dig  a  cellar,  lay  the 
foundation,  and  put  on  the  sills.  Here  he  stopped,  and  paid  off 
all  claims  against  him  for  the  work  done.  He  then  sold  and  con- 
veyed the  property  in  the  following  spring  to  Burgess  and  Smith, 
and  ceased  to  have  more  to  do  with  the  property.  More  than  six 
months  afterwards.  Burgess  and  Smith  concluded  to  go  on  and 
erect  a  building  on  the  walls  left  by  the  other  Burgess,  and  did  so. 
Under  these  circumstances,  and  in  view  of  the  operation  of  the 
Act  of  28th  April  1840,  the  persons  engaged  in  the  building  thus 
put  up,  could  not  carry  bacK  the  lien  for  work  and  materials 
beyond  the  time  of  the  recommencement  of  the  building  by  Burgess 
and  Smith.  There  was  no  identity  of  parties,  estate  or  contract, 
and  no  unity  in  the  subject  of  the  lien,  to  enable  the  liens  to 
relate  back  to  the  first  commencement  of  the  cellar. 

Judgment  affirmed. 


ii6i  wj  Brown  versus  The  Commonwealth. 

78    122 

1^  J18|  1.  An  indictment  was  found  in  the  Quarter  SessionB,  but  entitled  as  in  the 

(— Tjg 122  Oyer  and  Terminer,  where  it  was  tried.    Held,  that  the  caption  might  be 
26  8C  *    ^1  a™6"<i^<i  o-fter  trial,  conviction,  sentence  and  writ  of  error,  but  before  the 
®  — j       record  had  been  returned. 

I  7S     122  2.  The  indictment  was  not  certified  into  the  Oyer  and  Terminer,  Held  that 

jf39SO"6i2j      j^£^p  iT\9\^  conviction,  sentence  and  writ  of  error,  it  might  be  certified  nunc  pro 
tunc  into  the  Oyer  and  Terminer. 
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3.  Where  a  lower  court  has  power  of  amendment  and  exercises  it  properly 
the  Supreme  Court  will  not  inquire  into  the  state  of  the  record  before  the 
return  of  the  writ  of  error,  but  will  look  only  at  its  condition  when  returned. 

4.  On  a  question  of  prboner^s  insanity  the  court  charged  "  if  he  had  power 
of  mind  enough  to  be  conscious  of  what  he  was  doing  at  the  time,  then  he 
was  responsible  to  the  law  for  that  act.'*     Held,  not  error.  , 

5.  Ortwein  v.  Commonwealth,  26  P.  F.  Smith  414,  followed. 

March  12th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CBR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Oyer  and  Terminer  of  Bradford  county : 
Of  January  Term  1875,  No.  132. 

Albert  Brown  was  indicted  at  the  September  Term  1874,  of  the 
Court  of  Quarter  Sessions  of  Bradford  county,  for  the  murder  of 
Cora  Greenleaf.  The  indictment  contained  two  counts:  one,  in 
the  ordinary  form,  for  the  murder  of  the  deceased,  and  the  other, 
for  her  murder  in  perpetrating  a  rape  upon  her. 

The  caption  of  the  indictment  entitled  it  in  the  Court  of  Oyer 
and  Terminer.  The  venire  for  the  grand  jury,  issued  out  of  the 
Quarter  Sessions ;  the  indictment  was  not  certified  into  the  Court 
of  Oyer  and  Terminer  before  the  trial.  The  records  of  all  the  pro- 
ceedings on  the  trial,  were  contained  in  the  Quarter  Sessions 
docket. 

The  cause  was  tried  before  Morrow,  P.  J.,  and  his  associates, 
in  the  Oyer  and  Terminer.  The  evidence  was  that  the  prisoner 
had  ravished  the  deceased,  and  afterwards  cut  her  throat.  The 
defence  was  that  the  prisoner  was  insane,  and  evidence  was  given 
in  support  of  it. 

On  the  defence  of  insanity,  the  court  charged :  *  *  * 

"  Now  with  regard  to  the  law  upon  that  subject,  we  shall  not 
undertake  to  enter  upon  a  discussion  of  this  subject  in  general,  but 
lay  down  to  you  only  such  few  rules  as  we  think  will  enable  you  to 
determine  the  question  raised  by  this  defence.  1st.  The  law  pre- 
sumes every  man  to  be  sane ;  that  is  the  presumption  of  law.  It 
also  presumes  that  every  man  possesses  a  sufficient  degree  of 
reason  to  be  responsible  for  his  crimes,  and  that  presumption  con- 
tinues until  the  contrary  be  proven.  To  establish  a  defence  upon 
the  ground  of  insanity  it  must  be  clearly  proved  that  at  the  time 
of  the  committing  the  act,  the  prisoner  was  laboring  under  such  a 
defect  of  reason  as  not  to  know  the  nature  and  quality  of  the  act 
he  was  doing;  or  if  he  did  it,  that  he  did  not  know  he  was  doing 
what  was  wrong.  This  is  the  general  rule,  but  we  will  more  par- 
ticularly say  that  '  when  the  reason  is  dethroned,  when  a  man  has 
not  power  to  distinguish  right  from  wrong,  or  lacks  power  to 
adhere  to  the  right  and  abstain  from  the  wrong,  he  is  not  account- 
able to  criminal  law.'  Or  if  the  prisoner  was  actuated  by  an  irre- 
sistable  inclination  to  kill,  ^had  murder  in  his  heart,'  and  was 
utterly  unable  to  control  his  will  or  subjugate  his  intellect,  and  was 
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not  actuated  by  a  wicked  parpoae,  or  intent  to  indulge  in  this  de- 
praved propensity  to  have  sexual  connection  with  the  deceased,  was 
not  actuated  by  anger  or  revenge  or  kindred  passions,  he  is  entitled 
to  be  acquitted ;  provided  the  jury  believe  that  the  state  of  mind, 
now  referred  to,  has  been  proven  to  have  existed  by  satisfactory 
evidence,  at  least  by  preponderating  evidence. 

^'  The  presumption  of  law  is  that  he  is  sane ;  that  he  is  respon- 
sible for  any  act  he  may  do.  The  burden  then  is  upon  him  to 
show  that  he  was  not  responsible,  by  reason  of  inability  to  commit 
crime,  and  in  connection  with  this,  we  cannot  say,  as  a  test,  that 
because  a  man  is  of  weak  mind,  that  therefore  he  is  excused  from 
the  commission  of  crime ;  such  is  not  the  law.  If  he  has  sufficient 
strength  of  mind  to  form  a  purpose  and  intent,  to  know  and  dis- 
tinguish between  right  and  wrong,  to  know  the  act  is  wrong,  and 
power  to  abstain  from  it,  if  he  had  that  power,  although  his  mind 
was  as  weak  as  testified  to  by  Dr.  Shultz,  and  was  not  compelled, 
as  it  were,  by  some  power  outside  of  himself  to  commit  the  act, 
then  he  is  responsible. 

^^It  makes  no  difierence  whether  the  evidence  indicating  in- 
sanity is  brought  out  by  the  testimony  on  the  {tart  of  the  Common- 
wealth, or  proved  directly  on  the  part  of  the  prisoner ;  but  one 
thin^  is  certain :  it  must  be  proved  in  some  way,  or  at  least  the 
weignt  of  evidence  that  such  is  the  fact  must  preponderate.  *  *  * 
The  prisoner  must  here  set  up  positive,  actual  proof  of  the  exist- 
ence of  insanity  upon  his  part,  of  an  irresistible  power  controlling 
him.  *  *  *  Now,  under  all  the  evidence  in  the  case  with  regard 
to  the  cause  of  this  crime,  the  time  and  manner  when  it  was  com- 
mitted, and  everything  as  shown  by  the  evidence,  does  all  this  es- 
tablish the  fact  that  this  man  had  not  power  to  control  himself? 
Is  it  satisfactory  and  preponderating  evidence  to  establish  the  fact 
that  at  the  time  he  committed  this  act,  it  was  not  his  act  but  the 
act  of  some  power  controlling  him,  an  irresistible  power  ?  If  so, 
then  you  should  acquit  him.  It  would  be  monstrous  to  convict  a 
man  of  any  crime  he  is  not  capable  of  committing,  and  who  does  not 
know  right  from  wrong,  and  has  no  moral  sense  or  convictions  about 
it.  But,  on  the  other  hand,  if  this  evidence  does  not  preponderate 
and  satisfy  you  that  at  the  time  he  committed  this  act  he  was 
insane  and  unable  himself  to  do  it,  it  is  clearly  your  duty  to  con- 
vict him  of  such  crime  as  in  your  judgment,  under  the  law,  he  has 
committed.  The  presumption  of  law  is  that  every  person  charged 
with  a  crime  is  innocent  until  he  is  proven  guilty.  In  this  case, 
the  prisoner  admits  the  fact  that  he  committed  the  crime,  and  the 
only  question,  therefore,  for  the  jury  to  determine  is,  was  the 
prisoner  capable  of  committing  a  crime  ?  Did  he  know  the  act 
was  wrong  ?  Did  he  know  the  nature  and  character  of  it  ?  Was 
he  conscious  of  what  he  did  at  the  time  ?  If  he  was,  although  he 
is  a  person  of  weak  mind,  although  he  is  addicted  to  bad  vices^ 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  125 

[Brown  o.  Commonwealth.] 

although  he  is  afflicted  with  disease,  [yet  if  he  had  the  power  of 
mind  enough  to  be  conscious  of  what  he  was  doing  at  the  time, 
then  he  is  responsible  to  the  law  for  that  act."]  *  *  * 

December  11th,  the  jury  found  the  prisoner  guilty  of  murder  in 
the  first  degree.  After  overruling  a  motion  in  arrest  of  judgment, 
the  court  on  the  16th  of  December  1874,  pronounced  sentence 
of  death  on  him.  On  the  22d  of  December,  the  clerk  of  the 
Court  of  Oyer  and  Terminer  transmitted  an  exemplification  of  the^ 
record  to  the  governor.  On  the  25th  of  January  1875,  a  writ  of 
error  was  filed  and  its  service  accepted  by  the  district  attorney. 
On  the  10th  of  February  1875,  the  Court  of  Quarter  Sessions 
granted  leave  to  the  district  attorney  to  amend  the  caption  of  the 
indictment  nunc  pro  tunc  as  of  September  8th  1874,  by  striking 
out  '^  Oyer  and  Terminer*' and  inserting  *'  Quarter  Sessions,"  and 
also  to  amend  the  record  by  striking  out  all  that  part  of  the 
recowl  made  subsequently  to  return  of  the  bill  a  "  true  bill,"  as 
having  been  erroneously  made  by  the  clerk  by  transcribing  it  into 
the  record  of  the  Quarter  Sessions.  On  the  same  day,  the  court 
directed  that  the  case  be  certified,  nunc  pro  tunc  as  of  September 
8th  1874,  from  the  Quarter  Sessions  into  the  Oyer  and  Terminer ; 
on  the  same  day,  the  case  was  certified  according  to  the  order  into 
the  Oyer  and  Terminer;  and  the  Court  of  Oyer  and  Terminer 
ordered  that  the  indictment  as  certified  from  the  Quarter  Sessions, 
be  filed  nunc  pro  tunc  as  of  September  8th  1874,  in  the  Court 
of  Oyer  and  Terminer ;  it  was  accordingly  filed  as  of  that 
day. 

There  was  a  large  number  of  specifications  of  error.  Those 
considered  by  the  Supreme  Court  related  to  the  amendments  of 
the  record  and  to  the  portions  of  the  charge  on  the  question  of 
the  burden  of  proof  of  insani^. 

JST.  W.  Patrick  (with  whom  was  J.  F.  Sanderson)^  for  plaintifi* 
in  error:  as  to  the  finding  of  the  indictment  in  the  Quarter 
Sessions,  cited  Act  of  March  81st  1860,  sect.  82,  Pamph.  L.  437 ; 
1  Br.  Purd.  882,  pi.  85.  As  to  trying  in  Oyer  and  Terminer  an 
indictment  found  in  the  Quarter  Sessions  and  not  certified  to  the 
Oyer  and  Terminer,  sect.  21,  pi.  34.  As  to  the  charge  of  the 
court  on  the  question  of  insanity,  they  cited  State  v,  Bartlett, 
43 IJ.  H.  228 ;  Hopps  v.  People,  81  111."  885 ;  Chase  v.  People,  40 
Id.  224 ;  Polk  v.  People,  19  Ind.  170 ;  Stevens  v.  State,  81  Id. 
485  ;  People  v.  Garbat,  17  Mich.  9 ;  People  v.  M'Cann,  16  New 
York  58 ;  Smith  v.  Commonwealth,  1  Duvall  224 ;  Ochletree  v. 
Hale,  28  Id.  693. 

ff.  N,  Williams  (with  whom  was  J.  B.  Reeve,  District  Attor- 
ney), for  Commonwealth,  defendant  in  error. — The  caption  is  no 
part  of  the  indictment :   Whart.  Crim.  Law,  sects.  219,  220 ;  4 
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Comjn*8  Dig.  672,  note  (h) ;  Pennsylvania  v.  Bell,  Addison  156 ; 
Comm'th  v.  Bechtell,  1  Amer.  L.  J.  414.  Amendments  will  be 
made  when  iustice  requires.  Steffy  v.  Carpenter,  1  Wright  41. 
Records  made  in  a  wrong  case  may  be  transferred  to  the  proper 
case :  Sweeney  v.  Delany,  1  Barr  820.  A  fact  not  on  the  re- 
cord which  ought  to  appear,  can  be  put  on  nunc  pro  tunc :  Bre- 
den  V.  Gilliland,  17  P.  F.  Smith  34.  There  is  no  difference  as  to 
amendments  between  penal  and  other  actions :  Griffith  v.  Eshle- 
man,  4  Watts  55 ;  Megargell  t^.  Hazleton  Goal  Co.,  8  W.  &  S. 
347.  The  court  may  amend  after  the  term :  Rhoads  v.  Comm'th, 
8  Harris  276 ;  Bailey  v.  Musgrave,  2  S.  &  R.  219 ;  and  after 
error  brought:  Ordroneaux  r.  Prady,  6  S.  &  R.  511;  Murray 
V.  Cooper,  Id.  126;  De  Haas  v.  Bunn,  2  Barr  335;  Sheppard's 
Case,  27  P.  F.  Smith  295 ;  Dougherty  v.  Comm'th,  19  Id.  286. 
As  to  proof  of  insanity :  Comm  th  v.  Mosler,  4  Barr  264 ;  Ort- 
wein  V.  Commonwealth,  26  P.  F.  Smith  414.  Every  unlawful 
killing  is  presumed  to  be  murder,  and  the  burden  is  upon  the 
prisoner  to  rebut  the  presumption,  whether  the  defence  be  in- 
sanity or  anything  else :  0*  Mara  t'.  Comm'th,  25  P.  F.  Smith 
424 ;  Commonwedth  v.  Dunn,  8  Id.  9 ;  Pennsylvania  v.  Bell,  Ad- 
dison 156. 

Chief  Justice  Agnbw  delivered  the  opinion  the  court,  May 
10th  1875. 

This  case  has  been  presented  with  much  ability  by  the  counsel 
of  the  prisoner,  who  have  spared  no  labor  or  pains  in  performing 
their  whole  duty  to  a  client  whom  they  were  appointed  to  defenc^ 
without  hope  of  reward,  other  than  that  which  attends  a  con- 
sciousness of  duty  well  performed.  The  prisoner,  miserable  in 
severable  senses,  has  been  convicted,  on  a  full  and  fair  trial,  of  a 
most  revolting  crime ;  yet,  owing  to  the  mixed  system  of  criminal 
proceedings  in  this  state,  and  the  want  of  skill,  or  of  care,  in  the 
double  office  filled  by  a  single  clerk,  we  are  perplexed  with  errors 
of  procedure  which  under  a  single  system  of  criminal  jurisdiction, 
and  more  skill  in  the  office,  would  not  occur.  We  are  relieved 
partially  in  the  consideration  of  the  assignments  of  error,  by  the 
full  and  complete  record  of  the  trial  in  the  Oyer  and  Terminer, 
made  out  probably  under  the  superintendence  of  the  presiding 
judge.  The  rule  of  this  court  being  to  confine  itself  strictly  to 
the  record  proper,  and  to  affirm,  if  no  error  affecting  the  rights  or 
interests  of  the  prisoner  appear  therein,  we  are  saved  from  consi- 
dering the  formal  errors  assigned,  excepting  two ;  Cathcart  v. 
Commonwealth,  1  Wright  108;  Girts  v.  Commonwealth,  10 
Harris  351. 

The  first  is  as  to  the  amendment  of  the  caption  of  the  indictment 
which  was  entitled  as  in  the  Oyer  and  Terminer,  but  was  amended 
after  trial,  conviction  and  sentence,  so  as  to  be  entitled,  as  in  the 
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Court  of  Quarter  Sessions.  It  would  be  a  shame  if  this  were  not 
amendable,  and  we  think  there  was  sufficient  before  the  court  to 
amend  by.  No  venire  for  grand  jurors  had  issued  out  of  the 
Court  of  Oyer  and  Terminer,  and  the  indictment  was,  in  fact, 
found  in  the  Court  of  Quarter  Sessions,  from  which  the  venire  had 
i«8ued,  BO  that  the  mistake  in  the  caption  was  obvious,  and  its 
amendment  affected  no  real  interest  or  right  of  the  prisoner.  The 
Court  of  Quarter  Sessions  having  jurisdiction  to  find  the  indictment 
and  send  it  into  the  Court  of  Oyer  and  Terminer  for  trial,  the 
error  in  the  caption  was  purely  technical,  and  the  amendment  did 
the  prisoner  no  harm. 

The  next  assignment  of  error  is  more  formidable,  yet  we  think 
it  fell  within  the  power  of  amendment.  The  indictment  found  in 
the  Quarter  Sessions  had  not  been  formally  certified  into  the  Court 
of  Oyer  and  Terminer  at  the  time  of  trial.  Afterwards,  under  a 
nunc  pro  tunc  order,  it  was  regularly  certified  in  due  form  into 
the  Court  of  Oyer  and  Terminer,  and  so  appears  on  the  record  of 
that  court.  We  think,  under  the  authority  of  Dougherty  v.  The 
Commonwealth,  19  P.  F.  Smith  293,  •  the  amendment  nunc  pro 
tunc  was  properly  allowed.  The  prisoner  was  tried  before  judges 
having  jurisdiction  of  his  crime,  by  a  jury  duly  selected  and  em- 
pannelled,  on  an  indictment  found  by  a  grand  jury  having  power 
to  inquire  of  the  offence,  in  a  court  having  jurisdiction  of  the 
inquiry ;  and  the  indictment  being,  in  fact,  sent  into  and  in  pos- 
session of  the  Oyer  and  Terminer,  and  sufficient  and  regular  in 
charging  the  offence.  Both  courts  are  held  by  the  same  judges, 
and  a  single  clerk  fills  the  office  of  clerk  in  each.  Why,  then, 
should  it  be  deemed  a  stretch  of  power  to  make  the  amendment, 
even  after  error  brought  ?  Every  substantial  right  of  the  prisoner 
nvas  observed,  and  nothing  but  the  formality  of  the  certificate  was 
wanting.  The  lodging  of  a  writ  of  error  is  no  test  in  such  a  case, 
but  it  is  the  power  of  the  court,  and  the  propriety  of  making  the 
amendment.  Where  the  court  has  the  power,  and  exercises  it 
properly,  this  court  will  not  inquire  into  the  state  of  the  record 
before  the  return  of  the  writ,  but  will  look  only  at  its  condition, 
when  returned  in  obedience  to  the  writ.  If,  then,  it  appears  to  be 
regular,  its  previous  condition  will  be  disregarded.  Our  province 
is  not  to  look  for  errors  merely  to  reverse,  but  to  look  for  merits 
in  the  cause  of  reversal ;  and  when  we  find  the  court  below  has 
done  no  more  than  it  could  rightly  do,  and  when  what  it  did 
infringes  no  right  or  substantial  interest  of  the  prisoner,  we  ought 
not  to  send  back  for  a  re-trial  a  cause  fully,  fairly  and  justly 
determined.  We  think  this  assignment  of  error,  when  examined, 
is  found  to  be  without  substantial  merit.  The  day  of  mere 
technicality  is  past,  and  courts  should  look  more  at  substantial 
justice  than  artificial  nicety ;  Commonwealth  v.  Eeenan,  17  P.  F. 
Smith  206 ;  Girts  v.  Commonwealth,  10  Harris  861. 
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All  the  errors  assigned  to  the  charge  relate  to  the  burden  of 
proof  of  insanity,  the  judge  holding  that  the  crime  being  admitted, 
the  burthen  lay  upon  the  prisoner  to  establish  his  defence  of 
insanity,  or  his  want  of  moral  power  to  resist  the  impulse  to 
commit  the  crime,  by  satisfactory,  or,  at  least,  by  preponderating 
evidence.  The  case  of  Ortwein  v.  The  Commonwealth,  26  P.  F. 
Smith  414,  decided  in  January  last  by  this  court,  was  not  known 
to  the  counsel  at  the  time  of  trial.  That  case  decides  the  question, 
and  we  shall  only  refer  to  it 

One  error  upon  the  defence  of  insanity  is  assigned  to  the  fol- 
lowing language  of  the  court :  "  If  he  (the  prisoner)  had  power 
of  mind  enougn  to  be  conscious  of  what  he  was  doing  at  the  time, 
then  he  was  responsible  to  the  law  for  that  act/'  It  is  contended 
this  language  was  incorrect,  and  was  liable  to  mislead  the  jury, 
because  the  prisoner  might  be  conscious  of  what  act  he  was  doing, 
and  yet,  in  consequence  of  mental  disability  or  disease,  be  inca- 
pable of  refraining  from  its  commission.  But  the  charge  has  a 
plain  English  meaning,  referring  to  the  nature  of  the  act,  and 
when  taken  in  connection  with  other  parts  of  the  charge,  this  por- 
tipn  is  not  susceptible  of  misconstruction.  All  the  judge  said 
referred  plainly,  not  to  the  mere  act,  but  to  the  prisoner's  con- 
sciousness of  what  he  did  as  a  crime.  The  phrase,  **  conscious  of 
what  he  was  doing,"  is  idiomatic,  and  is  understood  to  mean  the 
real  nature  and  true  character  of  the  act  as  a  crime,  and  not  to 
the  mere  act  itself.  As  used  by  the  judge  in  connection  with 
what  else  he  said,  it  was  not  contradictory  or  misleading.  A 
memorable  instance  of  this  idiomatic  use  of  the  word  what  is 
found  in  the  language  of  our  Saviour  on  the  cross,  when  he  said, 
**  Father,  forgive  them ;  for  they  know  not  what  they  do !"  Clearly, 
the  Jews  knew  well  that  they  were  crucifying  Jesus,  but  their 
darkened  minds  were  unconscious  of  the  great  crime  they  were 
committing. 

We  find  no  substantial  error  in  the  record  for  which  the  sentence 
of  the  court  should  be  reversed.  The  judgment  and  sentence  of 
the  Court  of  Oyer  and  Terminer  are  therefore  affirmed,  and  it  is 
ordered  that  the  record  be  remitted  to  the  said  court  for  execution 
of  the  sentence  according  to  law. 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  129 


Brown  et  ah  verms  Day  et  al.  js       too 

I    27  SC   888 

1.  Surveys  adjoining  under  warrants  to  S.  Harvey  and  M.  Harvey  were  i     ^g 

in  Northampton  county  in  1792;  in  1798  Wayne  county  was  cut  off  from  '  217        «oq? 

Northampton,  leaving,  as  was  supposed,  the  S.  Harvey  in  Wayne.    It,  with zz 

others,  was  sold  to  Kellogjj.  by  the  sheriff  of  Wayne  county,  for  taxes  in 
I8()6,  and  conveyed  by  one  deed ;  the  tracts  were  actually  in  Northampton. 
Kellogg,  in  J  807,  sold  the  two  tracts  to  Stoddart.  In  1814  Tyson  conveyed 
them  to  James,  reciting  a  deed  from  Stoddart  of  1808  to  him.  endorsed  on  the 
deed  from  Kellogg.  James  built  a  saw-mill  on  the  M.  Harvey,  on  which 
houses  also  were  built,  and  timber  for  the  mill  was  cut  from  the  tracts,  which 
were  afterwards  conveyed  as  one  tract  and  vested  in  plaintiff  in  1859.  The 
M.  Harvey  had  been  continually  occupied  till  the  trial.  The  S.  Harvey  was 
taxed  as  unseated.  There  had  been  no  claim  or  payment  of  taxes  by  S. 
Harvey  or  any  one  under  him ;  but  Tyson  and  those  under  him  paid  such 
taxes  as  had  been  paid.  Held^  that  plaintiffs  had  such  color  of  title  as  au- 
thorized them  to  pay  the  taxes. 

2.  The  continued  possession  of  the  M.  Harvey  and  its  joint  ownership 
and  use  with  the  S.  Harvey,  raised  the  presumption  that  all  the  taxes  had 
been  paid  under  that  title. 

3.  That  the  S.  Harvey  was  assessed  as  unseated  and  the  M.  Harvey  as 
seated,  did  not  dissever  the  joint  ownership  so  as  forbid  the  claimant  to  pay 
taxes  on  the  S.  Harvey. 

4.  After  a  valid  sale  for  taxes,  it  requires  a  clearer  right  to  redeem,  than 
to  pay  in  self  protection  before  sale. 

6.  The  plaintiffs  and  their  predecessors  having  claimed  the  land,  paid 
taxes,  &C.,  for  so  long  a  time,  without  an  adverse  claimant,  a  presumption 
of  title  was  established. 

6.  Although  plaintiff^s  title  might  not  be  maintained  against  the  owner 
of  the  land ;  under  the  circumstances  in  this  case,  they  could  recover  against 
an  intruder. 

7.  By  payment  of  taxes  the  plaintiffs  were  performing  a  puhlic  duty  ;  the 
true  owner's  title  would  be  saved  from  sale,  and  no  injury  be  done  to  any 
one  ;  as  a  subsequent  purchaser  from  the  treasurer  had  no  rights  to  be  pro- 
tected. 

8.  Evidence  of  the  loss  of  a  paper,  sufficient  in  this  case  to  admit  parol 
evidence  of  its  contents. 

9.  Carter  p.  Tinicum  Fishing  Co.,  27  P.  F.  Smith  310;  Hastings  ».  Wag- 
ner, 7  W.  &  S.  215 ;  Taylor  &  Dougherty,  1  W.  &  S.  324,  followed. 

March  15th  1875.  Before  Aqnew,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Monroe  county:  Of  July 
Term  1874,  No.  1. 

This  was  an  action  of  ejectment,  brought  December  2d  1870,  by 
Israel  Day,  Samuel  Say  lor,  Thomas  C.  Davis,  and  William  Mc- 
Murtrie  against  John  Brown,  John  Stoddart,  and  John  R.  Crellin, 
for  a  tract  of  land  in  Tobyhanna  township,  Monroe  county,  for- 
merly part  of  Northampton,  in  the  warrantee  name  of  Samuel 
Harvey,  containing  413|  acres,  bounded  by  lands  in  the  warrantee 
names  of  Mary  Harvey  and  others. 

The  case  was  tried  January  1st  1874,  before  Streeter,  P.  J.,  of 
the  Thirty-fourth  district. 

28  P.  F.  Smith— 9 
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The  plaintilTs  evidence  showed :  warrant  to  Samnel  Harvey, 
dated  September  17th  1792,  for  400  acres  of  land  on  Trout  creek, 
near  the  river  Lehigh,  in  Northampton  county,  and  survey  on  the 
warrant  November  19th  for  41 3f  acres. 

Wayne  county  was  cut  off  from  Northampton  county  in  1798. 

The  tax  books  of  Wayne  county  show  that  this  tract  was  taxed 
in  that  county  as  unseated  every  year  from  1799  to  1805  inclu- 
sive. Plaintiffs  then  gave  in  evidence,  under  objection  and  ex- 
ception, a  deed  dated  February  11th  1806,  from  Abraham  Mul- 
ford,  sheriff  of  Wayne  county,  to  Silas  Kellogg.  The  deed  recited 
a  warrant  from  the  commissioners  of  that  county,  commanding  him 
to  sell  for  taxes  such  unseated  lands  as  he  should  be  directed 
by  the  commissioners ;  in  pursuance  of  the  warrant,  he  sold  and 
conveyed  to  Silas  Kellogg  two  tracts,  surveyed  to  Samuel  Harvey, 
one  situated  ''between  Trout  creek  and  the  Lehigh,'*  containing 
400  acres  150  perches ;  the  other,  situated  "  on  Trout  creek," 
containing  413  acres  113  perches;  one  tract  surveyed  to  Mary 
Harvey,  situated  "on  Trout  creek,'*  containing  403  acres  60 
perches,  and  a  number  of  other  tracts  designated  in  the  deed. 
•  They  gave  in  evidence,  a  deed  dated  January  13th  1806,  from 
Silas  Kellogg  to  John  Stoddart,  for  two  tracts  on  Trout  creek,  one 
in  the  warrantee  name  of  Mary  Harvey,  for  403  acres  36  perches; 
the  other,  in  the  name  of  Samuel  Harvey,  for  413  acres  113 
perches,  being  two  of  the  tracts  conveyed  by  Mulford  to  Kellogg  : 
Also,  deed  dated  October  23d  1813,  from  Jonathan  Tyson  to 
James  Tyson  for  the  undivided  half  of  five  tracts,  viz.:  Mary  Har- 
vey, 403  acres  60  perches,  Samuel  Harvey,  413  acres  113  per- 
ches, and  three  others  designated  in  the  deed;  also,  deed  dated 
October  18th  1814,  from  Joseph  Tyson  to  James  Tyson,  for  the 
undivided  half  of  two  tracts,  one  in  the  name  of  Mary  Harvey,  for 
403  acres  60  perches,  the  other  in  the  name  of  Samuel  Harvey, 
for  413  acres  113  perches ;  this  deed  contained  a  recital  that  Silas 
Kellogg  sold  the  same  to  John  Stoddart,  and  that  John  Stoddart, 
by  deed  poll  endorsed  on  the  deed  from  Kellogg,  conveyed  the  same 
to  Joseph  Tyson  and  Jonathan  Tyson  on  the  24th  of  May  1808. 

A  witness  for  plaintiff  testified,  that  Joseph  Tyson  had  claimed 
or  owned  the  Samuel  Harvey  tract  in  Tobyhanna  township,  and, 
also,  the  Mary  Harvey  tract,  which  adjoined  it, — sixty  years 
before;  he  built  a  saw-mill  on  the  Mary  Harvey  tract;  the 
line' of  the  Samuel  Harvey  was  about  100  yards  from  the  mill ; 
Trout  creek  ran  through  the  Mary  Harvey ;  the  Samuel  Harvey 
came  up  to  the  bank  of  the  creek ;  the  Mary  Harvey  was  partly  in 
Tobyhanna  and  partly  in  Coolbaugh  township.  James  Tyson 
came  there  twenty  years  after  the  first  mill  was  built,  and  built  a 
new  saw-.mill,  and  as  soon  as  he  finished  the  mill,  sold  to  George 
Craig ;   he  was  there  two  years,  and  lumbered  on  the  land. 

Amos  Moore  came  after  him  and  lumbered  several  vears;  he 
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died  whilst  in  possession  ;  Day  and  Saylor  next  claimed  the 
possession ;  about  six  or  seven  years  before  the  trial  Brown  and 
Stoddart  claimed  possession.  The  dam  on  the  Mary  Harvey 
backed  the  water  on  the  Samuel  Harvey ;  several  houses  were 
built  on  the  Mary  Harvey ;  there  was  lumbering  done  on  the  tracts 
by  Day  and  Saylor. 

Another  witness  testified  that  Davis  and  McMurtrie  came  after 
Day  and  Saylor;  there  was  a  house  built  when  the  second  mill 
was  built,  and  it  had  been  occupied  down  to  the  time  of  trial.  In 
1866  the  two  tracts  were  assessed  to  Day  and  Saylor ;  the  Samuel 
Harvey  as  unseated  and  the  Mary  Harvey  as  seated. 

The  plaintiflfs  gave  evidence  from  the  tax  books  that  the  taxes  on 
the  Samuel  Harvey,  assessed  as  unseated  in  Tobyhanna,  were  paid 
in  1856-1857  by  Amos  Moore.  They  then  gave  in  evidence : 
deed,  June  3d  1847,  James  Tyson  to  George  Craig,  for  the  Mary 
Harvey,  403  acres  60  perches;  the  Samuel  Harvey,  413}  acres; 
the  George  Solliday,  34  acres,  described  together  as  one  tract,  con- 
taining 850  acres  25  perches.  Deed,  January  13th  1851,  Craig  to 
Amos  Moore,  for  same  property,  described  as  one  tract.  Will  of 
Moore,  proved  September  23d  1858,  devising  one  half  the  property 
to  Stephen  B.  Moore,  and  directing  the  other  half  to  be  sold  by 
his  executors.  Deed,  April  5th  1859,  Stephen  Moore  to  Day  and 
Saylor,  for  an  undivided  half  of  "said  850  acress  25  perches;" 
same  day,  deed  from  executors  of  Amos  Moore  to  Day  and  Saylor, 
for  the  other  undivided  half  of  "said  850  acres  and  25  perches;" 
deed,  March  2d  1868,  Day  and  Saylor  to  Thomas  C.  Davis  and 
William  McMurtrie,  for  an  undivided  half  of  "  said  850  acres  25 
perches." 

The  defendants  gave  in  evidence:  assessment  of  the  Samuel 
Harvey,  413f  acres,  21s  unseated  in  Tobyhanna  township,  for  the 
years  1858  and  1859,  and  treasurer's  sale  and  conveyance  of  the 
tract  for  taxes,  on  the  2d  of  June  1860,  to  S.  J.  Ilollinshead ; 
payment  of  taxes  by  Hollinshead  for  the  years  from  1860  to  1865, 
inclusive,  and  by  Brown  and  Stoddart  from  1866  to  1869,  inclu- 
sive. Also,  deed,  December  30th  1865,  from  the  widow  and  heirs 
of  Hollinshead  to  Brown  and  Stoddart,  for  the  several  tracts  of 
land,  including  the  Samuel  Harvey.  Patent,  May  5th  1870,  to 
Brown  and  Stoddart,  for  the  Samuel  Harvey  in  Tobyhanna  town- 
ship ;  also,  connected  draft  of  nine  tracts  in  Tobyhanna  and  Cool- 
baugh  townships,  one  being  Samuel  Harvey,  41 3f  acres,  in  Toby- 
hanna, and  another,  Samuel  Harvey,  400  acres  115  perches,  in 
Coolbaugh. 

They  further  gave  evidence  for  the  purpose  of  showing  that  the 
Samuel  Harvey  was  unseated ;  also,  from  the  tax  books,  that  the 
assessments  from  1850  to  1861  in  Tobyhanna  township,  in  the 
names  of  Craig,  Moore  and  Day  and  Saylor,  were  of  seated  land; 
there  were  no  assessments  to  either  of  them  of  unseated  land. 
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In  rebuttal  the  plaintiffs  called  James  H.  Stroud,  who  testified 
that  he  had  received  a  letter  from  Day  and  Saylor  in  1860 ;  that  he 
searched  for  it  in  all  places  where  it  was  likely  it  would  be  found, 
and  that  he  had  been  unable  to  find  it ;  the  search  was  two  or  three 
years  after  he  got  it ;  he  had  looked  through  his  papers  twice  since; 
the  last  a  short  time  before  the  trial,  at  W.  Rees's  office,  in  which  he 
had  kept  his  papers  for  the  last  six  or  seven  years,  and  to  which  his 
papers  had  been  removed  from  the  bank,  where  he  had  before  kept 
them ;  he  had  not  searched  at  the  bank  for  the  letter  since  he 
had  left  it;  two  or  three  years  after  he  received  the  letter  he 
searched  for  it  at  the  bank ;  he  found  the  receipt,  but  did  not  find 
the  letter ;  his  letters  were  in  bundles,  endorsed ;  he  took  the 
bundles  apart  and  looked  for  the  letter,  but  did  not  open  each 
letter ;  he  kept  his  papers  in  a  drawer  in  the  bank  vault ;  also 
private  papers  in  the  pigeon  holes ;  the  search  was  in  the  drawer, 
but  none  in  the  pigeon  holes ;  he  left  the  letters  in  the  pigeon 
holes  when  he  left  the  bank  ;  at  Rees's  office  he  looked  inside  of 
every  letter  separately ;  the  letters  in  the  pigeon  holes  were  to 
himself  as  cashier;  did  not  keep  his  private  letters  in  them. 

After  the  adjournment  of  the  court,  the  witness  testified  that 
since  the  adjournment  he  had  searched  in  the  pigeon  holes ;  he  in- 
quired at  the  bank  and  learned  that  the  letters  had  been  destroyed ; 
the  cashier  said  the  letters  prior  to  1866  had  been  put  into  the 
cellar,  and  afterwards  had  been  sold  to  a  man  who  bought  paper 
and  rags. 

The  plaintiffs  then  offered  to  give  evidence  of  the  contents  of 
the  letter ;  the  defendants  objected,  on  the  ground  that  there  was 
not  sufficient  evidence  of  its  loss;  the  court  admitted  the  offer, 
and  sealed  a  bill  of  exceptions. 

The  witness  testified  that  the  letter  was  from  Day  and  Say- 
lor ;  it  contained  money  to  pay  taxes,  with  a  list  of  the  tracts  . 
on  which  they  were  to  be  paid ;  he  left  the  list  with  the  treasurer, 
and  told  him  he  wanted  to  pay  the  taxes  on  Day  and  Saylor's 
land ;  the  next  day  he  paid  the  taxes  and  took  a  receipt ;  this  was 
before  the  treasurer's  sale  in  1860 ;  he  had  no  recollections  of  the 
contents  of  the  letter,  except  in  a  general  way  to  pay  their  taxes ; 
he  had  no  recollection  of  the  contents  of  the  list  except  that  it  con- 
tained the  warrantee  names ;  there  was  one  Samuel  Harvey  on  the 
list ;  there  were  two  Samuel  Harvey  tracts,  one  of  which  Day  and 
Saylor  did  not  own.  When  Day  got  the  receipt  he  found  it  was 
for  the  one  which  he  did  not  own ;  this  was  after  the  treasurer's 
sale,  and  after  the  day  of  redemption. 

Saylor,  one  of  plaintiffs,  testified  that,  in  1860,  he  wrote  to 
Stroud  to  pay  their  taxes  in  Monroe  county,  giving  the  names, 
amongst  others,  "  our  Trout  creek  lands,  bought  from  the  Moore 
family,  giving  the  names  of  Daniel  Ross,  Mary  Harvey  and  Samuel 
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Harvey,  to  pay  taxes  on  the  same  tract  Moore  paid  on."     He  did 
not  own  the  Samuel  Harvey  tract  in  Coolbaugh  township. 

They  then  gave  in  evidence  the  treasurer's  unseated  land-book 
of  Monroe  county,  showing  the  payment  of  the  taxes  for  1858- 

1859  by  Day  and  Saylor,  on  the  Mary  Harvey  in  Tobyhanna;  and 
for  the  same  years  on  the  Samuel  Harvey  in  Coolbaugh. 

The  defendants  gave  evidence,  by  the  treasurer  of  1860  and  by 
his  books,  that  the  taxes  of  the  tracts  which  Saylor  had  testified 
were  contained  in  his  letter,  except  Samuel  Harvey  in  Tobyhanna, 
were  paid  by  Day  and  Saylor,  and  that  at  the  same  time  the  tax 
on  the  Samuel  Harvey,  in  Coolbaugh,  had  been  paid  by  them,  but 
that  the  tax  on  that  in  Tobyhanna  had  not  been  paid.  They  gave 
in  evidence  a  copy  of  the  receipt  given  June  9th  1860,  the  time  of 
payment.  It  contained  a  list  of  the  same  tracts,  including  the 
Samuel  Harvey  of  Coolbaugh,  but  not  of  Tobyhanna. 
The  first  point  of  the  plaintiff  was  aflSrmed ;  it  was : — 
**  The  plaintiffs  have  shown  sufficient  title  upon  which  to  recover 
the  land  in  dispute  against  the  defendants,  unless  the  tax  sale  of 

1860  legally  passed  the  title  to  S.  J.  Hollinshead." 
The  second  point  was : — 

"  If  the  jury  believe  the  taxes  were  actually  paid  by  J.  H. 
Stroud  for  Day  and  Saylor  upon  their  unseated  lands  situate  in  Mon- 
roe county,  in  the  month  of  June  1860,  and,  through  mistake  of 
the  treasurer,  the  portion  directed  to  be  paid  upon  the  Samuel 
Harvey  tract  owned  by  them  was  not  credited  to  said  tract,  the 
sale  for  unpaid  taxes  to  Mr.  Hollinshead  was  void,  and  the  plain- 
tiffs are  entitled  to  recover  the  land  in  dispute.'' 

The  court  said : — 

"  We  answer  this  point  in  the  affirmative,  unless  the  jury  believe 
that  Day  and  Saylor  by  their  negligence  in  some  degree  occasioned 
the  mistake." 

The  following  were  points  of  the  defendants,  with  the  answers : — 

"  The  limitation  of  five  years,  fixed  by  the  third  section  of  the 
Act  of  3d  April  1804,  is  a  bar  to  the  recovery  of  the  plaintiffs  in 
this  action." 

Answer :  "  This  point  is  denied." 

5.  "  If  the  Samuel  Harvey  tract  in  Tobyhanna  township  was 
never  in  Wayne  county,  no  title  to  it  passed  by  the  sheriff's  sale 
for  the  non-payment  of  taxes  in  that  county." 

'^  This  point  is  true  as  an  abstract  proposition,  but  has  no  appli- 
cation to  this  case." 

The  court  charged : — 

*'  The  tax  sale  of  1806  in  Wayne  county,  given  in  evidence  by 
the  plaintiff,  was  invalid  so  far  as  relates  to  the  land  in  dispute  in 
this  case.  The  Samuel  Harvey  located  in  Tobyhanna  township, 
was  not  located  in  Wayne  county,  and  Silas  Kellogg,  the  purchaser, 
took  no  title  to  this  tract.     [That  tax  sale  is  a  matter  of  no  im- 
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portance  in  this  case.]  On  the  8d  of  June  1847  [James  Tyson 
being  in  possession  of  several  tracts,  including  the  Samuel  Harvey, 
conveyed  them  in  a  body  to  George  Craig].  This  conveyance  em- 
braced 850  acres  and  25  perches,  and  included  the  Samuel  Harvey, 
the  Mary  Harvey  and  the  George  Solliday  tracts.  [Craig  lumbered 
on  these  lands  some  three  years,  according  to  the  evidence  of  An- 
drew Eschenbach,  and  then  by  deed  dated  13th  January  1851, 
conveyed  the  same  property  to  Amos  Moore.  Moore  lumbered 
upon  it  several  years  and  paid  taxes  upon  it,  and  died  in  posses- 
sion.] The  title  of  Moore  was  vested  in  these  plaintiffs  by  deed 
of  the  5th  of  April  1859.  [This  recital  of  facts  shows  that  the 
plaintiffs  were  in  possession  by  color  of  title,  and  they  may  recover 
against  an  intruder  without  title.] 

"  Are  the  defendants  intruders,  or  are  they  in  possession  by  virtue 
of  a  title  ?  This  question  can  only  be  considered  by  determining 
the  validity  of  the  tax  sale  of  1860  to  Stroud  J.  Hollinshead. 

"  The  tract  was  unseated,  and,  if  the  taxes  had  not  been  paid, 
that  sale  passed  a  good  title  to  Stroud  J.  Hollinshead,  who  conveyed 
to  these  defendants.  Day  and  Saylor  attempted  to  pay  these  taxes. 
They  sent  funds  to  James  H.  Stroud,  and  directed  him  to  pay  their 
taxes.  He  paid  the  money  to  the  county  treasurer,  but  the  taxes 
upon  the  Samuel  Harvey  in  Tobyhanna  township  were  not  marked 
as  paid.  The  evidence  shows  that  the  money  of  Day  and  Saylor 
was  applied  to  the  payment  of  the  taxes  upon  the  Samuel  Harvey 
in  Coolbaugh  township,  a  tract  which  the  plaintiffs  did  not  claim 
to  own.  [The  money  seems  to  have  been  credited  to  the  wrong 
tract.  Whose  mistake  was  it?  Did  the  negligence  of  Day  and 
Saylor  contribute,  in  the  least  degree,  to  this  mistake  ?]  If  it  did, 
the  sale  was  good,  and  Hollinshead  took  a  perfect  title,  which  is 
now  vested  in  these  defendants.  But  if  Day  and  Saylor  paid  the 
full  taxes,  and  they  were  credited  to  the  wrong  tract  by  the  mistake 
of  the  treasurer  alone,  and  the  fault  was  exclusively  his,  then  the 
payment  was  a  good  one,  and  the  subsequent  sale  for  taxes  was 
void.  *  *  *  By  whose  negligence  were  the  taxes  applied  to  the 
wrong  tract  ?  If  there  was  any  negligence  on  the  part  of  Day 
and  Saylor,  then  this  tax  sale  was  good,  though  the  treasurer  may 
also  have  been  guilty  of  gross  negligence.  Did  the  list  given  to 
the  treasurer  by  Stroud  indicate  clearly  and  plainly  the  tracts  upon 
which  the  money  was  to  be  paid,  so  that  no  mistake  could  be  made 
without  gross  inattention  on  the  part  of  the  treasurer  ?  If  it  did, 
and  the  mistake  was  exclusively  the  fault  of  the  treasurer,  the  pay- 
ment was  a  good  one,  and  the  tax  sale  void.  [The  case  turns  upon 
the  question  of  fact,  which  is  entirely  for  the  jury.  I  repeat  that 
if  Day  and  Saylor,  by  the  manner  in  which  they  prepared  their 
instructions,  contributed  in  the  least  degree  to  the  mistake  which 
seems  to  have  been  made  in  crediting  the  taxes,  they  are  not  enti- 
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tied  to  recover,  but  if  the  fault  was  wholly  and  entirely  that  of  the 
treasurer,  the  plaintiffs  are  entitled  to  recover."] 

The  verdict  was  for  the  plaintiffs. 

The  defendants  sued  out  a  writ  of  error;  they  assigned  for 
error : — 

1.  The  admission  of  Sheriff  Mulford*s  deed  in  evidence. 

2.  Admitting  parol  evidence  of  the  contents  of  the  letter  of  Day 
and  Saylor  to  Stroud. 

3.  AflSrming  plaintiff's  first  point. 

4.  5.  The  answers  to  defendants*  second  and  fifth  points. 
6-11.  The  parts  of  the  charge  in  brackets. 

ff,  Oreen  and  W,  Davis  for  plaintiffs  in  error, — As  to  the  suf- 
ficiency of  the  search  for  the  letter  of  Day  and  Saylor :  1  Greenl. 
Ev.,  sect.  558 ;  4  Phillips  Ev.  (n.  246  to  p.  230)  441 ;  U.  States  v. 
Doebler,  Baldwin  R.  519 ;  Sweigart  v,  Lowmarter,  14  S.  & 
R.  200;  McConahy  v.  Turnpike  Co.,  1  Penna.  R.  426;  Parkins 
V.  Cobbett,  1  Carr.  &  P.  282;  Judson  v.  Eslard,  1  Alab.  71;  Par- 
ker V.  Wilson,  1  Harr.  461.  As  to  the  plaintiffs*  title  by  posses- 
sion, they  cited  Warner  v,  Henby,  12  Wright  187 ;  Hoffman  v. 
Bell,  11  P.  F.  Smith  444;  Wheeler  v,  Winn,  3  Id.  131 ;  Orr  v. 
Cunningham,  4  W.  &  S.  294 ;  Coxe  v.  Sartwell,  9  Harris  480 ; 
Miller  r.  Shaw,  7  S.  &  R.  142 ;  Carlisle  v.  Stitler,  1  Penna.  R. 
6 ;  Adams  v.  Robinson,  6  Barr  271 ;  Hole  v.  Rittenhouse,  1  Casey 
493 ;  Young  v.  Herdic,  5  P.  F.  Smith  176.  Mere  payment  of 
taxes  by  one  having  no  title  will  not  give  such  actual  possession  as 
to  oust  the  holder  of  the  legal  title :  Naglee  v,  Albright,  4  Whart. 
291;  Urket  v.  Coryell,  5  W.  &  S.  83;  Sorber  v.  Willing,  10 
Watts  142.  Color  of  title  is  applicable  only  to  the  tract  actually 
occupied,  not  to  contiguous  tracts :  Baker  v.  Findley,  8  Harris 
168 ;  Hole  v.  Rittenhouse,  7  Id.  305 ;  Wright  v.  Guier,  9  Watts 
172.  The  legal  title  cannot  be  ousted  by  mere  constructive  pos- 
session  :  Hawk  v,  Senseman,  6  S.  &  R.  21 ;  McArthur  t;.  Kitchen, 
27  P.  F.  Smith  62. 

5.  Holmes  and  IT.  W,  Palmer,  for  defendants  in  error. — An 
absent  deed  in  a  chain  of  conveyance,  may  be  supplied  by  a  long- 
continued  claim  of  title,  with  acts  of  ownership  uncontested  by 
adverse  pretensions  from  him  who  is  supposed  to  have  conveyed : 
Hastings  v.  Wagner,  7  W.  &  S.  215;  Warner  v.  Henby,  12 
Wright  187;  Fox  v.  Thompson,  7  Casey  172.  The  warrantee 
name  is  of  itself  no  evidence  that  the  title  belonged  to  the  person 
named  in  the  warrant:  Glass  v.  Gilbert,  8  P.  F.  Smith  287; 
Strimpfier  v.  Roberts,  6  Harris  283.  Against  a  naked  intruder 
upon  wild  land  a  conveyance  will  be  presumed  from  a  warrantee 
who  has  not  been  heard  of  for  a  long  time,  to  one  who  has  been 
taxed,  and  the  taxes  paid  by  him  and  those  claiming  under  him : 


Digitized  by  VjOOQIC 


136  SUPREME  COURT  ^Philadelphia 

[Brown  r.  Day.] 

Taylor  v.  Dougherty,  1  W.  &  S.  324 ;  Kite  v.  Brown,  5  Barr  291; 
Hoey  V,  Furman,  1  Id.  295 ;  Bell  v.  Hartley,  4  W.  &  S.  32 ; 
McCall  v.  Coover,  4  Id.  151.  When  several  contiguous  surveys 
become  vested  in  one  owner,  they  are  to  be  treated  as  one  tract ; 
so  that  an  entry  upon  any  part  under  color  of  title  is  a  disseisin  of 
the  whole :  Hole  v.  Rittenhouse,  1  Casey  499 ;  Nearhoff  v.  Addle- 
man,  7  Id.  279.  Naked  possession  is  a  good  title  against  one 
putting  occupant  out  of  possession  and  showing  no  better  title : 
Woods  V.  Lane,  2  S.  &  R.  53 ;  Turner  v,  Reynolds,  11  Harris 
199 ;  Shumway  v,  Phillips,  10  Id.  151 ;  McCalmont  v.  Venango 
C.  &  0.  Co.,  22  P.  F.  Smith  221.  Although  Amos  Moore  had 
been  there  by  mere  color  of  title,  yet,  having  died  in  possession, 
those  coming  in  under  him  had  a  better  title  than  he  by  reason 
of  the  descent  cast :  Green  v.  Kellum,  11  Harris  259.  The  evi- 
dence of  the  loss  of  the  letter  was  suflScient :  Spalding  v.  Bank 
of  Susquehanna,  9  Barr  28;  Lee  v.  Lee,  Id.  172;  Flinn  v. 
McGonigle,  9  W.  &  S.  75 ;  Whitesell  v.  Crane,  8  Id.  369. 

Chief  Justice  Agnew  delivered  the  opinion  of  the  court,  May 
10th,  1875. 

The  argument  in  this  case  took  a  wide  range,  involving  questions 
of  abandonment,  seisin,  possession,  casual  entries,  and  other  mat- 
ters often  important  in  determining  questions  of  title.  But  the 
true  attitude  of  this  casfe  presents  only  a  single  principal  question, 
to  wit :  Whether  the  two  plaintiffs,  Israel  Day  and  Samuel  Saylor, 
had,  in  the  year  1860,  such  claim  or  color  of  title  to  the  Samuel 
Harvey  tract  as  enabled  them  rightfully  to  pay  the  taxes.  If 
they  had,  then  the  taxes  being  paid,  and  accepted  Jby  the  treasurer 
in  fact,  and  the  misapplication  of  the  money  to  the  wrong  tract 
being  wholly  his  fault,  as  found  by  the  jury,  he  had  no  right  or 
authority  to  sell  the  land ;  the  tax  sale  to  S.  J.  Hollinshead, 
after  payment  of  the  taxes,  was  void,  and  the  plaintiffs  were 
entitled  to  recover:  Bubb  v.  Tompkins,  11  Wright  859;  Price 
V.  Mott,  2  P.  F.  Smith  315. 

Then,  had  these  plaintiffs  such  claim  or  color  of  title  as  author- 
ized them  to  pay  the  taxes  on  the  tract  warranted  in  the  name  of 
Samuel  Harvey  ?  Had  they  such  a  title  as  the  law  would  enable 
them  to  protect  by  payment.  This  must  be  determined  by  the 
facts  in  evidence.  A  warrant  was  issued  in  the  name  of  Samuel 
Harvey,  on  the  17th  September  1792,  for  four  hundred  acres  of 
land  on  Trout  creek,  near  the  Lehigh,  in  Northampton  county, 
upon  which  a  survey  was  made  on  the  19th  of  November  1792, 
of  four  hundred  and  thirteen  and  three-quarter  acres  and  allow- 
ance, the  same  land  now  in  controversy.  Wayne  county  was  cut 
off  from  Northampton  in  the  year  1798,  by  a  line  from  the  Dela- 
ware river  to  the  mouth  of  Trout  creek,  on  the  Lehigh,  running 
by  this  tract,  and  leaving  it,  as  it  was  supposed,  until  recently,  in 
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Wayne  county.  It  is  found  that  a  small  portion  only,  probably 
ten  or  twelve  acres,  lie  in  Wayne  county.  In  the  year  1806  this 
Samuel  Harvey  tract  and  the  Mary  Harvey  tract  adjoining  it  on  , 
the  northwest,  another  Samuel  Harvey  tract,  and  seven  other  tracts 
in  Jhe  same  vicinity,  were  sold  as  unseated  lands  for  taxes  by  the 
sheriff  of  Wayne  county,  and  conveyed  together  in  one  deed  to 
Silas  Kellogg.  In  1807,  Silas  Kellogg  conveyed  two  of  these 
tracts  (the  Mary  Harvey  and  the  Samuel  Harvey,  the  one  in 
controversy)  to  John  Stoddart.  By  deed  dated  in  1814,  Joseph 
Tyson  conveyed  to  James  Tyson  the  undivided  half  of  these  two 
tracts,  reciting  a  deed  poll  from  John  Stoddart,  dated  24th  May 
1808,  endorsed  on  the  deed  to  Silas  Kellogg  for  the  same  two 
tntcts  to  Joseph  and  Jonathan  Tyson.  Jonathan  Tyson  also  con- 
veyed his  undivided  half  to  James  Tyson  in  the  year  1813.  Be- 
fore Jonathan  had  parted  with  his  title  he  had  built  a  saw-mill  on 
the  Mary  Harvey  tract,  within  a  few  perches  of  the  northwestern 
boundary  of  the  Samuel  Harvey  tract.  James  Tyson  built  an- 
other saw-mill  on  the  site  of  the  old  one,  a  few  years  prior  to  his 
sale  to  George  Craig,  and  several  houses  also,  which  were  occupied 
from  time  to  time  by  tenants.  The  testimony  tends  to  show  that 
the  boundary  line  between  the  Mary  and  Samuel  Harvey  tracts 
had  not  been  marked  on  the  ground.  The  pool  of  the  saw-mill 
dam  extended  beyond  this  boundary  into  the  Samuel  Harvey 
tract,  and  the  evidence  shows  that  timber  for  the  mill  was  cut  on 
both  tracts.  In  1847,  James  Tyson  conveyed  to  George  Craig 
the  two  tracts,  Mary  and  Samuel  Harvey,  and  a  third  small  parcel, 
surveyed  in  the  name  of  George  Solliday,  containing  thirty-four 
acres,  all  together,  and  described  as  one  tract  of  eight  hundred 
and  fifty  acres  and  twenty-five  perches,  and  allowance.  In  1851, 
George  Craig  conveyed  the  same  property  described  as  one  tract 
to  Amos  Moore.  In  1858,  Amos  Moore  devised  one-half  of  his 
property  in  Monroe  county  to  Stephen  B.  Moore,  and  the  other 
half  to  be  sold  by  his  executors.  In  1859,  Stephen  B.  Moore 
conveyed  his  undivided  half  of  eight  hundred  and  fifty  acres  and 
twenty-five  perches  to  Israel  L.  Day  and  Samuel  Saylor,  and  on 
the  same  day  the  executors  of  Amos  Moore  conveyed  the  other 
undivided  half  of  the  same  property  to  Day  and  Saylor.  Thus 
it  appears  that  these  two  tracts,  Mary  and  Samuel  Harvey,  passed 
together  into  a  single  ownership  so  early  as  the  year  1814,  and 
have  so  continued  until  the  time  of  the  treasurer's  sale  in  1860  to 
S.  J.  Hollinshead.  From  1847  they  were  not  only  held  together 
as  a  single  ownership,  but  were  with  the  small  tract  of  thirty-four 
acres  conveyed  together  as  a  single  tract  of  eight  hundred  and 
fifty  acres  and  twenty-five  perches.  The  mill  and  houses  on  the 
Mary  Harvey  tract  have  been  occupied  under  the  several  owners 
down  to  the  time  of  trial,  and  timber  cut  on  both  tracts.  No 
claim  has  been  made  by  Samuel  Harvey,  the  warrantee,  or  taxes 
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paid  by  him  or  any  one  under  him  or  his  title.  He  is  wholly  un- 
known, except  as  his  name  appears  in  the  warrant.  So  far  as  taxes 
are  shown  to  be  paid  by  any  one,  it  has  been  under  the  name  of 
James  Tyson  and  his  successors,  while  the  continued  possession 
of  the  Mary  Harvey  warrant  and  joint  ownership  and  use  of  it 
with  the  Samuel  Harvey  warrant,  raise  the  presumption  that  all 
the  taxes  have  been  paid  under  that  title.  Here  then  was  a  bonii 
fide  claim  of  title  under  a  sale  supposed  to  be  valid  of  the  two  tracts 
warranted  in  the  names  of  Mary  Harvey  and  Samuel  Harvey, 
without  molestation  or  interference  of  any  one  for  a  period  of  fifty- 
six  years,  and  a  joint  ownership  of  the  tracts  as  one,  and  control 
of  both  together  as  one  body  of  land,  conveying  them  together,  and 
using  them  together  by  actual  possession  and  improvement  of  one, 
and  by  backing  up  the  water,  and  cutting  timber  upon  the  other. 
If  such  a  claim  of  right  cannot  be  protected  from  divestiture,  by 
payment  of  taxes  to  prevent  a  sale,  it  is  difBcult  to  conceive  of  any 
interest  in  land  but  an  absolute  title,  which  can  be  so  protected  by 
payment.  Had  the  division  of  Northampton  county  in  1798  thrown 
the  Samuel  Harvey  tract  entirely  into  Wayne  county,  as  for  many 
years  it  was  believed  to  be,  there  would  be  no  doubt  of  the  right. 
Then  the  limitation  of  five  years  in  the  Act  of  1804  would  have  con- 
firmed the  sheriffs  deed.  Clearly  it  was  color  of  title,  and  would  give 
effect  even  to  the  general  statute  of  limitations  in  case  of  actual 
possession,  such  as  there  was  of  the  Mary  Harvey  warrant.  How 
then  can  the  mistake  of  locality  in  1806  so  derogate  from  the  title 
to  the  Samuel  Harvey  warrant,  as  to  prevent  payment  of  the  taxes 
upon  it  by  the  only  known  owner  of  it  in  1860  ?  Will  a  party 
claiming  both  tracts  together  as  a  whole,  under  a  long  line  of 
conveyances,  treating  the  ownership  as  one,  and  exercising  control 
over  both,  be,  by  this  mistake,  when  discovered  after  a  lapse  of 
years,  stripped  of  his  power  to  protect  himself  from  a  sale  for  taxes  ? 
The  effect  of  such  unity  of  title  to  several  distinct  tracts  (fifteen  in 
that  case)  was  strongly  stated  by  Chief  Justice  Lewis,  in  the  mem- 
orable case  of  Hole  v.  Rittenhouse,  1  Casey  491,  in  explaining  the 
decision  in  Kite  v.  Brown,  5  Barr  291.  This  effect  was  perhaps 
too  strongly  stated  in  reference  to  its  influence  upon  the  Statute  of 
Limitations,  as  was  said  by  Thompson,  J.,  in  Warner  v,  Henby,  12 
Wright  187;  but  the  principle  of  this  unity  of  title  and  claim 
makes  it  clear  that  the  owner  may  so  treat  his  property.  Thus,  it 
was  held  in  Burkholder  v.  Sigler,  7  W.  &  S.  154,  that  when  an 
owner  of  a  tract  purchased  a  small  parcel  of  adjoining  land  for  the 
use  of  his  mill,  a  levy  and  sheriffs  sale  carried  both,  though  with- 
out any  description  of  the  small  parcel.  It  is  common  practice  to 
levy  and  sell  as  one  a  farm  composed  of  several  parcels,  but  used 
as  a  whole,  even  where  one  of  the  parcels  consists  of  woodland 
only. 

The  fact  that  the  Samuel  Harvey  tract  was  assessed  as  unseated, 
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while  the  Mary  Harvey  was  seated,  does  not  dissever  the  joint 
ownership,  or  forbid  the  claimant  to  pay  the  taxes  on  the  unseated 
tract.  Assessment  is  the  act  of  the  law.  The  second  section  of 
the  Act  of  1804  required  the  deputy  surveyors  to  return  to  the 
county  commissioners  all  the  lands  in  their  districts,  *'  which  return 
shall  include  a  list  of  the  number  of  acres  contained  in  each  survey 
or  warrant,  and  of  the  names  and  surnames  of  the  original  war- 
rantees, the  waters  on  which  the  same  is  situate,  the  lands  contig- 
uous thereto,  and  the  township,  if  known,  wherein  the  same  may 
lie."  This  was  a  matter  of  public  policy  to  obtain  all  the  lands 
liable  to  taxation,  unseated  lands  at  that  time  being  generally  wild, 
and  embraced  in  large  unsettled  districts  in  which  even  the  town- 
ships were  often  unknown.  This  act  was  followed  by  that  of  1806, 
requiring  the  owners  of  lands  to  furnish  a  list  to  the  commissioners 
"  of  each  and  every  tract "  of  unseated  land  held  by  them,  with 
the  name  of  the  warrantee,  under  a  penalty  of  a  fourfold  tax  to  be 
assessed  on  "  every  tract  **  not  returned.  This  is  the  very  view 
taken  by  the  late  Chief  Justice  Thompson,  in  Heffc  v.  Gephart,  15 
P.  F.  Smith  516-17.  The  law  of  assessment,  therefore,  does  not 
change  the  right  of  the  owner  or  claimant  to  pay  the  taxes  accord- 
ing to  his  ownership.  The  question  here  is,  had  the  plaintiffs  a 
right  to  pay  the  taxes  of  the  Samuel  Harvey  tract,  not  how  they 
should  be  assessed  ? 

Bearing  on  this  question  are  some  of  the  decisions  as  to  the  right 
of  redemption.  Thus,  in  Shearer  v.  Woodburn,  10  Barr  511,  a 
purchaser  from  one  who  had  purchased  at  sheriff's  sale  the  claim 
of  one  who  had  exercised  acts  of  ownership  over  land,  and  been 
the  reputed  owner  for  years,  was  deemed  to  have  such  title  as  en- 
titled him  to  redeem.  Redemption  presupposes  a  valid  sale  for 
unpaid  taxes,  and  requires  a  clearer  right  to  redeem  after  such  a 
sale  than  to  pay  taxes  before  the  sale,  in  self  protection. 

There  is  another  class  of  cases  bearing  on  this  right  to  protect 
such  a  claim  of  title,  to  wit,  those  establishing  a  presumption  of 
title  arising  from  great  lapse  of  time.  In  this  case  there  had  been 
no  claim  by  the  warrantee,  or  any  one  under  him,  for  a  period  of 
over  eighty  years  at  the  time  of  trial,  and  no  adverse  claim  or  in- 
terruption of  the  title  by  sheriff 's  sale  in  1806,  for  fifty-four  years, 
at  the  time  of  the  sale  for  taxes.  In  Taylor  v.  Dougherty,  1  W. 
k  S.  326,  a  case  of  one  claiming  a  warranted  tract  against  an 
intruder  without  title,  Chief  Justice  Gibson  said :  "  The  land  was 
warranted  and  surveyed  in  1773,  in  the  name  of  Henry  Kepple, 
of  whom  nothing  has  since  been  heard  during  a  period  of  near 
seventy  years,  while  they,  under  whose  title  the  plaintiffs  claimed, 
exercised  the  only  ownership  over  the  warrant,  of  which,  as  a  title 
to  wild  land,  it  was  susceptible.  They  paid  the  only  taxes  for  it 
that  ever  have  been  assessed  upon  it,  and  this  from  1805  till  the 
trial  of  the  cause  (1840).     Surely,  if  the  beneficial  ownership  had 
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been  in  Kepple,  he  or  his  representatives  would  have  claimed  it 
long  before.  The  presumption  from  time  alone  of  an  intermediate 
conveyance  from  him  as  a  trustee,  would  be  suflScient  to  go  to  a 
jury  as  primft  facie  evidence  of  the  fact."  Hastings  v.  Wagner,  7 
W.  &  S.  215,  is  a  still  stronger  case,  for  there  the  land  had  been 
patented,  and  a  deed  from  the  third  grantee,  followed  by  a  lapse 
of  thirty  years,  was  presumed  in  favor  of  those  claiming  title  under 
it,  while  the  actual  possession  of  the  land  was  in  one  claiming  by 
settlement  and  residence.  In  that  case,  C.  J.  Gibson  remarks, 
"  that  to  raise  a  presumption  of  a  conveyance  the  question  of  pos- 
session is  between  not  these  two  (to  wit,  the  claimant  and  the  settlor), 
but  the  presumptive  grantor  and  the  presumptive  grantee."  The 
doctrine  of  presumption  is  laid  down  quite  as  strongly  by  C.  J. 
Black,  in  Strimpfler  v,  Roberts,  6  Harris  283.  But  it  is  unneces- 
sary to  enlarge,  as  this  subject  has  so  recently  undergone  investi- 
gation in  the  case  of  Carter  v.  The  Tinicum  Pishing  Company,  27 
P.  F.  Smith  810.  In  the  present  case  there  has  been  not  only  a 
continuous  claim  of  title  from  1806  to  1860,  when  these  taxes  were 
paid ;  but,  also,  the  only  possession  of  these  two  tracts  ever  known 
to  be  had  of  them. 

Another  class  of  cases  gives  strength  to  the  position  of  Day  and 
Saylor  as  claimants  under  color  of  title,  viz.,  those  holding  that 
even  a  treasurer's  deed  before  the  Act  of  1815,  or  one  which  may 
not  be  maintained  against  the  owner  of  the  land,  will  enable  the 
holder  of  the  tax  deed  to  recover  against  an  intruder :  Foster  v, 
McDivit,  9  Watts  344,  345.  Now,  clearly,  a  title  such  as  would 
enable  the  possessor  of  it  to  recover  against  an  intruder  would  be 
sufficient  to  enable  the  same  party  to  pay  the  taxes  on  the  land  he 
can  thus  recover.  In  doing  this  he  is  performing  a  public  duty 
and  injuring  no  one,  for  the  true  owner  is  benefited  by  his  act,  and 
his  title  saved  from  a  sale,  while  the  subsequent  purchaser  from  the 
treasurer  had  not  then  come  into  existence,  and  had  then  no  rights 
to  be  affected.  As  the  owner  of  even  a  defeasible  title  he  ought  to 
be  permitted  to  protect  himself  by  payment,  for  the  true  owner 
may  never  come,  or  may  be  barred  by  lapse  of  time,  and  the  title  may 
never  be  defeated.  Thus  we  have  in  the  case  before  us  a  holding 
of  the  title  for  fifty-four  years,  repeated  sales  and  conveyances  of 
the  two  tracts  as  one,  a  joint  holding  of  both  under  the  same  title, 
actual  possession  of  one  longer  than  to  give  title  by  limitation,  and 
the  use  of  the  other  by  means  of  backwater  and  cutting  timber,  a 
dying  seised  and  devise  of  both  as  one  body  of  land,  and  subsequent 
conveyances  in  continuation  of  this  unity,  and  payment  of  taxes 
as  they  were  demanded,  without  any  adverse  claim  of  title  what- 
ever. Clearly  such  a  claim  of  ownership  entitled  Day  and  Saylor 
to  pay  the  taxes  in  1860,  and  thus  avert  a  sale. 

In  regard  to  the  only  other  question,  that  as  to  the  sufficiency 
of  the  search  for  the  letter  to  James  H.  Stroud,  it  seems  to  us, 
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when  all  the  witness  testified  to  in  his  several  examinations,  for  he 
was  recalled  twice,  and  made  re-examination  after  the  adjourn- 
ment of  the  court,  is  considered,  there  was  ample  evidence  of  search 
to  admit  the  contents  of  the  letter  ;  especially  in  view  of  the  time 
which  had  elapsed,  the  removal  of  papers,  destruction  of  those  that 
remained  in  the  bank,  and  the  want  of  knowledge  as  to  where  the 
letter  had  really  been  deposited.  It  would  consume  unnecessary 
time  and  space  to  enter  into  a  labored  examination  of  the  evidence. 

Judgment  affirmed. 


Freyman  verms  Knecht.  ^  ^\ 


1.  The  defendant  sold  plaintiff  a  horse,  warranting  it  sound,  the  eyes  being 
then  sore ;  evidence  of  the  condition  of  the  eyes  a  year  afterwards  was  admis- 
sible for  the  purpose  of  showing  that  the  disease  was  not  temporary  but 
permanent. 

2.  Evidence  of  the  condition  of  the  eyes  a  year  after  the  sale  was  not  ad- 
missible per  se  to  show  that  the^  were  diseased  at  the  time  of  he  sale ;  it 
should  not  have  been  received  without  evidence  to  show  what  was  their  con- 
dition during  the  intermediate  time. 

3.  The  plaintiff  alleging  that  the  warranty  had  been  broken,  returned  the 
horse,  the  defendant  refused  to  receive  it,  and  it  was  sold  as  a  stray  for 
about  the  price  plaintiff  paid.  Held,  that  evidence  of  these  facts  was 
admissible. 

4.  The  horse  or  its  value  was  the  property  of  the  plaintiff,  and  the  defend- 
ant might  show  the  price  for  which  it  was  sold  as  a  stray,  as  evidence  of  the 
value  at  the  sale  to  tne  plaintiff. 

5.  If  the  defendant  was  guilty  of  fraud  in  the  sale  and  warranty  of  the 
horse,  the  plaintiff  might  rescind,  and  on  returning  or  offemng  to  return  it, 
recover  back  the  price  paid  in  case  for  deceit,  or  in  assumpsit  or  case  for 
the  fraudulent  warrantv. 

6.  If  there  were  no  fraud  the  plaintiff  could  not  rescind  the  contract  for 
breach  of  warranty  and  return  the  horse  without  defendant's  consent. 

7.  He  might  sue  either  in  case  or  assumpsit  for  breach  of  warranty,  and  the 
measure  of  damages  would  be,  not  the  consideration  but  the  difference  between 
the  actual  value  and  the  value  if  sound,  with  interest  from  the  sale. 

8.  Where  there  is  a  warranty  and  no  fraud  or  agreement  to  return,  the 
vendee  cannot  rescind  the  contract  after  it  has  been  executed;  his  only 
remedy  is  on  the  warranty. 

9.  Kase  v.  John,  10  Watte  107  ;  Vanleer  v,  Earle,  2  Casey  277,  followed. 

March  15th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Wil- 
LiAMs,  Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lehigh  county :  No. 
153,  to  January  Term  1875. 

This  was  an  action  on  tho  case,  commenced  December  26th 
1872,  by  Stephen  Knecht  against  John  Freyman. 

The  declaration  was  that  Freyman,  in  consideration  of  9125 
and  a  wagon  worth  $25,  bargained  and  sold  to  Knecht  a  horse 
and  warranted  it  sound,  whereas  at  the  time  of  the  sale  it  was 
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unsound,  and  Freyman  thereby  "falsely  and  fraudulently  de- 
ceived" Knecht,  to  his  damage,  &c. 

The  case  was  tried  December  4th  1874,  before  W.  S.  Kirk- 
patrick,  P.  J.,  of  the  Third  district. 

The  plaintiflTs  evidence  was  that  on  the  13th  of  November 
1872,  and  after  some  previous  interviews  on  the  subject,  he 
bought  a  mare  of  the  defendant,  for  J125  in  money  and  a  wagon 
valued  at  $25.  Previously,  and  at  the  time  of  the  sale,  the  de-* 
fendant  said  he  "  would  warrant  the  mare  all  over."  In  examin- 
ing the  mare  before  purchasing,  the  plaintiflF  asked  the  defendant 
what  was  the  matter  with  one  of  her  eyes  ;  the  defendant  said  it 
must  have  happened  by  running  a  corn-stalk  into  the  eye;  after 
the  conversation  about  the  eye,  the  defendant  was  asked  by  plain- 
tiff if  he  would  warrant  the  mare  ;  defendant  again  said,  he  "  would 
warrant  her  all  over."  On  the  25th  of  November  1872  the  plain- 
tiff discovered  that  both  eyes  were  affected.  He  took  the  mare  to 
the  defendant's  house  and  left  her  there ;  defendant  was  from 
home,  and  plaintiff  told  his  wife  that  he  had  returned  her. 

The  plaintiff  then  proposed  to  ask  a  witness :  "  What  was  the 
condition  of  her  eyes  in  November  1873,  to  be  followed  by  proof 
that  the  disease  was  ophthalmia,  moving  from  one  eye  to  another ; 
that  said  disease  is  incurable  and  progressive,  and  that  she  after- 
wards became  totally  blind." 

This  was  objected  to,  because  the  condition  of  the  eye  in  Novem- 
ber 1878,  was  incompetent  to  show  its  condition  in  November  1872, 
the  alleged  time  of  the  sale.  The  question  was  allowed,  and  a  bill 
of  exceptions  sealed. 

The  answer  of  the  witness  was,  that  one  eye  was  blind  and  the 
other  in  a  bad  condition. 

After  the  mare  was  returned,  she  was  sold  as  a  stray,  the 
plaintiff  having  had  notice  of  the  sale.  There  was  much  evidence 
that  the  eyes  of  the  mare  were  defective;  and  that  some  time 
before  the  trial  she  had  become  entirely  blind. 

For  the  defendant,  there  was  evidence  that  when  asked  whether 
he  would  warrant  the  mare,  he  said,  *'  I  warrant  just  while  in  my 
stable,  and  when  she  is  out  I  don't."  There  was  other  evidence 
that  the  warranty  was  as  above  stated  and  not  as  alleged  in  plain- 
tiff's evidence. 

The  defendant  then  offered  to  prove  that  the  constable  sold  the 
mare  as  a  stray,  after  due  public  notice  and  notice  to  the  plain- 
tiff; that  the  defendant  refused  to  receive  the  mare  when  returned  ; 
that  at  the  sale,  a  few  days  afterwards,  the  mare  was  worth  and 
sold  for  8150 — this  on  the  question  of  the  measure  of  damages. 

The  offer  was  objected  to  by  the  plaintiff,  rejected  by  the  court, 
and  a  bill  of  exceptions  sealed. 

The  defendant's  fourth  point,  which  was  denied,  was : — 

"Plaintiff  alleging  a  warranty  and  having  declared  thereon, 
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and  there  being  no  evidence  of  an  acceptance  by  defendant  of  the 
horse  brought  back  by  plaintiff  in  defendant's  absence,  and  de- 
fendant having  refused  to  receive  the  horse,  and  having  disposed 
of  her  as  a  stray,  the  horse,  or  the  value  thereof,  is  to  be  con- 
sidered as  the  property  of  plaintiff.** 

The  court  also  charged  that  if  the  warranty  was,  that  the  horse 
was  sound  at  the  time  of  the  sale,  and  at  that  time  the  horse  was 
actually  unsound,  the  plaintiff  was  entitled  to  recover. 

The  verdict  was  for  the  plaintiff  for  $168.25. 

The  defendant  took  out  a  writ  of  error,  and  assigned  for  error 
the  rulings  on  the  offers  of  evidence  and  the  denial  of  his  point. 

E,  Holben  (with  whom  was  E,  Albright),  for  plaintiff  in  error. — 
A  vendee  of  a  chattel,  where  the  sale  is  with  a  warranty  of  sound- 
ness, and  the  vendor  does  not  consent  to  take  it  back,  cannot  re- 
scind and  recover  back  the  whole  consideration  :  M'Farland  v. 
Newman,  9  Watts  57 ;  Kase  v.  John,  10  Id.  107 ;  Thornton  v. 
Wynn,  12  Wheaton  183.  Where  there  is  no  fraud  or  agreement  to 
return,  vendee  cannot  rescind,  but  his  action  is  on  the  warranty : 
Sedgwick  on  Measure  of  Damages  319;  Story  on  Contracts  939; 
West  V,  Culling,  19  Verm.  536  ;  Street  v.  Blay,  2  B.  &  Ad. 
463 ;  Jordan  v,  Norton,  4  M.  &  W.  160 ;  1  Sm.  Lead.  Cases, 
Part  I.,  835. 

E.  G.  Swartz  and  J.  2>.  Stiles  for  defendant  in  error. — The  tes- 
timony as  to  soundness,  of  those  who  saw  the  horse  about  the  time 
of  the  sale,  is  admissible :  Kuntzman  v.  Weaver,  8  Harris  422 ; 
Fielder  v.  Starken,  1  H.  Blackstone  17  ;  Ross  on  Vendors  178. 
In  a  sale  of  a  chattel  with  warranty,  the  warranty  is  a  distinct 
contract ;  in  case  of  breach,  if  there  was  subsequent  consent  to  re- 
turn, or  fraud,  and  where  the  vendor  knew  of  the  unsoundness,  the 
vendor  may  return  the  article  and  recover  back  the  price.  The 
action  on  the  warranty  may  be  in  case  or  assumpsit:  Vanleer  v. 
Earle,  2  Casey  277 ;  Pittsburg  Coal  Co.  v.  Foster,  9  P.  F.  Smith 
365.  There  must  be  an  offer  by  the  buyer  to  return  the  chattel 
before  he  brings  suit :  Caswell  v.  Corse,  2  Campbell  82 ;  Kase  v. 
John,  10  Watts  107. 

Mr.  Justice  Williams  delivered  the  opinion  of  the  court,  Octo- 
ber 18th  1875. 

It  was  clearly  competent  for  the  plaintiff  to  prove  that,  when  he 
purchased  the  mare  in  November  1872,  her  eyes  were  diseased ; 
and  in  order  to  show  that  the  disease  was  not  temporary  but  per- 
manent and  incurable,  that  it  continued  until  November  1873, 
when  one  of  her  eyes  became  wholly  blind  and  the  sight  of  the 
other  was  greatly  impaired.  But  evidence  as  to  the  condition  of 
her  eyes  in  November  1878,  was  not  admissible  per  se  for  the 
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purpose  of  showing  that  they  were  diseased  at  the  time  of  the 
sale ;  and  it  should  not  have  been  received  if  there  was  do  evidence 
tending  to  show  what  their  condition  was  during  the  ten  months 
immediately  preceding  that  date.  If  the  defendant  was  guilty  of 
fraud  in  the  sale  and  warranty  of  the  mare  the  plaintiff  had  the 
right  to  rescind  the  contract,  and  upon  returning  or  offering  to 
return  her,  to  recover  back  the  price  paid  in  an  action  on  the  case 
for  deceit,  or  in  an  action  of  assumpsit  or  case  for  the  fraudulent 
warranty :  1  Chit.  PI.  137.  But  if  there  was  no  fraud  or  deceit 
in  the  sale,  the  plaintiff  had  no  right  to  rescind  the  contract  for 
the  alleged  breach  of  warranty,  and  to  return  the  mare  without 
the  defendant's  consent :  Kase  v.  John,  10  Watts  107 ;  Sedgwick 
on  Damages  286-7.  It  is  true  that  he  might  sue  either  in  assump- 
sit or  case  for  the  breach  of  the  warranty :  Vanleer  v.  Earle,  2 
Casey  277 ;  but  the  measure  of  his  damages  would  be — not  the 
consideration  or  price  paid,  but  the  difference  between  the  actual 
value  of  the  mare,  and  her  value,  if  sound,  with  interest  from  the 
date  of  the  sale.  Where  there  is  no  fraud  or  agreement  to  return, 
the  vendee  cannot  rescind  the  contract  after  it  has  been  executed, 
but  his  only  remedy  is  an  action  on  the  warranty.  In  this  case 
it  is  not  alleged  that  the  defendant  was  guilty  of  any  fraud  or 
deceit  in  the  sale  and  warranty  of  the  mare,  nor  is  there  any 
evidence  that  he  knew  or  had  any  reason  to  believe  that  her  eyes 
were  permanently  and  incurably  diseased  at  the  time  of  the  sale. 
The  plaintiff,  therefore,  had  no  right  to  return  the  mare,  and  the 
defendant  was  not  bound  to  take  her  back  and  refund  the  price. 
It  follows  that  there  was  error  in  overruling  the  defendant's  offer 
to  show  that  he  refused  to  accept  the  mare  when  she  was  returned 
by  the  plaintiff,  and  that  soon  afterwards  she  was  sold  as  a  stray 
for  about  the  same  price  the  plaintiff  paid  for  her ;  and  for  not 
charging,  as  requested  in  defendant's  fourth  point,  that  the  horse, 
or  the  value  thereof,  is  to  be  considered  as  the  property  of  the 
plaintiff.  The  defendant  had  the  right  to  show  the  price  for 
which  the  mare  was  sold,  as  a  stray,  by  the  constable,  as  evidence 
of  her  value  at  the  time  of  the  sale  to  the  plaintiff;  and  he  was 
entitled  to  the  instruction  prayed  for,  in  order  to  limit  the  plain- 
tiff's recovery  to  the  difference  between  the  actual  value  of  the 
mare,  and  her  value,  if  sound,  as  warranted,  with  interest  thereon 
from  the  date  of  her  sale.  The  other  assignments  of  error  are  not 
sustained,  but  for  the  reasons  given,  the  judgment  must  be  re- 
versed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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1.  In  a  prothonotary's  office  there  were  a  pigeon  hole  kept  and  a  desk  for 
the  exclusiye  use  of  the  sheriff,  and  he  kept  a  key  of  the  omoe.  When  writs 
were  issued  by  the  prothonotary  they  were  placed  in  the  pigeon  hole  and 
taken  from  it  by  the  sheriff.  An  execution,  No.  2«  was  issued  and  put  into 
the  pigeon  hole  with  the  knowledge  of  the  sheriff  at  the  time ;  afterwards, 
No.  3,  against  same  defendant,  was  issued  and  delivered  to  the  sheriff,  at  his 
residence ;  he  endorsed  the  time  of  delivery,  12.30  p.  m.  He  afterwards  took 
No.  2  firom  the  pigeon  hole  and  endorsed  the  time,  4  p.  m.  BM,  putting  the 
writ  in  the  pigeon  hole  was  not  a  delivery,  and  No.  3  had  priority. 

2.  If  there  be  no  endorsement  on  the  writ  the  time  ot  delivery  may  be 
proved  by  parol,  but  when  the  sheriff  endorses  the  time  it  is  conclusive. 

3.  Hale's  Appeal,  8  Wright  438  ;  Mifflin  v.  Will,  2  Yeates  177»  folbwed. 

March  16th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
liams, Mbrcur,  Gordon,  Paxson,  and  Woodward,  JJ. 

Appeal  from  the  Court  of  Common  Pleas  of  Carbon  county :  No. 
122  of  July  Term  1874.  In  the  distribution  of  the  proceeds  of 
the  sheriff's  sale  of  the  personal  property  of  Peter  Laux. 

By  the  report  of  the  auditor,  E.  R.  Siewers,  Esq.,  appointed  to 
make  distribution  of  the  above-mentioned  proceeds,  it  appeared  as 
follows : — 

On  the  19th  of  January  1874,  G.  B.  Linderman  k  Co.  issued  a 
pluries  fi.  fa..  No.  2,  to  March  Term  1874,  against  Laux,  for 
debt,  ^(7500;  on  this  writ  the  sheriff  endorsed  "Came  to  my 
hands,  January  19th  1874,  at  4  p.  m."  On  the  same  day,  F.  H. 
Person  issued  a  fi.  fa..  No.  3,  to  the  same  term,  against  Laux,  for 
debt,  9^27.42  ;  on  this  writ  the  sheriff  endorsed,  "  Came  to  my 
hands,  January  19th  1874,  at  12.30  p.  m.'* 

The  auditor  heard  parol  testimony,  which  showed  that  for  nine 
years  two  pigeon  holes  or  boxes  had  been  set  apart  in  the  pro- 
thonotary's  office  for  the  sheriff's  writs ;  in  one  of  them  the  writs 
are  placed  by  the  prothonotary  as  soon  as  they  are  issued ;  in  the 
other  the  sheriff  placed  the  writs  after  he  had  executed  them. 
There  was,  also,  a  desk  in  the  prothonotary's  office  for  the  exclu- 
siye  use  of  the  sheriff;  he  kept  a  key  of  the  office  and  had  free 
access  to  the  pigeon  holes  where  the  writs  were  placed.  The 
sheriff  was  in  the  prothonotary *s  office  when  writ  No.  2  was  issued, 
and  then  knew  of  its  being  issued ;  after  leaving  the  office  and 
going  to  his  dinner,  No.  3  was  placed  in  his  hands  at  his  residence 
and  he  there  endorsed  the  time  of  its  receipt.  He  returned  to  the 
prothonotary's  office  about  four  o'clock,  got  No.  8  from  his  pigeon 
hole,  and  then  endorsed  the  time  of  its  receipt. 

The  auditor  decided,  under  these  facts,  thai  the  prothonotary's 
office  was  the  sheriff's  usual  place  of  business,  that  placing  No.  2 
in  the  sheriff's  pigeon  hole  was  a  proper  delivery  to  him ;  and  as 
that  had  been  done  before  No.  3  was  put  into  the  sheriff's  hands, 
No.  2  was  entitled  to  priority  in  the  distribution  of  the  fund,  not- 

28  P.  F.  Smith~10 


Digitized  by  VjOOQIC 


146  SUPREME  COURT  [PhOadelphia 

[Person's  Appeal.] 

withstanding  the  endorsements  on  the  writs  showed  that  No.  3 
came  first  to  his  hands.  He  accordingly  awarded  the  whole  fund, 
$562.40,  after  deducting  costs  and  expenses,  to  No.  2. 

After  exceptions  by  Person,  the  court,  Dreher,  P.  J.,  confirmed 
his  report  and  decreed  the  whole  fund  to  G.  B.  Linderman  &  Co. 

Person  appealed  to  the  Supreme  Court  and  assigned  this  decree 
for  error. 

E.  J.  Fox  (with  whom  was  W.  M.  Rap%her)y  for  appellant. — 
Executions  are  to  be  paid  in  the  order  of  their  actual  delive^ 
to  the  sheriff:  Act  of  June  16th  1836,  sect.  39,  Pamph.  L.  768, 
1  Br.  Purd.  643,  pi.  44 ;  Ulrich  v.  Dreyer,  2  Watts  303.  The 
time  of  delivery  must  be  shown  by  endorsing  the  day  and  hour  on 
the  writ:  Act  of  1836,  sect.  40,  pi.  45;  Sha&er  v.  Gilmore,  3 
W.  &  S.  488 ;  Hale's  Appeal,  8  Wright  438. 

A,  Craig  for  appellee. — Leaving  an  execution  at  the  usual 
place  of  the  sheriff's  business  is  equivalent  to  a  deliverv:  Mifflin 
V.  Will,  2  Yeates  177 ;  Metzler  v.  Kilgore,  3  Penna.  Rep.  247 ; 
Hale's  Appeal,  9upra. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  March 
29th  1875. 

The  controversy,  in  this  case,  arises  out  of  the  distribution  of 
moneys  made  by  a  sheriff's  sale  of  the  proper^  of  Peter  Laux,  on 
two  executions  against  him,  dated  January  19th  1874.  The  one, 
a  pluries  fi.  fa..  No.  2,  of  March  Term,  was  issued  on  a  judgment 
of  G.  B.  Linderman  &  Co.,  and  the  other,  a  fi.  fa..  No.  3,  of  the 
same  term,  upon  a  judgment  of  F.  H.  Person,  the  appellant.  The 
execution  first  issued,  Linderman  &  Co.'s,  was  endorsed  by  the 
sheriff  as  coming  to  his  hands  at  4  P.  M.,  of  the  19th  of  January, 
and  the  other.  Person's,  as  coming  to  his  hands  at  12.30  P.  M.,  of 
the  same  day.  To  this  first-named  writ,  the  auditor,  to  whom  was 
committed  distribution  of  the  money  raised  by  the  sale,  awarded 
the  fund,  though  it  appeared  by  the  endorsement  thereon,  to  have 
reached  the  hands  of  the  sheriff  subsequently  to  that  of  the  appel- 
lant. This  award  was  induced  by  the  consideration  of  certain 
oral  testimony,  from  which  it  appeared  that  it  was  customary  for 
the  prothonotary  of  Carbon  county,  to  put  writs,  as  he  issued 
them,  into  a  box,  in  his  office,  set  apart  for  the  sheriff,  and  to  which 
that  officer  had  free  access  at  all  times.  It  also  appeared  that  the 
prothonotary  had  placed  writ  No.  2  in  this  box  before  No.  3  was 
made  out,  but  that  this  latter  writ  was  put  into  the  sheriff's  pos- 
session some  hours  before  he  took  the  former  out  of  the  box.  We 
do  not  think  this  evidence  warranted  the  conclusion  to  which  the 
auditor  and  court  below  arrived.  It  will  be  observed,  that  the 
lien  of  an  execution  attaches,  not  from  the  date  of  its  issue,  but 
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from  the  time  it  comes  into  the  hands  of  the  sheriff:  Act  June 
16th  1886,  sect.  37,  Pamph.  L.  768.  But  the  ruling  of  the  court 
helow  would,  in  effect,  give  the  lien  to  the  execution  first  issued, 
for  the  prothonotary  would  naturally  and  uniformly  place  these 
writs  in  the  box  in  the  order  in  which  they  were  made  out.  Such 
was  the  result  of  the  case  under  consideration ;  No.  2  was  the  first 
in  the  box  and  took  the  money,  though  No.  3  was  first  in  the 
sheriff's  hands.  Tliis  was  a  complete  inversion  of  the  Act  of 
Assembly.  The  setting  apart  of  a  pigeon  hole,  in  the  prothono- 
tary's  office,  for  the  use  of  the  sheriff,  is  a  mere  matter  of  conveni- 
ence, and  the  putting  of  a  writ  therein  is  no  delivery  to  him.  It 
is  undoubtedly  true,  that  in  the  absence  of  an  endorsement  of  the 
time  of  receipt,  parol  evidence  may  be  adduced  to  prove  which  of 
two  or  more  writs  came  first  into  the  custody  of  the  executive  officer : 
Mifflin  V.  Will,  2  Yeates  177 ;  Hale's  Appeal,  8  Wright  438. 
But  as  is  observed  by  Justice  Thompson,  in  the  case  last  cited, 
when,  in  obedience  to  the  direction  of  Act  of  1836,  the  sheriff 
does  note  the  precise  date  of  the  receipts  of  the  writs,  it  is  conclu- 
sive. In  the  case  now  under  review,  the  precise  dates  of  the  re- 
ceipts of  the  writs  were  noted,  and  an  inspection  thereof  renders 
it^  patent  that  the  money  in  court  should  have  been  applied  in 
satisfaction  of  the  appellant's  execution.  The  decree  of  the  court 
below  is  reversed  at  the  costs  of  the  appellees,  and  a  new  distribu- 
tion ordered. 


Kemmerer  versm  Tool  et  al. 

1.  One  owning  land  subject  to  a  lien  purchased  other  land  before  the  lien 
expired,  and  agreed,  by  amicable  sci.  fa.,  to  revive  the  lien  so  as  to  bind  the 
after-acquired  land.  Within  four  months  he  was  declared  bankrupt.  Hdd^ 
that  the  agreement  was  not  in  fraud  of  the  bankrupt  law. 

2.  The  circumstance  that  a  debtor  consents  to  do  what  was  for  his  own 
advantage  would  not  affect  the  creditor  with  knowledge  of  insolvency,  which 
from  other  facts  he  had  no  reasonable  cause  to  believe. 

3.  The  bankrupt's  real  estate  was  sold  by  the  sheriff,  who  paid  the  judg- 
ment-creditor in  the  revived  judgment.  Udd^  that  the  Court  of  Common 
Pleas  had  jurisdiction  to  entertain  a  suit  by  the  assignees  in  bankruptcy  for 
the  recovery  of  the  money  so  paid,  if  the  judgment  had  been  in  fraud  of 
the  bankrupt  law. 

March  17th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson,  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lehigh  county :  Of 
January  Term  1875,  No.  75. 

This  was  an  action  of  assumpsit,  brought  July  6th  1872,  by 
James  I.  Tool  and  Charles  W.  Romich,  assignees  in  bankruptcy 
of  E.  H.  Knerr,  against  Martin  Kemmerer.  The  action  was 
brought  to  recover  the  amount  received  by  the  defendant  from  the 


Digitized  by  VjOOQIC 


148  SUPREME  COURT  IPhiladelphia 

[Eemmerer  v.  Tool.] 

proceeds  of  a  judgment  obtained  by  him  against  the  bankrupt 
within  four  months  of  the  commencement  of  the  proceedings  in 
bankruptcy;  the  plaintiffs  alleging  that  the  judgment  was  in 
fraud  of  the  bankrupt  law,  as  haying  been  confessed  when  the 
bankrupt  was  insolvent,  or  in  contemplation  of  insolvency,  and 
the  defendant  having  had  reasonable  cause  to  believe  that  the 
bankrupt  was  insolvent. 

The  case  was  tried  September  17th  1874,  before Longaker,  P.J. 

The  plaintiffs,  under  objection  and  exception,  gave  in  evidence 
the  record  of  proceedings  in  bankruptcy,  under  which,  on  the  22d 
of  June  1870,  Knerr  was  declared  a  bankrupt. 

Also,  under  objection  and  exception,  the  record  of  a  judgment, 
Martin  Eemmerer  against  Edward  H.  Knerr,  entered  April  Sd 
1868,  for  $4000. 

They  gave  evidence  that  at  the  time  of  entering  this  judgment, 
the  defendant  owned  a  considerable  quantity  of  real  estate, 
amongst  the  rest,  real  estate  in  the  First  ward  and  other  parts 
of  the  city  of  Allentown,  and  a  body  of  ore  land.  On  the  30th  of 
May  1868,  Knerr  sold  his  ore  land,  and  Kemmerer  released  this 
land  &om  the  lien  of  his  judgment ;  and  in  the  same  year  he  sold 
his  real  estate  in  the  First  ward,  Allentown ;  from  the  purchase- 
money  he  paid  $1850  on  the  judgment,  and  Kemmerer  released 
this  property  from  its  lien.  In  1869  Knerr  bought  other  real 
estate,  called  the  Marx  farm.  Afterwards,  Kemmerer,  in  order  to 
obtain  a  lien  on  the  Marx  farm,  took  to  Knerr  an  agreement,  dated 
May  16th  1870,  for  an  amicable  scire  facias  for  the  revival  of  the 
lien  of  his  judgment.  Knerr  signed  the  agreement ;  it  was  filed 
in  the  prothonotary's  office,  and  judgment  entered  upon  it,  May 
17th  1870,  a  few  days  before  the  commencement  of  the  proceed- 
ings in  bankruptcy.  To  October  Term  1870,  an  execution  was 
issued  against  Knerr ;  under  it  the  Marx  farm  was  sold  for  $6300, 
and  on  the  8th  of  November  1870,  Kemmerer  received  from  the 
sheriff,  out  of  the  proceeds,  the  sum  of  $2583.27,  in  full  of  debt, 
interest  and  costs  on  his  judgment. 

There  was  much  evidence  as  to  Knerr*s  insolvency,  and  as  to 
whether  Kemmerer  knew  or  had  reasonable  cause  to  believe  that 
Knerr  was  insolvent  when  he  executed  the  agreement  to  revive 
the  judgment  so  as  to  make  it  a  lien  on  the  Marx  farm.  There  was 
no  evidence  that  Kemmerer  had  made  inquiry  as  to  Knerr*s 
solvency. 

The  following  were  points  of  the  defendants : — 

'^  1.  This  court  has  no  jurisdiction  in  determining  the  validity 
of  the  payment  of  the  money  by  the  sheriff  to  the  defendant,  and 
the  assignees  of  Knerr  caimot  recover  it  back  in  this  action. 

'^  2.  The  assignees  of  Knerr  should  have  claimed  the  fund  from 
the  sheriff  or  brought  the  same  into  court  for  distribution,  and 
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their  allowing  the  money  to  be  paid  to  the  creditors,  estops  them 
from  claiming  it  now. 

^  8.  The  fund  having  been  distributed  and  paid  by  the  sheriflf 
to  the  creditors  of  Knerr,  it  cannot  now  be  recovered  back." 

These  points  were  refused. 

The  court  charged : — 

*  *  *  '*  Knerr  must  have  been  insolvent,  or  was  contemplating 
insolvency.  Insolvency  under  the  Bankrupt  Act  is  not  a  total 
inability  by  Knerr  to  pay  his  liabilities  for  want  of  assets,  but  it 
is  that  condition  financially  when  he  is  unable  to  pay  his  notes 
and  other  liabilities  generally  as  they  fall  due.  A  failure  to  meet 
a  note  or  two,  or  other  indebtedness  when  due  or  demanded,  is 
not  enough  if  payment  be  made  within  a  reasonable  time  there- 
after, but  if  there  be  a  general  failure  to  pay,  then  the  conditio]^ 
of  the  law  is  satisfied,  and  insolvency  has  occurred,  or  the  debtor 
may  be  said  to  be  acting  in  contemplation  of  insolvency.  A  man 
being  a  trader  may  have  property  suflScient  to  pay  all  his  debts, 
and  yet,  if  there  be  a  general  failure  to  pay  when  due,  he  will,  by 
the  provisions  of  the  Bankrupt  Act,  be  insolvent,  or  acting  in  con- 
templation of  insolvency,  insolvency  is  a  question  of  fact  and  is 
not  founded  upon  the  actual  knowledge  of  the  debtor  and  creditor, 
a  reasonable  cause  to  induce  belief  is  all  that  is  required. 

"  Under  these  instructions  you  will  inquire  whether  or  not,  on 
May  17th  1870,  when  the  agreement  to  revive  the  judgment  was 
given  :  Knerr  was  insolvent  or  contemplating  insolvency.  *  *  * 

"  You  will  then  recur  to  the  inquiry  at  the  time  of  the  revival, 
was  Knerr  insolvent,  or  contemplating  insolvency  ?  You  will,  if 
found  in  the  affirmative,  have  established  the  first  requisite,  and 
you  will  next  inquire  for  the  second  condition,  viz. :  was  the  re- 
vival given  with  a  view  to  prefer  the  defendant  over  the  other 
creditors  ?  This  condition  is  satisfied  if  the  object  of  the  revival 
was  to  extend  the  lien  of  the  judgment  upon  after-acquired  pro- 
perty ;  by  operation  of  law  the  effect  of  the  revival  was  to  extend 
the  lien  on  the  after-acquired  property,  and  there  being  after- 
acquired  real  estate  proven,  it  may  safely  be  found  as  a  fact  that 
the  revival  was  given  with  a  view  to  prefer  the  defendant  over  the 
other  creditors. 

^^  If  you  find  the  first  and  second  requisites  established  as  facts, 
you  will  inquire  for  the  third  requisite,  namely  :  that  the  defend- 
ant at  the  time  of  the  revival  had  reasonable  cause  to  believe  that 
Knerr  was  insolvent,  or  was  contemplating  insolvency.  [Reasona- 
ble cause  to  believe,  is  that  condition  of  mind  produced  from  facts 
and  circumstances  which  would  put  a  prudent  and  careful  man 
upon  inquiry,  as  to  the  solvency  or  insolvency  of  Knerr ;  it  is  a 
well-founded  suspicion,  based  upon  &cts  from  which  such  suspicion 
will  reasonably  flow,  it  is  a  state  of  mind  produced  from  facts  less 
than  actual  knowledge,  or  less  than  a  full  conviction  of  the  actual 
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fact.  Reasonable  cause  will  also  be  presumed  under  a  certain 
condition  of  facts.  It  is  a  fact  that  the  debt  sought  to  be  secured 
by  the  revival  was  not  created  at  that  time,  but  was  subsisting  since 
January  1868,  and  whenever  the  debt  is  thus  subsisting  and  a 
revival  is  taken  merely  to  extend  the  lien  thereof,  it  is  an  act  done 
out  of  the  usual  course  of  business,  and  being  so  done,  it  was  the 
duty  of  the  defendant  to  make  an  inquiry  as  to  the  solvency  or 
insolvency  of  Knerr,  and  on  failure  so  to  make  the  inquiry,  the 
presumption  follows  that  the  defendant  would  have  found  reasona- 
ble cause  to  induce  the  belief  that  Knerr  was  insolvent  or  was 
contemplating  insolvency.  There  being  no  evidence  that  such 
inquiry  was  made,  you  are  instructed  that  this  requisite  has  been 
established.] 

"  And,  fourthly,  was  the  act  of  revival  intended  to  be  a  fraud 
upon  the  Bankrupt  Act?  This  intent  may  be  inferred  from  the 
legal  effect  of  the  act  done.  The  legal  effect  of  the  revival  was  to 
give  this  preference,  and  this  effect  the  debtor  and  the  defendant 
were  bound  to  know,  and  the  revival  and  the  extension  of  the  lien 
of  the  judgment  having  occurred,  the  presumption  follows  that  a 
fraud  upon  the  Bankrupt  Act  was  intended.  This  legal  presump- 
tion, however,  may  be  overcome,  if  from  the  evidence  and  all  the 
surrounding  circumstances  of  the  case,  you  are  satisfied  that  the 
condition  of  Knerr  was  not  that  of  insolvency,  or  that  he  was  not 
acting  in  contemplation  of  insolvency."  *  *  * 

The  verdict  was  for  the  plaintiffs,  for  $3182.15. 

The  plaintiffs  took  a  writ  of  error,  and  assigned  for  error, 
amongst  others: — 

The  answers  to  their  points  above  given,  and  the  part  of  the 
charge  in  brackets. 

O.  J.  Erdman  and  J.  D.  StileB,  for  plaintiffs  in  error. — The 
money  having  been  paid  by  the  sheriff  to  Kemmerer,  the  Court  of 
Common  Pleas  had  not  jurisdiction  in  this  case,  as  it  would  have 
had  if  the  assignees  had  claimed  in  a  distribution  by  the  court: 
Biddle's  Appeal,  18  P.  F.  Smith  18 ;  Rohrer's  Appeal,  12  Id. 
498;  CarapbelFs  Case,  1  Lead.  Cas.  in  Bank.  30;  Miller  v. 
O'Brien,  9  Blatch.  270.  If  an  insolvent  debtor  believes  he  will 
be  able  to  continue  his  business,  and  pays  a  just  debt  without  a 
design  to  give  a  preference,  the  payment  is  not  fraudulent,  although 
bankruptcy  should  follow:  Gregg's  Case,  4  Bank.  R.  150;  Bacn- 
man  v.  Smith,  16  Wallace  277 ;  Wilson  v.  Bank,  17  Id.  478. 
Whether  a  creditor  has  reasonable  cause  to  believe  the  debtor  in- 
solvent is  for  the  jury ;  Foster  v.  Hackley,  2  Lead.  Cas.  in  Bank. 
8 ;  Dorr  v.  Sargeant,  15  N.  H.  115 ;  Phoenix  v.  Ingraham,  5  Johns. 
R.  412  ;  Casteel  v.  Booker,  2  Exch.  691 ;  Buckingham  v.  McLean^ 
13  Howard  151. 
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R.  E,  Wright^  Jr.  (with  whom  was  JE,  A.  Wright)^  for  defendants 
in  error. — As  to  jurisdiction,  cited,  Holl  v.  Dreshler,  21  P.  F. 
Smith  300;  Biddle*s  Appeal ;  Rohrer's  Appeal,  8u/>ra ;  Trader's 
Bank  v.  Campbell,  6  Bank.  R.  353;  Cook  v.  Whipple,  5  N.  Y. 
150 ;  Cook  V,  Waters,  9  Bank.  R.  155.  As  to  the  effect  of  the 
agreement  to  revive  the  lien :  Trader's  Bank  v,  Campbell,  supra, 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court, 
May  10th  1875. 

The  errors  assigned  to  the  charge  of  the  court,  except  the  third, 
may  be  dismissed  with  the  general  remark  that  they  are  not  sus- 
tained. We  have  no  doubt  of  the  jurisdiction  of  a  state  court  to 
entertain  such  an  action,  and  although  in  an  ordinary  case  it  may 
be  doubted  whether  a  bonfi  fide  creditor  who  has  received  from  a 
sheriff  the  amount  of  his  claim  and  may  in  good  conscience  retain 
it,  though  the  payment  to  him  was  by  mistake,  can  be  compelled 
by  an  action  to  refund,  yet  in  this  particular  class  of  cases  that 
question  is  precluded  by  the  express  provision  of  the  thirty-fifth 
section  of  the  Bankrupt  Act  that  '^  the  assignee  may  recover  the 
property,  or  the  value  of  it,  from  the  person  so  receiving  it  or  so 
to  be  benefited,''  in  contravention  of  the  enactment  as  to  fraudu- 
lent preferences. 

We  think,  however,  that  there  was  error  in  so  much  of  the 
charge  excepted  to  as  instructed  the  jury  that  when  a  subsisting 
debt  is  secured  by  judgment,  and  '*  a  revival  is  taken  merely  to 
extend  the  lien  thereof,  it  is  an  act  done  out  of  the  usual  course 
of  business,  and  being  so  done,  it  was  the  duty  of  the  defendant  to 
make  an  inquiry  as  to  the  solvency  or  insolvency  of  Knerr,  and 
on  failure  to  make  the  inquiry,  the  presumption  follows,  that  the 
defendant  would  have  found  reasonable  cause  to  induce  the  belief 
that  Enerr  was  insolvent  or  was  contemplating  insolvency.  There 
being  no  evidence  that  such  inquiry  was  made,  you  are  instructed 
that  this  requisite  has  been  established,"  namely,  that  the  defend- 
ant, Kemmerer,  had  reasonable  cause  to  believe  that  Enerr  was 
insolvent. 

That  the  learned  judge  was  supported  by  some  of  the  bankrupt 
decisions  in  the  Federal  courts,  prior  to  the  determination  of  the 
Supreme  Court  of  the  United  States,  in  Wilson  v.  City  Bank, 
17  Wallace  473,  must  be  conceded.  But  the  Supreme  Court 
in  that  case  gave  a  more  liberal  and  reasonable  construction  of 
the  Bankrupt  Act  in  support  of  the  rights  of  bonfi  fide  creditors. 
It  was  held,  that  something  more  than  passive  non-resistance  of 
an  insolvent  debtor  to  regular  judicial  proceedings,  in  which  a 
judgment  and  levy  on  his  property  are  obtained,  when  the  debt  is 
due,  and  he  is  without  just  defence  to  the  action,  is  necessary  to 
show  a  preference  of  a  creditor,  or  a  purpose  to  defeat  or  delay 
the  operation  of  the  Bankrupt  Act;  that  though  the  judgment- 
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creditor  in  such  case  may  know  the  insolvent  condition  of  the 
debtor,  his  levy  and  seizure  are  not  void  under  the  circumstances, 
nor  any  violation  of  the  Bankrupt  Law ;  and  that  a  lien  thus  ob- 
tained by  him,  though  within  four  months  of  the  filing  of  the  petition, 
will  not  be  displaced  by  subsequent  proceedings  in  bankruptcy 
against  the  debtor. 

We  must  assume  in  this  argument  that  Kemmerer  had  no 
knowledge  of  Knerr's  insolvency,  and  no  reasonable  cause  to 
believe  it,  unless  in  the  bare  fact  that  Enerr,  on  his,  Eemmerer's, 
application,  was  willing  to  consent  to  a  revival  of  his  judgment,  so 
that  it  might  be  a  lien  on  real  estate  acquired  by  Enerr  subsequent 
to  its  date.  What  was  there  in  this  to  excite  Eemmerer's  sus- 
picion, or  put  him  on  inquiry  ?  Is  it  out  of  the  usual  course  of 
business  for  a  judgment-creditor,  the  lien  of  whose  judgment  is 
about  to  expire,  to  say  to  his  debtor,  "  I  do  not  wish  to  put  you 
to  any  unnecessary  costs  by  adverse  process ;  give  me  an  amicable 
revival  ?'*  It  may  be  said  to  be  almost  an  everyday  thing.  The 
advantage  is  all  on  the  side  of  the  debtor,  not  of  the  creditor. 
Eemmerer  might  at  once  have  sued  out  an  execution,  made  a  levy 
on  the  after-acquired  real  estate,  and  then  secured  the  lien  which 
he  was  desirous  of  obtaining. 

Surely,  the  mere  circumstance  that  the  debtor  consented  to  do  a 
thing  which  in  any  aspect  was  for  his  own  benefit,  should  not  be 
allowed  to  affect  the  creditor  with  knowledge  of  insolvency,  which 
from  no  other  facts  he  had  any  reasonable  cause  to  believe,  yet  the 
charge  of  the  learned  judge  certainly  went  this  far. 

Judgment  reversed,  and  venire  facia%  de  novo  awarded. 


Grim  verms  Bonnell, 

1.  In  an  action  for  foods  sold,  the  plaintiff  testified  that  defendant  said, 
"  if  he  ooncladed  to  take  them  he  would  have  George  come  there  and  tell  us 
so ;  give  us  the  order/'  This  did  not  prove  that  defendant  had  authorized 
George  to  act  as  his  agent  to  buy  the  goods,  nor  justify  the  admission  of  the 
evidence  of  his  statements. 

2.  An  agent  may  prove  his  authority  when  by  parol,  but  his  declarations 
in  pais  are  not  prooi  of  it. 

3.  An  agent's  declarations  may  be  evidence  against  his  principal  as  part 
of  rea  gesiosy  if  made  in  conductini^  his  agencv,  after  the  evidence  has  estab- 
lished his  authority  to  speak  for  his  principal. 

4.  George  told  plaintiff  that  defendant  had  concluded  to  take  the  goods, 
and  gave  plaintiff  a  memorandum  to  ship  the  fiioods  to  defendant,  to  whom 
George  was  indebted.  Defendant  testified  that  ne  had  given  no  order  for  the 
goods.  Evidence  that  at  the  time  of  the  delivery  of  the  goods  to  defendant 
he  said  he  had  bought  them  from  George  and  gave  him  credit  on  his  books 
for  the  price,  was  admissible. 

5.  Declarations,  to  become  part  of  the  res  gestce,  must  have  been  made  at 
the  time  of  the  act  done. 
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March  17th  1875.  Before  Aqnkw,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  J  J. 

Error  to  the  Court  of  Common  Pleas  of  Northampton  county : 
No.  67,  to  January  Term  1875. 

This  was  an  action  of  assumpsit,  brought  October  13th  1873,  by 
Alexander  Bonnell  against  Jacob  L.  Grim,  to  recover  the  price  of 
grain  which  the  plaintiff  claimed  that  the  defendant  had  bought 
from  him,  through  the  defendant's  agent.  The  question  was, 
whether  the  grain  had  been  bought  from  the  plaintiff  or  from  the 
alleged  agent. 

The  case  was  tried  September  24th  1874,  before  Kirkpatrick, 
P.  J. 

The  plaintiff  gave  in  eyidence,  an  entry  in  his  books,  charging 
defendant  as  follows : — 

October  11th  1872.     100  bags  containing  200  bushels 

wheat  at  $1.69  .         .         .  $338 

100  bags  wheat  screenings  at  $1.25    125 
\  weighing  ....         1 

J.  Gumee,  who  was  in  the  employ  of  plaintiff^  testified  that  in 
October  1872  the  defendant  and  George  Wenner  were  at  the  store 
of  plaintiff  in  New  York ;  they  examined  his  wheat  and  talked 
about  prices  ;  plaintiff  said  he  would  not  buy  then ;  if  he  made  up 
his  mind  to  buy  he  would  leave  the  order  with  Wenner  ;  would 
leave  instructions  with  him  whether  to  buy  or  not ;  defendant  and 
Wenner  talked  about  100  bags  of  wheat  and  100  bags  of  screen- 
ings. When  defendant  was  called  on  by  witness  to  settle  the  bill, 
he  said  he  had  settled  with  Wenner  who  owed  him,  that  he  had 
bought  the  wheat  of  Wenner,  and  had  given  him  credit  on  his 
books. 

Plaintiff  testified :  that  defendant  and  Wenner  were  at  his  store ; 
Wenner  said  plaintiff  wished  to  buy  about  a  car-load  of  wheat  and 
wheat  screenings  ;  plaintiff  tried  to  sell  to  him  ;  he  said  he  wished 
to  look  around  a  little ;  if  he  concluded  to  take  he  would  '*  have 
Wenner  tell  the  plaintiff,  give  the  order;*'  a  day  or  two  after- 
wards, Wenner  saw  the  plaintiff  and  said  defendant  had  concluded 
to  take  a  car-load  of  wheat  and  screenings,  and  gave  an  order  to 
plaintiff  to  ship  it  to  Freemansburg,  with  the  prices  ma];ked  as  they 
had  been  given  to  defendant. 

It  was  then  proposed  to  ask  plaintiff:  "What  did  George 
Wenner  say  to  you  when  he  gave  you  this  memorandum  about  the 
time  when  the  grain  must  be  paid  by  Grim  ?'' 

The  question  was  objected  to  as  incompetent,  unless  connected 
with  authority  from  defendant  to  make  declarations  as  to  the  time 
of  payment. 

The  court  admitted  the  question  as  put,  and  sealed  a  bill  of  ex- 
ceptions. 
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Plaintiff  testified  that  he  asked  about  pay,  and  said  thirty  days 
was  too  long;  Wenner  said  defendant  would  pay  it  in  twenty  days ; 
he  could  pay  then  as  well  as  any  other  time ;  plaintiff  said  he  would 
ship  the  goods.  When  defendant  and  Wenner  were  at  the  store,  the 
quantity  was  spoken  of  by  Wenner ;  all  three  talked  together. 
Wenner  did  not  ask  to  purchase  on  his  own  account.  Wenner  was 
then  in  plaintiff's  debt  and  was  insolvent;  plaintiff  would  not  have 
sold  him  two  bushels  of  wheat ;  plaintiff  sent  the  wheat  to  defend- 
ant, in  consequence  of  his  saying  that  he  would  leave  word  with 
Wenner  for  plaintiff. 

Plaintiff  then  offered  in  evidence  the  memorandum  given  to  him 
by  Wenner,  viz. : 


''  $167  and  Cartage 
125  for  Screenings 

100  Bgs  Wheat 

100  Bgs  Screenings 


"J.  L.  Grim. 

Freemans  Burg  Penn 

New  Jersey  Central 
20  Day  time  to  pay." 

It  was  objected  to  by  the  defendant,  on  the  ground  that  there  was 
no  proof  that  the  paper  was  written  by  defendant  or  authorized 
by  him. 

The  court  admitted  the  offer  and  sealed  a  bill  of  exceptions. 

The  defendant  testified  :  that  Wenner  owed  him  since  1872  the 
sum  of  $921.50  ;  that  the  debt  had  not  been  paid.  Wenner  was 
in  business  in  New  York,  and  told  defendant  when  he  demanded 
payment  that  if  he  wanted  grain  he  would  sell  it  to  him,  he  had 
no  money  ;  he  went  with  defendant  to  plaintiff's  store ;  plaintiff 
asked  defendant  if  he  could  sell  him  a  car-load  of  the  screenings ; 
defendant  said  "No  !**  Plaintiff  then  said,  "You  had  better  leave 
your  order."  Defendant  replied  he  would  see,  and  left  the  store. 
He  further  testified  :  "  I  did  not  give  any  authority  in  that  store 
to  buy  any  grain  for  me  ;  I  did  not  at  any  time  give  nim  any  order 
in  writing,  or  by  word  of  mouth,  to  buy  any  grain  for  me." 

Defendant  was  then  asked  the  following  questions : — 

"  Did  you  subsequently  buy  the  grain  in  controversy  of  George 
Wenner  at  your  mill  in  Saucon  township  in  this  county,  and  give 
him  credit  for  the  amount  on  your  books?" 

Defendant  proposed  to  ask  another  witness : — 

"  Did  you  hear  George  Wenner  say,  on  or  about  the  middle  of 
October  1872,  to  Grim,  '  I  have  a  car-load  of  grain  at  Freemans- 
burg ;  unload  it  and  give  me  credit  on  your  books'  ?" 

Defendant  offered  in  evidence  the  following  letter  from  Wenner 
to  defendant,  Wenner  being  a  resident  of  New  York,  and  beyond 
the  process  of  the  court. 
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"  Reading,  Oct.  18th  72. 
Sir:  If  a  bill  does  come  from  Mr.  Bonnell  I  bought  the  stuif  on 
twenty  days.     Will  pay  it.     Will  not  hurt  you  any  if  you  get  a 
bill.     It  was  the  best  I  could  do.     Now  take  the  grain  and  say 
nothing.     I  will  do  the  best  I  can.  Yours, 

Geo.  Wbnner." 

Also,  the  day-book  of  defendant,  showing  credits  of  the  grain  in 
&vor  of  George  Wenner,  October  18th  1872. 

Each  of  these  offers  was  objected  to  as  res  inter  alios  acta^  re- 
jected by  the  court,  and  several  bills  of  exception  sealed. 

The  defendant's  seventh  point,  with  its  answer,  was : — 

"  If  the  jury  believe  there  was  a  bon&  fide  sale  between  Grim 
and  Wenner,  that  Grim  paid  for  the  goods  by  crediting  Wenner 
with  the  amount  of  his  bill,  and  that  Grim  retained  the  goods  in 
good  faith,  believing  that  be  had  bought  them  and  paid  for  them 
in  the  regular  course  of  trade,  it  is  their  duty  to  find  a  verdict  in 
fevor  of  the  defendant." 

Answer.  "  This  point  is  denied,  as  having  no  material  applica- 
tion under  the  evidence.*' 

The  verdict  was  for  the  plaintiff  for  $526.92. 

The  defendant  sued  out  a  writ  of  error,  and  assigned  for  error : 

1,  2.  Admitting  the  plaintiffs  offers  of  evidence,  which  were  ob- 
jected to. 

8-6.  Rejecting  the  defendant's  offers  of  evidence. 

7.  The  refusal  of  defendant's  seventh  point. 

TT.  E,  Dosier  and  JST.  Green  for  plaintiff  in  error. — An  agent 
may  ptove  his  own  authority  when  by  parol,  but  his  declarations, 
in  pais^  are  not  proof  of  it :  Jordan  v.  Stewart,  11  Harris  247 ; 
Clark  V.  Baker,  2  Wharton  840 ;  Chambers  v.  Davis,  8  Id.  44. 
Defendant  had  a  right  to  give  whatever  evidence  he  could  to  show 
that  he  had  acquired  the  goods  by  a  bonfi  fide  purchase  from 
Wenner :  Gerrish  v.  Chartier,  1  M.,  Gr.  &  Scott  13. 

B.  F.  Fackenthall,  for  defendant  in  error. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court,  May 
10th  1875. 

At  the  point  which  had  been  reached  in  the  trial  of  this  cause, 
when  the  declarations  of  George  Wenner  were  admitted  in  evidence, 
there  had  been  no  proof  to  warrant  the  assumption  that  he  had 
ever  been  authorized  to  act  as  agent  for  the  defendant.  The 
witness  Gumee  and  the  plaintiff  had  sworn,  that  Wenner  and  the 
defendant  had  been  together  at  the  plaintiffs  store,  and  that  some 
negotiation  was  had  for  the  purchase  of  grain.  The  defendant 
declined  to  buy,  and  in  leaving,  he  said,  according  to  the  statement 
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of  Gurnee,  "  if  lie  made  up  his  mind  to  buy,  he  would  leave  the 
order  with  Mr.  Wenner;  he  would  leave  instructions  with  Mr. 
Wenner  whether  to  buy  or  not  •/*  or,  as  stated  by  the  plaintiff, 
''if  he  concluded  to  take  it,  he  would  have  George  come  there  and 
tell  us  so  ;  give  us  the  order."  This  evidence  did  not  justify  the 
admission  of  proof  of  the  statements  of  Wenner.  Such  proof  was 
entitled  to  be  received  only  on  the  theory  that  he  had  been  autho- 
rized to  contract  for  the  grain  on  behalf  of  the  defendant  as  his 
agent,  and  there  had  been  nothing  to  show  that  a  word  had  passed 
between  them  on  the  subject  after  they  left  the  plaintiff's  store. 
Indeed,  throughout  the  trial,  there  was  nothing  to  indicate  the 
existence  of  an  agency,  except  what  could  be  implied  from  the 
declaration  of  Wenner  in  his  conversation  with  the  plaintiff.  "  An 
agent  is  competent  to  prove  his  own  authority  when  it  is  by  parol, 
but  his  declarations  in  pais  are  not  proof  of  it ;  and  though  they 
become  evidence  as  part  of  the  re%  gestce,  if  made  in  the  conduct 
of  the  business  intrusted  to  him,  yet  other  evidence  must  first 
establish  his  authority  to  speak  before  his  words  shall  bind  his 
principal :"  Jordan  v.  Stewart,  11  Harris  244.  Agency  cannot  be 
proved  by  the  declarations  of  the  agent  without  oath,  and  in  the 
absence  of  the  party  to  be  affected  by  them :  Clark  v.  Baker,  2 
Whart  340 :  Chambers  v.  Davis,  3  Id.  44. 

The  memorandum  which  the  plaintiff  testified  he  received  from 
Wenner  when  the  contract  for  the  grain  was  made,  was  also 
improperly  admitted.  The  record  does  not  show  in  whose  hand- 
writing the  memorandum  was.  It  may  or  may  not  have  been  in 
Wenner's,  but  that  is  indifferent,  for  it  could  only  have  been  made 
competent  evidence  by  proof,  either  that  the  defendant  had  written 
it,  or  that  he  had  authorized  Wenner  to  act  as  his  agent.  *  The 
first  and  second  specifications  of  error  are  sustained. 

The  testimony  specified  in  the  third,  fourth  and  sixth  assign- 
ments of  error  should  have  been  received.  The  defendant  had 
sworn  that  he  had  given  no  order,  verbal  or  written,  for  the  grain 
purchased  from  the  plaintiff.  Wenner  was  indebted  to  him  in  a 
sum  exceeding  $900.  When  the  car  load  of  grain  was  bought,  the 
plaintiff  had  been  requested  to  ship  it  to  the  defendant.  The  offer 
was  to  prove  that  at  the  time  of  the  delivery,  the  defendant 
bought  the  grain  of  Wenner,  and  gave  him  a  credit  on  his  books 
for  the  amount  which  had  been  agreed  upon  as  its  price,  and  that 
Wenner  had  said  about  the  middle  of  October  1872,  that  he  had 
a  car  load  of  grain  at  Freemansburg,  and  had  requested  the 
defendant  to  unload  it  and  give  him  credit  on  his  books.  The 
defendant's  day-book  was  offered  to  show  the  fact  that  the  credit 
was  given  on  the  18th  of  October  1872.  Now,  keeping  in  view 
the  defendant's  positive  denial  of  any  authority  in  Wenner  to  bind 
him,  there  was  nothing  in  the  position  of  the  parties  at  the  point 
of  time  to  which  these  offers  related^  to  create  a  motive  to  fabri- 
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cate  testimony  or  falsify  facts.  The  grain  had  been  bought  by 
Wenner  in  the  name  of  the  defendant,  and  he  was  selling  it  as 
his  own.  It  had  been  shipped,  but  the  letter  of  the  plaintiff 
demanding  payment  had  not  been  received.  How  could  the  evi- 
dence offered  be  treated  as  res  inter  alios  f  It  would  have  explained 
the  defendant's  possession  of  the  grain.  By  the  plaintiffs  case,  he 
stood  charged  with  obtaining  and  holding  another  man's  property, 
and  with  refusing  to  pay  for  it.  Why  could  he  not  show  that  he 
had  taken  it  in  payment  of  a  debt  ?  The  proposition  was  to  lay 
the  exact  character  of  the  transaction  before  the  jury.  All  the 
items  of  evidence  embraced  in  the  three  offers,  were  res  gestoe^ 
for  they  were  cotemporaneous  with  a  material  fact  in  the  cause — 
the  delivery  of  the  grain — and  were  so  connected  with  it  as  to  illus- 
trate its  character.     It  was  error  to  reject  them. 

The  rejection  of  the  letter  of  Wenner,  to  which  the  fifth  assign- 
ment relates,  was  right.  It  was  sent  from  Reading,  and  although 
dated  on  the  18th  of  October  1872,  must  be  presumed  to  have 
been  received  after  the  delivery  had  been  accomplished.  Declara- 
tions, to  become  part  of  the  res  gestce,  must  have  been  made  at  the 
time  of  the  act  done  which  they  are  supposed  to  characterize,  and 
calculated  to  unfold  the  nature  and  quality  of  the  facts  they  were 
intended  to  explain :  Enos  v.  Tuttle,  3  Conn.  250.  So  far  from 
harmonizing  with  the  other  testimony  offered,  the  letter  introduced 
an  element  entirely  inconsistent  and  in  conflict  with  it.  If  the 
fiict  which  it  disclosed,  that  the  grain  had  been  bought  in  his  name 
had  been  brought  to  his  notice  before  delivery,  it  is  to  be  assumed 
that  the  defendant  would  not  have  accepted  it.  The  letter  would 
have  been  admissible  only  as  the  act  of  a  participant  in  a  combi- 
nation by  Wenner  with  the  plaintiff  to  defraud  the  defendant,  and 
not  the  slightest  suggestion  of  the  existence  of  such  a  combination 
has  been  made  throughout  the  cause. 

There  was  no  such  error  in  the  answer  of  the  court  below  to  the 
defendant's  point,  as,  of  itself,  to  require  a  reversal  of  the  judgment. 
The  statements  proved  to  have  been  made  by  the  defendant  in  his 
conversation  with  GKimee,  were  some  evidence  that  he  had  bought 
the  grain  of  Wenner  and  had  credited  him  with  its  price.  By  the 
rigid  rejection  of  the  other  testimony,  however,  they  stood  alone, 
and,  without  any  corroboration,  they  can  scarcely  be  held  to  have 
amounted  to  proof  substantial  and  significant  enough  to  have  sup- 
ported a  verdict. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Act  of  March  22d  1870  provided  that  the  aaditors  of  Williamsport  shoald 
audit,  &c.,  the  accounts  of  the  city  treasurer,  and  report  to  the  city  council, 
and  should  have  the  same  authority  as  county  auditors  have.  The  Act  of 
April  15th  1834,  provides  that  the  county  auditors'  report  should  be  filed  in 
the  Common  Pleas  and  have  the  effect  of  a  judgment  against  the  real  estate 
of  the  officer.  Hdd,  that  there  was  no  authority  to  file  the  city  auditors'  report 
in  the  Common  Pleas ;  and  filing  the  report  there  had  not  the  effect  of  a 
judgment. 

March  22d  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
cuR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lycoming  county:  Of 
January  Term  1874,  Nos.  241,  242. 

The  proceedings  in  this  case  arose  upon  the  account  of  Hiram 
Mudge,  treasurer  of  the  city  of  Williamsport,  which  was  incor- 
porated January  14th  1866. 

The  29th  section  of  an  Act  passed  March  22d  1870,  Pamph.  L. 
525,  appointed  three  persons  named  in  it,  city  auditors,  any  two  of 
whom  should  be  a  quorum,  to  audit,  &c.,  the  accounts  of  the  city 
treasurer,  &c.,  "and  make  report  thereof  to  the  city  council,  with 
a  statement  of  the  balance  due  from  or  to  said  treasurer,  JDC,  and 
once  in  every  year  cause  to  be  published,  &c.,  a  just  and  true 
account  of  all  the  moneys  which  shall  have  accrued  to  the  city 
during  the.  year,  and  also  the  disposition  thereof,  *  *  *  and  the 
said  auditors  shall  have  the  same  authorities  that  county  auditors 
now  have  by  law  ;'****  the  auditors  natned  to  hold  their  oflSce 
until  the  next  city  election,  when  their  places  were  to  be  supplied 
by  a  new  election. 

By  the  Act  of  April  15th  1834,  sect.  55,  Pamph.  L,  547,  1  Br. 
Purd.  301,  pi.  16,  it  is  enacted,  that : — 

"  The  report  of  the  county  auditors  shall  be  filed  among  the 
records  of  the  Court  of  Common  Pleas  of  the  respective  counties, 
and,  from  the  time  of  being  filed,  shall  have  the  effect  of  a  judg- 
ment against  the  real  estate  of  the  ofiicer  who  shall  thereby  appear 
to  be  indebted  either  to  the  Commonwealth  or  to  the  county.'* 

Section  56  of  the  same  act  gives  the  county  or  the  oflScer,  on 
whose  accounts  the  report  is  made,  an  appeal  from  the  report  to 
the  Court  of  Common  Pleas,  and  the  court  is  authorized  to  direct 
an  issue  to  try  the  same. 

A  majority  of  the  auditors,  on  the  1st  of  April  1872,  made  a 
settlement  of  the  account  of  Mudge,  as  city  treasurer,  by  which 
there  appeared  to  be  in  his  hands  a  balance  of  9^^,303,  and  on 
the  11th  of  May  1872,  they  made  report  of  the  settlement,  and 
the  city  asked  the  Court  of  Common  Pleas  that  the  report  might 
be  filed  amongst  the  records  of  that  court,  under  the  provisions  of 
the  29th  section  of  the  Act  of  March  22d  1870,  and  of  the  55th 
section  of  the  Act  of  April  15th  1884.     Mudge  objected  to  filing 
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the  report,  denying  that  there  was  any  authority  by  law  to  file  it. 
On  the  18th  of  May  1872,  the  court  granted  leave  to  the  city  to 
file  the  report  of  the  auditors  under  the  provisions  of  the  Acts 
of  1834  and  1870  above  mentioned,  "  to  have  such  effect  as  fixed 
and  provided  by  said  Acts  of  Assembly." 

On  the  12th  of  June  1872,  the  defendant  appealed  from  the 
report  to  the  Court  of  Common  Pleas  of  Lycoming  county. 

The  court  directed  a  feigned  issue,  "  wherein  Sbe  city  of  Wil- 
liamsport  shall  be  plaintiff,  and  Hiram  Mudge,  defendant,  to 
determine  whether  the  amount,  found  by  the  auditors  of  the  city 
of  Williamsport,  to  be  due  from  the  said  defendant,  as  treasurer 
of  said  city,  is  more  or  less  than  is  legally  due  from  said  defendant 
to  said  plaintiff,  and  what  amount,  if  any,  is  due  from  defendant 
to  plaintiff,  on  his  account  as  treasurer  of  said  city.  Narr.  to  be 
filed,  &c.,  plaintiff  to  give  twenty  days*  notice  before  court  to  de- 
fendant, of  items  and  the  character  thereof,  with  which  they  pro- 
pose to  charge  defendant,  in  addition  to  the  amount  found  to  be 
due  by  the  auditors,  and  the  defendant  to  serve  same  notice  on 
plaintiff,  of  items  and  character  thereof,  which  he  claims  should 
be  credited  to  him  in  said  account,  and  which  were  rejected  by 
the  auditors." 

The  case  was  tried,  November  28th  1873,  before  Gamble,  P.  J. 

The  plaintiff  offered  in  evidence  the  report  of  the  auditors  before 
stated,  for  the  purpose  of  showing  the  indebtedness  of  the  defendant. 
The  defendant  objected  to  the  offer,  on  the  grounds  that,  in  di- 
recting the  issue,  the  court  was  not  authorized  to  make  any  order 
which  would  dispense  with  making  out  the  plaintiff's  case  by  com- 
petent and  legal  testimony ;  the  finding  of  the  auditors  is  not  evi- 
dence against  the  defendant ;  and  being  an  issue  in  pursuance  of 
an  appeal,  the  plaintiff's  case  must  be  established  de  novo. 

The  offer  was  admitted,  and  a  bill  of  exceptions  sealed.  The 
report  was  then  given  in  evidence. 

Much  evidence  was  offered,  and,  under  objection  and  exception, 
some  was  received  and  some  rejected;  the  grounds  upon  which 
the  Supreme  Court  decided  the  case  render  it  unnecessary  to  refer  to 
it  further. 

Under  the  direction  of  the  court  the  jury  found  for  the  plaintiff 
for  $63,804.83. 

The  defendant  sued  out  two  writs  of  error,  one  from  the  appeal 
and  the  other  from  the  feigned  issue. 

He  assigned  fourteen  errors. 

1.  Admitting  in  evidence  the  report  of  the  auditors 

13.  The  order  directing  the  filing  of  the  report. 

15.  The  order  directing  the  feigned  issue. 

S.  Linn  (with  whom  was  W.  H.  Arm%trong\  for  plaintiff  in 
error,  cited  and  discussed  the  Acts  of  1834  and  1870.     The  de- 
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cision  of  county  auditors  is  conclusive,  and  cannot  be  inquired  into 
except  as  provided  for  on  appeal :  Blackmore  v.  Allegheny,  1  P.  F. 
Smith  163 ;  no  such  conclusiveness  can  be  attributed  by  implica- 
tion to  city  councils.  Liens  are  not  to  be  implied :  Hepburn  v, 
Snyder,  3  Barr  78.  The  court  could  direct  only  the  form  in  which  • 
the  issue  should  be  found,  but  could  not  make  any  further  order  in 
relation  to  it :  Richter  v.  Penn  Township,  9  Barr  79 ;  Brown  v. 
Commonwealth,  2  Rawle  40 ;  Marston  v.  Brackett,  9  N.  H.  336. 

S,  T,  McCormick  and  jB.  P.  Allen  (with  whom  were  J,  (7.  Hill 
and  H.  0.  Paraonsjy  for  defendant  in  error :  cited  and  discussed 
the  same  Acts  of  Assembly ;  also.  Burns  v.  Clarion  Co.,  12  P.  F. 
Smith  426. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  Court,  March 
29th  1875. 

The  radical  error  underlying  these  entire  proceedings  was  the 
filing  of  the  report  of  the  auditors  in  the  Court  of  Common  Pleas. 
The  29th  sect,  of  the  Act  of  22d  of  March  1870  (Pamph.  L.  635), 
entitled  '^  A  further  Supplement  to  an  Act  entitled  'An  Act  to  in- 
corporate the  city  of  Williamsport,*  "  which  is  relied  upon  to  sus- 
tain the  action  of  the  auditors,  provides  that  they  shall  '*  audit, 
settle  and  adjust  the  accounts  of  the  city  treasurer,  school  direc- 
tors and  overseers  of  the  poor  of  the  said  city,  and  make  report 
thereof  to  the  city  council,"  &c.  The  48th  sect,  of  the  Act  of 
1834,  Pamph.  L.  547,  relating  to  county  auditors,  provides  that 
said  auditors  shall  make  report  to  the  Court  of  Common  Pleas  of 
said  county,  and  by  the  55th  sect,  of  said  Act  it  is  further  provided 
that  the  report  of  the  auditors  shall  be  filed  among  the  records  of 
the  Court  of  Common  Pleas  of  the  respective  county,  and  from  the 
time  of  being  filed  shall  have  the  effect  of  a  judgment  against  the 
real  estate  of  the  ofiScer  who  shall  thereby  appear  to  be  indebted, 
either  to  the  Commonwealth  or  to  the  county."  The  subsequent 
sections  of  the  Act  of  1834  provide  for  an  appeal  from  the  report 
of  the  auditor  to  the  Court  of  Common  Pleas ;  designate  the  time 
within  which  such  appeal  may  be  entered,  and  the  terms  upon 
which  it  shall  be  allowed,  with  authority  to  the  court  to  direct  a 
feigned  issue  to  ascertain,  by  the  verdict  of  a  jury,  the  indebted- 
ness of  such  ofScer.  The  supplement  to  the  charter  of  the  city  of 
Williamsport,  above  cited,  contains  none  of  these  provisions.  It 
is  true,  the  29th  sect,  provides,  that  ^'  the  said  auditors  shall  have 
the  same  authority  that  county  auditors  now  have  by  law."  This 
is  relied  upon,  by  the  defendants  in  error,  to  justify  the  action  of 
the  auditors  in  filing  their  report  in  the  Court  of  Common  Pleas. 
We  do  not  regard  this  aa  the  proper  construction  of  ?«aid  section. 
This  is  not  a  question  as  to  the  authority  of  the  auditors,  but  of 
the  effect  of  their  report     The  Act  of  1870  is  explicit,  that  such 
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report  shall  be  made  to  the  city  council.  There  is  no  provision  in 
said  act  giving  to  the  report,  when  made,  the  conclusive  effect  of  a 
judgment.  Nor  is  it  made  a  lien.  This  could  not  well  be  other- 
wise, in  the  absence  of  any  provision  giving  a  right  of  appeal. 

The  case  comes  up  upon  two  writs  of  error.  One  to  inquire  into 
the  right  of  the  auditors  to  file  their  report  in  the  Court  of  Common 
Pleas ;  and  the  other  to  contest  the  right  of  said  court  to  order  a 
feigned  issue  upon  it,  and  the  manner  and  effect  of  the  trial.  We 
have  already  seen  that  the  filing  of  said  report  in  the  court  below 
was  without  authority  of  law.  It  follows,  necessarily,  that  all  the 
subsequent  proceedings  therein  are  erroneous,  and  must  be  re- 
versed. This  view  of  the  case  renders  it  unnecessary  to  notice  in 
detail  the  numerous  assignments  of  error. 

The  judgment  is  reversed  upon  each  writ  of  error ; 
and  it  is  further  ordered  that  the  order  of  the  Court  of 
Common  Pleas  of  Lycoming  county,  of  the  18th  of 
May  1872,  authorizing  and  directing  J.  W.  Hays  and 
A.  Nismeyer,  a  majority  of  the  city  auditors  of  the 
city  of  Williamsport,  to  file  their  report,  as  auditors  of 
said  city,  in  the  Court  of  Common  Pleas  of  said  coun- 
ty, together  with  all  proceedings  in  said  causes,  subse- 
quent to  the  said  order,  be  reversed  and  set  aside. 


Commonwealth  versus  Reiter  et  ah 

1.  An  indictment  set  out  an  Act  of  Aseembly^f  April  17th  1869 — to  lay 
oat  a  state  road  ;  averred  that  it  was  laid  out  through  Cascade  township  ; 
that  all  the  requirements  of  the  act  had  been  complied  with,  and  that  the 
supervisors  of  that  township  had  neglected  to  open  it.  HM^  that  the  super- 
visors were  liable  on  the  indictment. 

2.  The  4th  sect,  of  the  act  provided,  after  the  report,  &c.,  were  filed,  the 
road  should  be  a  *'  public  highway,"  and  upon  notice  it  should  be  opened, 
&c.,  as  other  public  roads.  ^  The  5th  sect  required  the  supervisors,  upon  the 
request  of  a  person  interested,  **  who  may  offer  to  advance  money,"  to  open 
"  any  certain  portion  "  of  the  road,  to  take  his  obligation  for  the  sum  and  let 
oat  the  opening  to  the  lowest  bidder,  and  on  refusal  the  supervisors  should 
be  liable  to  the  penalties  '*  now  imposed  ''  for  refusin«r  to  open  roads.  Heldy 
on  demurrer,  that  the  supervisors,  on  notice  under  the  4th  section,  were  bound 
to  open  the  road,  without  such  advance,  and  expend  the  general  funds  of  the 
township  for  the  purpose. 

3.  The  obligation  on  the  supervisors,  under  the  5th  section,  is  to  open  '*  any 
certain  portion  '^  of  the  road  on  request  of  one  interested  who  will  advance 
the  money. 

4.  A  supplement  was  enacted,  which  dispensed  with  some  requirements  of 
the  act  and  imposed  duties  not  in  it.  The  indictment  was  for  neglect  of  duty 
after  the  supplement  under  its  modifications.  Held^  that  the  supplement 
was  valid  and  the  supervisors  were  liable  under  it. 

5.  The  notice  need  not  be  in  writing ;  and  its  reasonableness  was  for  the 
jury,  having  regard  to  the  season  of  the  year  and  the  sufficiency  of  township 
funds. 

28  p.  F.  Smith— 11 
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6.  Edge  V.  Commonwealth,  71  Barr  275  ;  Grafins  t>.  Commonwealth,  3 
Penna.  K.  602 :  Phillips  v.  Commonwealth,  8  Wright  197,  followed. 

March  23d  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Certiorari  to  the  Court  of  Quarter  Sessions  of  Lycoming  county : 
No.  258,  to  January  Term  1874. 

On  the  27th  of  January  1873,  an  indictment  was  found  against 
John  Reiter  and  Peter  Rlulvey,  supervisors  of  Cascade  township, 
Lycoming  county,  for  refusing  to  open  a  public  road. 

The  indictment  was : — 

That,  by  an  Act  of  Assembly  of  April  17th  1869,  to  authorize 
*'  the  laying  out  a  certain  road  in  Lycoming,  Sullivan  and  Brad- 
ford counties,**  it  was  enacted  : — 

Sect.  1.  That  certain  commissioners  named  in  the  bill  should 
lay  out  a  state  road  from  the  inclined  plane  of  Barclay  railroad  in 
Bradford  county,  to  Bodine*s  station,  on  the  Elmira  and  Williams- 
port  railroad,  in  Lycoming  county. 

Sect.  2  directed  the  mode  of  procedure  of  the  commissioners, 
and  that  they  should  inquire  whether  the  owners  of  improved  land 
through  which  the  road  might  pass  suffered  damage,  and  determine 
and  report  how  much  was  to  be  paid  them  when  the  road  should 
be  opened. 

Sect.  3  directs  the  marking  of  the  route  of  the  road,  so  as  to 
enable  the  supervisors  readily  to  find  it,  &c. 

Sect.  4  directed  that  drafts  of  the  road  be  made,  and  a  copy  of 
the  draft,  with  the  report  of  the  commissioners  as  to  damages, 
&c.,  be  filed  in  the  office  of  the  clerk  of  the  Quarter  Sessions  of 
each  of  the  three  counties,  on  or  before  the  1st  of  October  then  next, 
and  from  the  filing  of  the  report  the  road  should  be  a  public  high- 
way, "  and  upon  notice  to  the  supervisors  by  any  persons  inter- 
ested, the  same  shall  be  opened  and  repaired  as  other  public  roads 
are  opened  and  repaired  in  said  townships.** 

Sect.  5  required  the  supervisors  of  the  townships  through  which 
the  road  may  pass,  upon  the  written  request  of  one  or  more  of  the 
landowners  along  the  route  of  said  road,  or  others  interested,  and 
who  may  offer  to  advance  the  money  necessary  to  open  any  certain 
portion  of  said  road,  to  take  his  or  their  obligations  for  the  pro- 
posed sum,  and  thereupon  to  advertise  and  let  such  part  of  the 
said  road  to  the  lowest  and  best  bidder  for  the  same.  Advances 
thus  made  shall  be  acknowledged  by  the  proper  township  officers 
by  a  note  bearing  interest  and  payable  by  the  township  at  such 
times  as  may  be  agreed  upon  by  and  between  the  parties,  and  shall 
be  an  off-set  to  road  taxes  in  the  hands  of  the  holder  assessed  on 
property  in  such  township ;  and  any  neglect  or  refusal  to  comply 
with  the  foregoing  provisions,  shall  be  subject  to  the  same  fines 
and  penalties  that  are  now  imposed  on  supervisors  for  refusing  or 
neglecting  to  open  and  repair  public  roads. 
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That  by  a  supplement  to  the  act,  approved  the  24th  of  March 
1873,  it  was  enacted  : — 

Sect.  1.  "  That  the  report  required  to  be  filed  in  the  respective 
counties  through  which  the  said  road  may  pass  or  be  laid  out,  by 
the  fourth  section  of  the  act  to  which  this  is  a  supplement,  by  the 
commissioners  locating  the  same,  shall  be  deemed  in  law  good  and 
valid,  and  for  all  purposes  a  sufficient  compliance  with  the  provi- 
sions of  said  section,  in  case  said  report  shall  have  attached  thereto 
a  draft  of  so  much  of  said  road  as  may  be  situated  in  or  pass 
through  the  territory  of  the  county  in  which  said  report  may  be 
filed." 

"  That  the  commissioners  named  in  said  Act  of  Assembly  *  *  * 
did  view,  lay  out  and  mark  plainly  upon  the  ground,  as  required 
by  said  Act  of  Assembly,  a  state  road  from,  &c.,  the  foot  of  the  in- 
clined plane  on  the  Barclay  railroad,  in  Bradford  county,  *  *  * 
to  Bodine's  station,  on  the  Elmira  and  Williamsport  railroad,  in 
the  last  named  county,  and  did  make  out  fair  and  accurate  drafts 
of  the  location  of  the  said  road,  as  required  by  said  Acts  of 
Assembly,  and  did,  with  their  report  in  respect  to  the  vacating  of 
roads  and  the  assessments  of  damages,  file  a  copy  of  the  drafts 
aforesaid  in  the  offices  of  the  clerks  of  Quarter  Sessions  of  the 
respective  counties  through  which  the  said  road  passes  or  is  laid 
out,  as  required  by  the  said  Acts  of  Assembly.  And  did  in  all 
respects  comply  with  and  fully  perform  all  the  matters  and  things 
required  to  be  done  and  performed  by  them  by  the  said  Acts  of 
Assembly. 

"  That  a  portion  of  the  state  road,  viewed  and  laid  out  as  afore- 
said, is  located  in  the  township  of  Cascade,  in  the  county  of 
Lycoming  aforesaid.  That  on  or  about  the  28th  of  July  1878, 
Michael  Kelly,  a  person  interested  in  the  said  road,  gave  notice  to 
Peter  Mulvey,  one  of  the  supervisors  of  the  said  township  of 
Cascaile,  to  open  the  said  road  in  the  said  township,  as  provided  in 
said  Acts  of  Assembly.  And  that  on  or  about  the  11th  of  August 
1873,  the  said  Michael  Kelly  gave  notice  to  John  Reiter,  the  other 
supervisor  of  the  said  township  of  Cascade,  to  open  the  said  road 
in  said  township,  as  provided  in  said  Acts  of  Assembly.  That 
the  said  Peter  Mulvey  and  John  Reiter  were  at  the  time  of  the 
service  of  the  notice  aforesaid  upon  them  respectively,  the  super- 
visors of  the  said  township  of  Cascade,  and  still  are  such  super- 
visors." ♦  *  * 

The  indictment  averred  the  neglect  and  refusal  of  the  sup^- 
visors  to  open  the  road. 

The  defendants  demurred  to  the  indictment,  and  as  cause  of 
demurrer  set  out : — 

1.  That  they  are  not  subject  to  indictment  for  not  opening  the 
road  mentioned  in  said  indictment. 

2.  That  said  indictment  is  defective,  in  that  it  is  not  therein 
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Stated  that  a  landowner  along  the  route  of  said  road,  or  any  other 

E^rson  interested,  offered  to  advance  to  the  said  John  Reiter  and 
eter  Mulvey,  or  their  predecessors  in  office,  the  money  necessary 
to  open  any  certain  portion  of  said  road,  as  required  by  the  5th 
section  of  said  act. 

3.  Because  the  supplement  to  an  Act  of  the  General  Assembly, 
approved  the  24th  day  of  March,  a.  d.  1873,  arid  recited  in  said 
bill,  is  an  attempt  by  the  legislature  to  give  an  explanation  to  the 
Act  of  April  17th,  A.  D.  1869,  different  from  the  judicial  meaning 
previously  fixed  upon  said  act  by  this  court,  when  Patrick  Flan- 
nigan  and  Peter  Wicks,  supervisors  of  said  township,  were  tried  aud 
acquitted  in  this  court  for  not  opening  said  road. 

4.  Qenerally,  because  said  supplement  to  the  act  recited  in 
said  indictment  is  unconstitutional  and  void. 

5.  That  the  supervisors  have  not  had  written  or  other  notice  of 
the  passage  of  the  supplement  referred  to  in  said  indictment,  nor 
reasonable  notice  and  time  to  open  said  road  before  the  finding  of 
the  indictment  in  this  case,  wherefore  they  pray  judgment. 

Judgment  was  entered  on  the  demurrer  for  the  defendants. 

The  Commonwealth  sued  out  this  certiorari,  and  assigned  for 
error,  that  the  court  entered  judgment  for  the  defendants  on  the 
demurrer. 

JST.  ff.  Cummin  and  JST.  0.  Parsons  (with  whom  was  G.  0.  Hin- 
many  District  Attorney),  for  the  Commonwealth. — Not  opening  a 
highway  is  indictable :  Edge  v.  Commonwealth,  7  Barr  275.  Till 
the  courts  fix  the  meaning  of  a  doubtful  law,  the  legislature  may 
explain  it :  O'Conner  v.  Warner,  4  W.  &  S.  227.  The  legislature 
might  modify  or  repeal  the  4th  section  of  the  act,  although  the 
courts  might  declare  that  rights  previously  vested  should  not  be 
affected ;  Lambertson  v,  Hogan,  2  Barr  23 ;  Reiser  v.  Savings 
Fund,  3  Wright  145 ;  Journeay  v.  Gibson,  6  P.  F.  Smith  60 ; 
Shonk  V.  Brown,  11  Id.  827. 

J.  J.  Metzger  (with  whom  was  0,  H,  Reighard)^  contri. — The 
Commonwealth  alleges  that  she  is  proceeding  under  the  4th  section, 
thus  making  the  5th  a  nullity.  If  the  sections  are  inconsistent 
the  latter  must  prevail :  Packer  t».  Sunbury  &  E.  Railroad,  7  Harris 
219.  The  indictment  does  not  show  that  one  or  more  landholders 
offered  to  advance  money  to  open  the  road  according  to  the  6th 
section;  this  should  appear  in  the  indictment:  Wharton's  Am. 
Cr.  L.,  sect.  864. 

Mr.  Justice  Mbrcur  delivered  the  opinion  of  the  court,  May 
10th  1875. 
Several  special  matters  were  alleged  in  the  demurrer.    As  the 
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court  filed  no  opinion,  we  are  not  informed  on  which  the  demurrer 
was  sustained. 

That  supervisors  are  liable  to  indictment  for  neglecting  to  open 
a  public  highway  duly  laid  out  in  their  respective  townships,  is 
well  settled :  Grafins  et  aL  v.  Commonwealth,  3  Penna.  R.  502 ; 
Edge  V.  Same,  7  Barr  275 ;  Phillips  v.  Same,  8  Wright  197. 

1.  The  indictment  recites  at  length  the  Acts  of  Assembly  of 
17th  April  1869,  and  of  24th  March  1873,  which  give  the  power 
and  direct  the  manner  of  laying  out  this  public  road.  It  avers  a 
due  execution  of  that  power,  according  to  the  requirements  of  the 
statute ;  and  that  the  road  vblb  duly  viewed  and  laid  out  in  the 
township  of  Cascade,  of  which  the  defendants  are  supervisors. 
Thereupon,  the  Act  of  17th  April  declares  "  it  shall,  to  all  intents 
and  purposes,  be  a  public  highway."  It,  therefore,  follows  that 
liie  defendants  were  liable  to  an  indictment  for  a  neglect  of  their 
duty  in  regard  to  the  road. 

2.  This  assumes  that  the  indictment  was  drawn  under  the  fifth 
section  of  the  Act  of  17th  April.  This  assumption  is  unwarranted. 
It  is  not  justified  by  the  record.  The  fourth  and  fifth  sections 
severally  prescribe  under  what  circumstances  the  supervisors  shall 
be  required  to  open  the  road.  Section  four  declares  that  "  upon 
notice  by  any  person  interested,  the  same  shall  be  opened  and  re- 
paired as  other  public  roads  are  opened  and  repaired  in  said  town- 
ship." Wherever  there  are  supervisors,  this  power  is  lodged  exclu- 
sively in  them.  No  other  person  or  official  was  authorized  to  open 
this  road.  An  obligation  was  then  imposed  on  those  supervisors 
to  expend  the  general  funds  of  the  township  in  opening  it. 

Section  five  of  the  act  assumes  that  some  person  or  persons 
owning  lands  along  the  route  of  the  road  may  have  a  special  in- 
terest in  the  construction  of  certain  portions  of  it  sooner  than  the 
existing  funds  of  the  township  will  pay  for  its  opening.  In  such 
a  case,  if  the  person  so  desiring  it  will  advance  the  money  neces- 
sary for  that  purpose,  it  is  made  the  duty  of  the  supervisors  to  let 
such  portion  to  the  lowest  and  best  bidder.  This  indictment  does 
not  aver  any  of  those  special  facts.  It  does  not  charge  a  violation 
of  any  duty  imposed  by  that  section.  It  is  true  that  section  is 
recited  with  the  rest  of  the  act;  but  the  specific  charge  of 
dereliction  of  duty  is  under  the  fourth  section.  It  is,  that  after 
notice  by  a  person  interested,  the  defendants  have  neglected  and 
refused  to  employ  laborers  to  open  and  clear  the  road,  and  have 
neglected  and  refused  to  open  and  clear  the  same. 

3  and  4.  It  was  clearly  within  the  legislative  power  to  so  modify 
and  change  the  law  as  to  dispense  with  some  of  its  former  require- 
ments. The  supplement  might  impose  a  duty  under  certain  facts 
which  created  none  before. 

If  the  defendants  were  indicted  for  their  neglect  and  refusal 
before  the  passage  of  the  Act  of  24th  March  1873,  to  open  the 
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road,  then  this  point  would  have  force ;  but  inasmuch  as  it  is  for 
their  neglect  of  duty  thereafter,  the  principle  invoked  does  not 
apply. 

5.  The  indictment  avers  notice.  The  statute  does  not  require 
it  to  be  in  writing.  The  reasonableness  of  the  time  intervening 
between  the  notice  and  the  commencement  of  the  prosecution  was 
not  a  question  of  law  to  be  declared  by  the  court ;  but  one  of  fact 
to  be  passed  upon  by  the  jury,  having  due  regard  to  the  season 
of  the  year,  and  the  sufficiency  of  township  funds. 

The  learned  judge,  therefore,  erred  in  allowing  and  sustaining 
the  demurrer,  and  the  judgment  must  be  reversed. 

Judgment  reversed,  and  judgment  entered  in  favor  of  the 
Commonwealth,  and  the  record  is  remanded  for  the 
court  below  to  impose  sentence. 


Keller  e<  al.  versus  Young  et  al. 

1.  Clinton  county  having  been  erected  out  of  two  others,  an  act  was  passed 
May  11th  1848  directing  commissioners  "correctly  to  run  and  distinctly  to 
mark  the  boundary  line/*  their  report  to  be  "  final  and  conclusive."  April 
28th  1857,  another  act  was  passed,  appointing  other  commissioners,  **  correctly 
to  run  and  mark  distinctly  the  boundary  line  :"  to  make  out  two  drafl^,  giving 
the  names  of  the  warrantees  along  the  line,  and  in  case  of  any  discrepancy 
between  "  the  drafts  and  the  marks  on  the  ground,  the  former  shall  govern 
and  be  final  and  conclusive ;"  nothing  was  done  under  this  act ;  and  by 
another,  February  25th  1859,  commissioners  were  appointed  "  correctly  to 
run  and  mark  distinctly''  the  line  and  to  lay  down  on  their  drafts  the  tracts 
through  which  the  line  may  pass ;  to  make  three  drafts,  one  to  be  filed  and 
kept  as  a  matter  of  record ;  tne  report  to  be  "  final  and  conclusive."  The 
commissioners  ran  and  marked  the  line,  the  courses  and  distances,  &c.,  on  the 
report,  and  divided  a  tract,  which  on  the  draft  was  laid  down  as  all  in  one 
county.     Ueld^  the  line  was  to  be  determined  by  the  marks  on  the  ground. 

2.  The  marks  on  the  ground  placed  part  of  a  tract  in  Clinton  county  ;  in 
the  draft  the  whole  tract  was  laid  down  as  in  the  adjoining  county,  and  was 
there  taxed  :  the  part  in  Clinton  was  sold  for  taxes  by  the  treasurer  of  that 
county :  HeLd^  that  the  title  passed  to  the  purchaser. 

3.  Laying  down  the  tracts  on  the  drafts  was  to  facilitate  finding  the  county 
line ;  the  act  gave  the  commissioner  no  power  to  change  the  line  of  any  tract 
of  land,  nor  to  decide  on  which  side  of  the  county  line  any  tract  might  lie. 

March  23d  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mbr- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Clinton  county :  Of 
July  Term  1874,  No.  251. 

This  was  an  action  of  trespass,  q.  c.  f.,  brought  May  3d  1878, 
by  Peter  W.  Keller  and  James  David,  against  William  B.  Young, 
Edward  Worth,  R.  T.  Barber,  Nathan  ftfcCloskey  and  others. 

The  locuB  in  quo  was  originally  part  of  a  larger  tract  of  415 
acres  in  Centre  county,  in  the  warrantee  name  of  Peter  Hahn. 
Subsequently,  Clinton  county  was  erected  out  of  parts  of  Centre 
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and  Lycoming  counties.  The  whole  tract  was  sold  for  taxes  by 
the  treasurer  of  Centre  county  to  parties  under  whom  the  de- 
fendants claimed;  the  locus  in  quo  was  sold  for  taxes  by  the 
treasurer  of  Clinton  county  to  parties  under  whom  the  plaintiffs 
claimed. 

By  Act  of  June  21st  1839,  Pamph.  L.  862,  certain  parts  of 
the  counties  of  Lycoming  and  Centre  by  boundaries,  as  desig- 
jiated  in  the  act,  so  as  to  include  Logan,  Lamar  and  Bald 
Eagle  townships,  then  in  Centre  county,  were  erected  into  a  new 
county,  to  be  called  Clinton,  and  commissioners  were  appointed  by 
the  act  to  ^'ascertain  and  plainly  mark  the  boundary  lines"  of 
the  new  county. 

By  the  7th  section  of  the  Act  of  April  11th  1848,  Pamph.  L. 
505,  other  commissioners  were  appointed  '^  correctly  to  run  and 
mark  distinctly  the  boundary  line  between  said  counties,  agreeably 
to  the  act  creating  Clinton  county,  *  *  *  the  commissioners  shall 
make  out  drafts,  one  to  be  filed  in  the  commissioners'  office  of 
each  of  the  aforesaid  counties,  *  *  *  and  the  report  of  said  com- 
missioners shall  be  final  and  conclusive."  An  Act  of  April  28th 
1857,  Pamph.  L.  332,  recited  the  appointment  of  the  last  com- 
missioners ;  that  they  ran  and  marked  the  division  line  and  re- 
ported a  draft  thereof  according  to  law ;  it  further  recited  that 
there  was  a  discrepancy  between  the  draft  or  report  made  by  the 
commissioners  and  the  marks  on  the  ground  of  that  part  of  the  line 
from  Beach  creek  to  the  west  branch  of  the  Susquehanna.  The 
act  then  appointed  other  commissioners  '^  to  run  and  mark  dis- 
tinctly the  boundary  line  between  said  counties,  from  the  west 
branch  of  the  Susquehanna  to  Beach  creek,  agreeably  to  the  act 
creating  Clinton  county,  and  the  commissioners  shall  make  out 
two  drafts,  giving  the  names  of  the  warrantees,  where  known,  along 
said  division  line,  *  *  *  and  in  case  there  should  be  any  discre- 
pancy between  the  drafts  made  by  said  commissioners  and  the 
marks  upon  the  ground,  the  former  shall  govern  and  be  final  and 
conclusive." 

These  commissioners  failed  to  act,  and  by  Act  of  February  5th 
1859,  Pamph.  L.  83,  other  commissioners  were  appointed,  who 
'^  shall  correctly  run  and  mark  distinctly  the  boundary  line  be- 
tween the  counties  of  Centre  and  Clinton,  and  it  shall  be  the  duty 
of  said  commissioners  to  lay  down  on  their  drafts  the  tracts  of 
land  through  which  the  lines  may  pass,  agreeably  to  the  Act  of 
Assembly  creating  such  counties  and  the  supplements  thereto; 
and  the  said  commissioners,  or  a  majority  of  them,  shall  make  out 
three  drafts,  one  of  which  shall  be  filed  in  the  commissioners' 
office  of  each  of  said  counties,  and  the  other  be  filed  in  the  sur- 
veyor-general's  office,  there  to  be  kept  as  a  matter  of  record,  *  »  * 
and  the  report  of  said  commissioners  shall  be  final  and  conclu- 
sive." 
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On  the  28th  of  November  1859,  the  commissioners  reported : — 

'^  We  the  undersigned,  a  majority  of  the  commissioners  named 
in  the  said  act  as  commissioners  aforesaid,  do  report  the  following 
courses  and  distances  as  being  run  and  marked  upon  the  ground,  as 
and  for  the  division  lines  between  the  said  counties.  Beginning  at 
a  fallen  sugar-tree  corner  on  the  bank  of  the  Susquehanna  river ;  * 
*  *  thence  south  four  miles  and  260  perches ;  *  *  *  then  east 
alons  the  division  lines  of  certain  tracts  of  land  as  represented  on, 
the  diagram,  east  five  miles ;  *  *  *  then  south  three  miles ;  *  *  * 
then  south  ;  *  *  *  east  two  miles  and  240  perches  to  the  bank  of 
Beech  creek,  and  down  the  middle  of  said  creek ;  *  *  *  and  we 
do  further  certify  that,  in  pursuance  of  the  requirements  of  the 
Act  of  Assembly,  we  used  every  means  in  our  power  to  ascertain 
with  certainty  the  true  position  of  all  the  tracts  of  land  through 
which  the  several  courses  run  as  laid  down,  and  that  the  surveys  as 
represented  are  correct  in  the  respective  counties."  *  *  * 

The  draft  placed  the  whole  of  the  Hahn  tract  in  Centre  county, 
making  the  county  line  the  eastern  boundary  of  the  tract;  the 
courses  and  distances  as  stated  in  the  report  and  draft,  and  those 
marked  on  the  ground,  ran  the  line  through  the  tract,  leaving  the 
locus  in  quo,  a  triangular  tract  of  about  173  acres,  in  Clinton 
county. 

On  the  trial  before  Mayer,  P.  J.,  September  17th  1872,  the 
plaintiffs  gave  evidence  of  the  assessment  of  the  173  acres,  the 
locus  in  qiLOy  in  Clinton  county,  and  its  sale,  for  taxes  of  1866- 
1867,  by  the  treasurer,  on  the  8th  of  June  1868,  to  A.  H.  Strayer 
and  William  H.  Brown ;  the  vesting  of  their  title  under  the  sale 
in  plaintiffs  in  1870,  and  the  cutting  of  timber  on  the  tract  by  the 
defendants. 

The  defendants  gave  evidence  of  the  assessment  of  the  whole 
Peter  Hahn  tract,  415  acres,  in  Centre  county,  and  its  sale  for 
taxes  of  1850-1851,  by  the  treasurer,  on  the  14th  of  June  1852,  to 
John  T.  Hoover,  and  that  this  title  was  vested  in  the  defendants 
in  1867.  The  court,  after  stating  the  facts,  the  Act  of  Assembly, 
the  filing  of  the  report,  and  draft  by  the  commissioners,  charged : — 

"  There  is  also  appended  to  the  draft  the  report  of  two  of  the 
commissioners,  in  which  they  say  '  that  the  surveys  as  represented 
are  correct  in  the  respective  counties.'  From  this  draft  it  appears, 
as  well  as  from  the  testimony,  that  the  whole  of  the  Peter  Hahn 
tract  was  laid  down  as  lying  and  being  in  Centre  county,  the  divi- 
sion line  as  represented  on  the  draft  being  the  eastern  boundary 
of  the  Peter  Hahn  tract.  It  will  be  observed,  that  [as  the  Act  of 
Assembly  made  it  the  official  duty  of  the  commissioners  to  lay  down 
on  the  drafts  to  be  filed  by  them  in  the  commissioners'  offices  of 
both  counties  the  tracts  through  which  the  division  line  between 
the  counties  passed,  to  be  there  kept  as  a  matter  of  record,  and 
as  the  report  of  the  said  commissioners  was  to  be  final  and  <;onclu- 
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sive,  we  are  of  the  opinion  that  the  draft  and  the  report  of  said 
commissioners  mast  be  taken  as  determining  the  location  of  the 
tracts  of  lands  through  which  said  division  line  passes,  for  the  pur- 
poses of  assessment  and  taxation.]  We  think  that  the  legislature 
intended  that  when  this  draft  was  filed  and  became  a  matter  of 
record,  and  when  they  made  the  report  of  the  commissioners  final 
and  conclusive,  it  was  for  the  purpose  of  enabling  the  taxing  o£S- 
cers  of  the  two  counties  to  ascertain  the  tracts  of  land  which  would 
be  properly  assessable  and  taxable  within  the  territorial  limits  of 
each  of  the  said  counties,  and  to  enable  the  owners  of  unseated 
lands,  by  an  examination  of  the  record  in  either  county,  to  ascer- 
tain in  which  of  the  two  counties  their  tracts  would  be  properly 
chargeable  with  taxes,  and  where  they  would  be  required  to  pay 
the  same.  [This  being  our  view  of  the  law  which  is  applicable  to 
the  facts  of  this  case,  we  are  of  the  opinion  that  the  assessment  of 
the  173  acres,  part  of  the  Peter  Hahn  tract  in  Clinton  county,  and 
its  sale  by  the  treasurer  of  Clinton  county  in  June  1868,  conferred 
no  title  upon  the  purchaser,  and  that  the  plaintiffs  acquired  no 
title  under  said  sale,  although  the  lines  and  monuments  found 
upon  the  ground  of  the  Peter  Hahn  survey  would  place  these  173 
acres  on  the  Clinton  county  side  of  the  division  line.  We  there- 
fore instruct  the  jury  to  find  a  verdict  for  the  defendants."] 

The  verdict  was  for  the  defendants. 

The  plaintiff  sued  out  a  writ  of  error  and  assigned  for  error  the 
parts  of  the  charge  in  brackets. 

W.  JT.  Blair  and  S.  S.  Peahy  for  plaintiffs  in  error. — Each 
county  may  tax  so  much  land  as  lies  within  it :  Patton  v.  Long, 
18  P.  F.  Smith  260.  The  act  did  not  authorize  a  survey  of  tracts 
of  land,  but  merely  required  the  report  to  give  the  warrantee 
names  along  the  division  line.  The  act  being  to  mark  the  boun- 
dary of  the  counties  could  not  operate  for  another  purpose :  Ellis 
V.  Hall,  7  Harris  292.  They  discussed  the  several  Acts  of  As- 
sembly in  relation  to  marking  the  boundary  between  the  two 
counties.    . 

S,  D.  Ball  and  L.  IdnUj  for  defendants  in  error,  also  discussed 
the  Acts  of  Assembly. 

Mr.  Justice  Mbrcur  delivered  the  opinion  of  the  court,  May 
10th  1875. 

The  facts  necessary  to  an  understanding  of  this  C2tse  are  sub- 
stantially these :  The  county  of  Clinton  was  created  out  of  parts 
of  Centre  and  Lycoming  counties,  by  Act  of  21st  of  June  1839, 
P.  L.  862.  The  language  of  the  act,  designating  the  line  between 
Centre  and  Clinton,  was  such  as  to  produce  uncertainty  and  give 
rise  to  dispute.     By  the  Act  of  11th  of  May  1848,  Pamph.  L.  504, 
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commissioners  were  appointed,  whose  duty  it  was  ^^  correctly  to 
run,  and  mark  distinctly,  the  boundary  line  or  lines  between  said 
counties,  agreeably  to  the  Act  of  Assembly  creating  Clinton 
connty,  the  report  of  the  commissioners  to  be  final  and  conclusive/' 
The  commissioners  ran  and  marked  the  line;  and  made  report 
thereof,  with  an  accompanying  draft,  to  the  commissioners  of  the 
respective  counties. 

It  was  subsequently  ascertained  that  there  was  a  discrepancy 
between  the  draft  or  report  made  by  the  commissioners  and  the 
marks  upon  the  ground  of  that  portion  of  the  line  running  from 
the  waters  of  Beech  creek  to  the  west  branch  of  the  Susquehanna 
river.  To  remedy  this,  the  Act  of  28th  of  April  1867,  Pamph.  L. 
382,  appointed  commissioners,  "  correctly  to  run  and  mark  dis- 
tinctly the  boundary  line  between  the  said  counties,  from  the  west 
branch  of  the  Susquehanna  river  to  the  waters  of  Beech  creek, 
agreeably  to  the  Act  of  Assembly  creating  Clinton  county  afore- 
said ;  and  the  commissioners  shall  make  out  two  drafts,  giving  the 
names  of  the  warrantees,  who  are  known  along  said  division 
line ;  *  *  ♦  and  in  case  there  should  be  any  discrepancy  between 
the  drafts  made  by   the  commissioners   and   the  marks   on   the 

¥  round,  the  former  shall  govern  and  be  final  and  conclusive." 
hese  commissioners  wholly  failed  to  act,  and  the  law  became 
inoperative  by  its  own  limitation.  Then,  by  the  Act  of  25th  of 
February  1859,  Pamph.  L.  83,  commissioners  were  appointed  *'  cor- 
rectly to  run  and  mark  distinctly  the  boundary  line  or  lines 
between  the  counties  of  Centre  and  Clinton ;  and  it  shall  be  the 
duty  of  said  commissioners  to  lay  down  on  their  drafts  the  tracts 
through  which  the  lines  may  pass,  agreeably  to  the  Act  of 
Assembly  creating  said  counties,  and  the  supplements  thereto.'' 
They  were  further  required  **  to  make  out  three  drafts,  one  of  which 
shall  be  filed  in  the  commissioners'  office  of  each  of  said  counties, 
and  the  other  to  be  filed  in  the  Surveyor-General's  office,  and 
there  kept  as  a  matter  of  record."  The  act  further  provided  that 
*^  the  report  of  the  commissioners  shall  be  final  and  conclusive." 
These  commissioners,  in  the  discharge  of  their  duties,  ran  and 
marked  the  boundary  line  between  Clinton  and  Centre  counties, 
and  made  and  filed  the  drafts  required  by  the  statute.  In  their 
report,  they  say  "  the  surveys,  as  represented,  are  correct  in  the 
respective  counties." 

On  this  draft  the  whole  of  the  Peter  Hahn  tract  is  laid  down 
as  situate  in  the  county  of  Centre.  The  boundary  line  between 
the  two  counties  is  there  represented  as  the  eastern  line  of  the 
.  tract.  The  boundary  line,  as  actually  run  and  marked  on  the 
ground,  divides  the  tract  and  leaves  a  part  of  it,  in  the  shape  of  a 
triangle,  containing  one  hundred  and  sevens-three  acres,  in 
Clinton  county.  The  courses  and  distances  on  the  draft  corre- 
spond with  the  marks  on  the  ground. 
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The  plaintiffs  claim  title  to  the  one  hundred  and  seventy-three 
acres  through  a  sale  in  Clinton  county  as  unseated  land.  The 
defendants  claim  the  whole  tract  through  a  like  sale  in  Centre 
county. 

The  respective  rights  of  the  parties  depend  on  the  construction 
to  he  given  to  the  Act  of  1859,  and  the  legal  effect  of  the  action 
of  the  commissioners  under  it. 

It  is  contended,  on  the  part  of  the  defendants,  that  inasmuch 
as  the  statute  made  it  the  duty  of  the  commissioners  **to  lay 
down  on  their  drafts  the  tracts  of  land  through  which  the  lines 
may  pass,"  and  subsequently  declares  that  "  the  report  of  the 
commissioners  shall  be  final  and  conclusive,"  therefore  the  Peter 
Hahn  tract  shall,  in  law,  be  held  and  adjudged  to  lie  on  that  side 
of  the  boundary  line,  which  the  draft  shall  indicate,  although  in 
fact  a  part  of  it  lies  on  the  other  side. 

Let  us  consider  whether  this  view  is  correct.  • 

The  object  of  the  Statute  of  1859  was  to  ascertain  the  true 
location  of  the  boundary  line  between  the  two  counties.  The 
marks  on  the  ground  were  in  conflict  with  the  courses  and  dis- 
tances indicated  on  the  draft.  The  statute  did  not  contemplate 
any  line  of  separation  different  from  that  designated  by  the  Act 
of  1839.  It  did  not  authorize  any  territory  to  be  added  to,  or  to 
be  taken  from,  either  of  the  original  counties,  not  named  in  the  act 
creating  the  county  of  Clinton.  Commissioners  had  previously 
located  the  boundary  line.  Their  return  of  survey  did  not  agree 
with  their  work  on  the  ground.  The  Act  of  1859  sought  to  re- 
move that  discrepancy.  Like  former  acts,  it  directed  the  com- 
missioners '^  correctly  to  run  and  mark  distinctly  the  boundary 
line."  It  was  hoped  their  marks  on  the  ground  would  agree  with 
the  courses  and  distances  which  they  described  on  the  draft  to  be 
returned  with  their  report. 

The  language  appears  to  have  been  intentionally  changed  from 
the  Act  of  1857,  under  which  no  action  was  taken.  The  Act  of 
1857  appears  to  assume  that  the  two  might  still  vary.  If  so,  the 
marks  on  the  ground  should  yield  to  the  courses  and  distances  laid 
down  on  the  drafts.  The  Act  of  1859  gives  no  such  controlling 
effect  to  the  draft ;  but  suppose  it  did,  what  then  ?  It  says  the 
report  shall  be  conclusive.  Conclusive  of  what  ?  Manifestly  of  no 
more  than  of  the  correctness  of  the  courses  and  distances  declared  in 
their  report,  of  which  the  draft  was  to  form  a  part.  The  courses 
and  distances  represented  on  the  draft  filed  by  the  last  commis- 
sioners are  not  in  conflict  with  their  work  on  the  ground.  Both 
agree.  The  one  has  no  preference  over  the  other.  It  is  the  tract 
of  land  which  is  made  to  interfere  with  both,  but  its  actual  location 
on  the  ground  cannot  thereby  be  changed. 

The  commissioners  were  *'  to  lay  down  on  their  drafts  the  tracts 
of  lands  through  which  the  lines  may  pass."    This  was  to  facilitate 
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the  finding  of  the  county  line.  It  gave  no  power  to  change  the 
line  of  any  tract  of  land,  nor  to  move  its  comers.  The  commis- 
sioners were  not  authorized  to  re-locate  any  tract  of  land,  nor  to 
decide  on  which  side  of  the  county  line  any  tract  might  lie.  To 
them  was  given  no  judicial  power  beyond  locating  the  boundary 
line,  and  establishing  evidence  thereof  on  the  ground  and  in  their 
report. 

The  third  section  of  the  Act  of  13th  of  June  1836,  relating  to 
public  roads,  declares  the  viewers  appointed  to  lay  out  the  same 
shall  *'  annex  and  return  to  the  court  a  plot  or  draft  thereof,  stat- 
ing the  courses  and  distances,  and  noting  briefly  the  improvements 
through  which  it  may  pass."  Has  any  one  ever  contended  that 
the  action  of  the  viewers,  in  noting  improvements,  could  transfer 
land  to  a  side  of  the  road  different  from  the  courses  and  distances 
on  the  draft,  and  the  concurrent  marks  on  the  ground  established 
it  ?  In  that  case  the  object  is  the  location  of  the  road.  In  the 
case  now  under  consideration,  the  object  was  the  ascertainment  and 
correct  designation  of  the  boundary  line  between  the  two  counties. 
In  the  case  of  a  road,  the  report  becomes  final  and  conclusive  on 
confirmation  by  the  court.  In  this  case  it  was  so  made  without 
any  such  confirmation.  In  either  case,  the  noting  of  the  improve- 
ments is  merelv  directory,  and  cannot  affect  the  actual  location  of 
the  line,  nor  change,  for  any  purpose,  the  land  situated  on  either 
side.  The  learned  judge,  therefore,  erred  in  instructing  the  jury 
to  find  a  verdict  for  the  defendants. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Dougherty  versiLS  Thayer  et  al. 

1.  The  motion,  &o.,  for  a  rule  on  garnishees  under  the  56th  sect,  of  Jane 
13th  1836  (Attachments),  may  be  regulated  by  a  standing  order  under  the 
power  of  the  court  to  regulate  its  practice. 

2.  The  rule  on  the  garnishee  to  answer  is  of  right,  not  of  discretion. 

3.  A  general  rule  is  a  standing  order  to  accept  the  motion  and  grant  it 
whenever  asked  for  in  a  prescribed  form  of  practice. 

March  24th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
OUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Elk  county :  Of  Janu- 
ary Term  1876,  No.  195. 

On  the  22d  of  May  1874,  H.  S.  Thayer  and  James  H.  Hagerty, 
partners,  &c.,  issued  an  attachment  execution  against  L.  F.  &  H. 
Powers,  in  which  S.  Z.  Dougherty,  and  others  who  were  not  served, 
were  the  garnishees.  On  the  28th  of  December  1874,  the  plain- 
tiffs filed  interrogatories,  and  entered  a  rule  on  the  garnishee  to 
answer  in  twenty  days. 
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The  interrogatories  were  filed  and  the  rule  to  answer  taken  under 
the  standing  rules  of  the  Court  of  Common  Pleas  of  Elk  county. 
The  rules  provide  that  in  attachment  executions,  &c.,  the  plaintiff 
may  ^'  enter  a  rule  of  course  for  the  garnishee  to  answer  on  or 
before  a  day  named  in  the  rule,  not  less  than  ten  days  after  the 
service  of  die  rule  and  copies  of  the  interrogatories ;  and  upon 
failure  of  the  garnishee  to  answer  within  the  time  specified,  judg- 
ment may  be  taken  against  him  on  motion  in  court  as  in  case  of 
default." 

The  interrogatories  and  rule  were  duly  served. 

On  the  28th  of  January  1875,  the  garnishee  moved  to  strike 
off  the  interrogatories  and  rule  to  answer,  because  the  rule  was 
not  granted  by  the  court,  as  required  by  the  Act  of  Assembly, 
June  18th  1836,  sect.  56,  Pamph.  L.  684, 1  Br.  Purd.  719,  pi.  17. 
The  act  provides  that  after  filing  the  interrogatories  the  court  shall 
^'  upon  motion  of  the  plaintiffs,  grant  a  rule  upon  the  garnishee 
to  appear  before  said  court,  at  the  time  and  place  in  such  rule  to 
be  named,  and  there  to  exhibit  in  writing  *  *  ♦  answers  to  the 
interrogatories  of  the  plaintiff."  *  *  * 

The  rule  to  strike  off  the  interrogatories  and  rule  was  refused. 

On  the  same  day  the  plaintiff  moved  for  judgment  for  want  of 
answers  to  the  interrogatories.  The  motion  was  granted  and  judg- 
ment entered  for  the  plaintiff,  which  was  afterwards  liquidated  by 
the  prothonotary  at  $2690.66. 

The  garnishee,  Dougherty,  took  a  writ  of  error.  He  assigned 
for  error,  the  refusal  to  strike  off  the  interrogatories  and  rule,  and 
entering  judgment  for  the  plaintiff. 

n.  Souther  (with  whom  was  Q-.  A.  RathJmn\  for  plaintiff  in 
error. — The  process  for  collecting  judgments  by  attaching  debts  is 
statutory,  and  the  statute  must  be  strictly  pursued :  Arna's  Ap- 
peal, 15  P.  F.  Smith  72;  Moyer  v.  Kirby,  14  S.  &  R.  164;  Act 
of  March  2l8t  1806,  sect.  18,  4  Sm.  Laws  332 ;  1  Br.  Purd.  58, 
pi.  5.  The  duty  as  to  the  interrogatories  and  rule  to  answer  is  im- 
posed upon  the  court,  and  cannot  be  substituted  by  a  standing 
rule :  Ringwalt  v.  Brindle,  9  P.  F.  Smith  51. 

J.  0-.  Hall  (with  whom  was  (7.  H.  MeCauley)^  for  defendants  in 
error,  cited  Wiener  v.  Davis,  6  Penna.  Law  Jour.  567. 

Judgment  was  entered  in  the  Supreme  Court,  March  29th  1875, 
Per  Curiam. — The  56th  section  of  the  act  relating  to  foreign 
attachments  makes  it  the  duty  of  the  court,  after  filing  interroga- 
tories ^'  upon  the  motion  of  the  plaintiff  to  grant  a  rule  upon  the 
garnishees  to  appear,"  &c.,  to  make  answer.  It  is  not  said  the 
motion  shall  be  in  open  court.  It  is,  therefore,  a  motion  which 
the  court  may  regulate  by  its  standing  order,  under  the  power  con- 
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ferred  in  the  2l8t  section  of  the  Act  of  16th  June  1886  (Brightly 
233,  pi.  186),  to  regulate  the  practice  of  the  court,  and  expedite 
business.  How  the  motion  shall  be  made  is  a  matter  of  practice 
merely.  The  rule  on  the  garnishee  to  answer  is  of  right  and  not 
of  discretion.  It  is  therefore  in  the  power  of  the  court  to  pre- 
scribe the  practice  by  a  standing  order,  that  on  filing  the  praecipe 
for  the  rule  in  the  prothonotary's  ofiice,  the  rule  on  the  garnishee 
shall  issue  as  of  course.  A  general  rule  is  a  standing  order  to 
accept  the  motion,  and  grant  it  whenever  asked  for  in  a  prescribed 
form  of  practice.  There  is  no  inconsistency  between  rule  and  the 
law  in  this  instance.  Had  the  law  said  the  motion  should  be  made 
in  open  court,  the  case  would  have  been  different ;  for  then  the 
court  could  accept  the  motion  only  in  open  court,  and  not  in  the 
office.     We  perceive  no  error  in  this  case. 

Judgment  affirmed. 


^  ST  21^  Nichols  et  al  versus  Haynes. 


I    78         174| 
|d  36  8C  210| 


1.  Prior  to  the  Act  of  April  15th  1869  (Witnesses)  books  of  original  entry 
were  the  evidence,  the  oath  of  the  party  was  sapplementary :  since,  the 
party  is  a  competent  witness  and  may  prove  his  claim  as  a  stranger  would 
have  done  before. 

2.  Lamping  charges  in  a  book  would  not  stand  as  evidence,  but  the  testi- 
mony of  the  party  that  the  entry  was  composed  of  items  known  to  him  to 
have  been  furnished  would  be  competent  to  go  to  the  jury. 

3.  The  party's  knowledge  that  the  sum  was  correct  would  make  it  evidence ; 
the  credibility  as  to  it  would  be  for  the  jury. 

March  24th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  o{  Lycoming  county:  No. 
286  to  January  Term  1874. 

On  the  3d  of  October  1870,  Aaron  J.  Haynes  brought  an 
action  of  assumpsit  against  A.  T.  Nichols  and  A.  C.  Moore, 
partners,  &c. 

The  defendants  being  owners  of  timber  land  in  North  Carolina 
and  a  saw-mill  in  Virginia,  in  the  year  1869,  employed  the  plain- 
tiff to  go  to  the  timber  tract  and  superintend  the  cutting  and  haul- 
ing^logs,  rafting  them,  &c. 

The  plaintiff's  wages  were  to  be  $50  per  month.  His  claim  was 
far  wages  for  ten  months ;  and  also  for  the  services  of  his  wife  as 
cook  for  the  hands;  the  claim  on  this  account  was  for  nine  months 
at  $15  per  month.  During  his  superintendence  the  defendants 
furnished  him  money  and  goods,  which  were  to  be  sold  to  the 
hands  and  used  in  boarding  them. 

The  main  controversy  was  the  plaintiff^s  disbursement  of  the 
money  and  goods. 
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The  cause  wm  tried  January  5th  1874,  before  Gamble,  P.  J. 

The  plaintiff  testified  as  to  his  employment,  &c.,  that  he  paid 
the  men  in  money  and  goods;  he  did  not  keep  any  account  of 
groceries  used  in  the  boarding-house ;  he  kept  a  book  in  which  he 
entered  the  cash  and  all  the  other  goods.  He  had  received  from 
the  defendants  besides  groceries  (978.68 ;  his  charge  for  outlay 
and  his  own  claim  for  services  was  $1444.25. 

On  cross-examination,  he  said  that  the  entries  were  made  in  his 
book  from  September  Ist  1869  to  July  1st  1870 ;  he  made  them 
as  soon  as  he  delivered  the  goods ;  he  kept  the  account  ''  mostly  '* 
on  paper  and  transferred  it  to  the  books,  but  did  not  keep  a  day- 
book ;  they  were  transferred  every  day  when  he  was  there  to  do 
it ;  when  he  was  away  they  were  kept  until  he  came  home,  by  his 
wife  and  a  man  he  had. 

The  plaintiff  then  offered  in  evidence  "the  book  of  account  con- 
taining the  account  between  the  plaintiff  and  the  defendants,  also 
containing  the  account  between  the  defendants  and  the  men  em- 
ployed ;  said  accounts  having  been  kept  by  plaintiff,  showing  the 
disbursement  of  the  money  received  in  payment  of  men.** 

The  defendants  objected : 

1.  That  the  book  did  not  show  the  amount  of  credits  to  which 
the  defendants  are  entitled  for  goods  furnished. 

2.  That  the  book  is  not  evidence  of  the  amount  of  cash  paid  out 
by  plaintiff,  cash  not  being  the  subject  of  a  book  charge. 

3.  The  book  on  its  face  shows  that  it  is  not  a  book  of  original 
entries,  and  the  plaintiff  swears  that  it  is  not  his  day-book. 

The  book  was  admitted  in  evidence,  and  a  bill  of  exceptions  was 
sealed  for  the  defendants. 

The  defendants  gave  evidence  in  answer  to  the  plaintiff's  case. 

The  court  charged :  *  *  * 

"We  have  admitted  all  the  offers  of  evidence  in  order  that  you 
might  have  all  the  information  the  parties  could  give  you  in  refer- 
ence to  the  cause.  [We  have  admitted  the  books  of  original  entry 
on  both  sides.  Books  of  original  entry  are  evidence  of  work  and 
labor  performed,  and  of  goods  sold  and  delivered.  Strictly  speak- 
ing, they  are  not  evidence  of  anything  else.  They  are  not, 
strictly  speaking,  evidence  of  money  paid,  but  sometimes  they 
serve  to  assist  a  jury  where  there  is  other  evidence  bearing  upon 
the  point.  When  there  is  no  other  evidence  of  the  payment  of 
money  than  the  evidence  in  the  book,  the  book  is  not  evidence  of 
such  payment.  It  serves  to  corroborate  the  others,  to  convince 
the  mind  when  there  is  other  evidence  of  payment.]  *  *  * 

"  The  principal  difficulty,  is  in  relation  to  the  payments.  Where 
there  is  a  conflict  of  evidence  it  is  your  duty  to  inquire  which  of 
the  parties  had  the  best  opportunity  for  knowing  the  facts  of  which 
he  testifies. 

["  There  is  quite  a  difference  in  the  accounts  stated  by  the  par- 
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ties.  Where  witnesses  diflfer  materially,  it  is  proper  for  us  to 
consider  which  of  them  has  the  best  opportunity  of  knowing  the 
facts  of  which  he  affirms.  Looking  at  it  in  this  point  of  view  we 
think  the  plaintiff  had  every  opportunity  to  know  the  affairs  of 
that  concern.  He  has  produced  a  book  here  which  he  says  con- 
tains an  account  of  the  moneys  received  by  him  and  the  moneys 
paid  out  by  him.  You  will  have  that  book  out  with  you,  and  will 
give  it  careful  consideration.  If  you  find  that  the  book  contra- 
dicts the  evidence  of  the  plaintiff,  it  will  weaken  the  credibility 
of  his  testimony.  If,  on  the  other  hand,  you  find  that  the  book 
corroborates  his  statements  his  evidence  would  be  the  most  relia- 
ble.] He  had  an  opportunity  of  knowing  what  money  he  received 
and  what  he  paid  out.  The  defence  does  not  claim  that  either 
Mr.  Nichols  or  Mr.  Moore  had  that  information.  They  depended 
upon  other  sources  for  their  information.*'  *  *  * 

The  verdict  was  for  the  plaintiff  for  $551.54. 

The  defendants  £ook  a  writ  of  error  and  assigned  for  error  the 
admission  of  plaintiff's  book  in  evidence  and  the  part  of  the  charge 
in  brackets. 

J.  J.  Metzgar,  for  plaintiffs  in  error. — Books  of  original  entry 
are  not  evidence  of  cash  payments :  Ducoign  v.  Schreppel,  1 
Yeates  847. 

J.  0.  SUly  for  defendant  in  error. — The  entries  having  been 
made  in  the  regular  order  of  business  and  at  the  earliest  time, 
were  evidence:  Ingraham  v,  Bockius,  9  S.  &  R.  285.  So,  when  the 
entries  are  made  from  memoranda  of  an  assistant :  Jones  v.  Long, 
8  Watts  826  ;  Kline  v.  Gundrum,  1  Jones  248.  The  book  may 
be  kept  in  ledger  form  :  Thomson  v.  Hopper,  1  W.  &  S.  467 ; 
Hoover  v.  Gehr,  12  P.  P.  Smith  188.  Cash  charges  may  be 
received  as  corroborative :  Rodman  v.  Hoops,  1  Dall.  85.  Such 
charges  are  the  proper  subject  of  a  book  charge. 

Judgment  was  entered  in  the  Supreme  Court,  March  29th  1875, 
Pbr  Curiam. — Questions  in  relation  to  books  of  entry  as  evi- 
dence, since  the  Act  of  1869,  making  the  parties  witnesses,  stand 
upon  a  different  footing  from  that  on  which  they  stood  before. 
Then,  the  book  itself  was  the  evidence,  and  the  oath  of  the  party 
was  merely  supplementary.  Now,  the  party  himself  is  a  competent 
witness,  and  may  prove  his  own  claim  as  a  stranger  would  have 
done  before  the  Act  of  1869.  That  the  facts  contained  in  the 
book,  either  of  charge  or  discharge,  of  cash  or  goods,  or  whatever 
else  is  in  his  personal  knowledge,  might  be  proved  by  a  stranger, 
no  one  doubts.  A  clerk,  for  instance,  could  prove  the  account, 
including  cash  items,  from  his  own  knowledge,  and  might  use  the 
book  to  refresh  his  memory.     The  party  now  stands  by  force  of 
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the  act  on  the  same  plane  of  competency  as  the  stranger  stood 
upon,  and  therefore  may  make  the  same  proof  as  a  stranger  could ; 
he  may  also  refer  to  entries  made  at  the  time  of  the  transaction  in 
corroboration  of  his  testimony.  Lumping  charges  would  not  stand 
as  evidence  in  a  book,  but  the  testimony  of  the  witness  that  the 
entry  was  composed  of  items  known  to  him  to  be  furnished,  would 
be  competent  to  go  to  the  jury.  His  knowledge  that  the  sum  was 
correct,  would  make  it  evidence,  leaving  the  credibility  of  the  fact 
to  be  determined  by  the  jury.  As  this  case  was  put  to  the  jury, 
we  discover  no  error.  Judment  aflSrmed. 


Phillips  verms  Dunkirk,  Warren  &  Pittsburg 
Railroad  Co. 

1.  A  road  was  laid  out  over  plaintiff's  land,  opened  and  nsed  by  the  public. 
A  railroad  company  appropriated  the  road  and  laid  their  track  upon  it,  with- 
out an  assessment  of  damages  under  the  General  Railroad  Law.  The  company 
under  the  same  law  made  a  new  road  to  supply- its  place,  and  the  other  road 
was  abandoned  without  a  formal  vacation.  Hdd^  that  the  owner  of  the  soil 
of  the  original  road  might  recover  it  in  ejectment. 

2.  The  owner  had  not  been  divested  of  his  right  to  the  soil,  only  of  the 
surface  so  far  as  was  required  for  public  convenience. 

3.  A  corporation  to  construct  a  railroad,  had  no  greater  right  to  occupy 
land  than  an  individual,  except  so  far  as  the  right  is  conferred  by  statute, 
and  it  would  be  responsible  for  damages  for  the  occupation. 

4.  The  authority  in  the  General  Railroad  Law  to  a  railroad  company  occu- 

Sying  a  public  road,  to  supply  it  by  another  road  made  at  their  expense, 
oes  not  divest  the  right  of  the  owner  of  the  soil  to  damages  for  occupying 
the  road  by  a  railroad. 

5.  The  right  of  eminent  domain  will  not  be  presumed  to  exist  in  a  corpo- 
ration unless  by  express  legislative  grant.  Such  presumption  does  not  arise 
from  the  General  Railroad  Law,  February  19th  1849. 

6.  When  a  new  road  is  made  by  a  railroad  company  to  supply  the  place  of 
one  occupied  by  the  railroad,  the  old  road  is  legally  vacated,  and  the  owner'-s 
right  to  the  occupancv  of  the  land  is  vested  eo  insiante. 

7.  Philadelphia  and  Trenton  Railroad  Co.'s  case,  6  Wharton  25  ;  Snyder  o. 
Penna.  Railroad  Co.,  5  P.  F.  Smith  340,  remarked  on. 

March  24th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Mer- 
cuR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Warren  county :  No. 
284  to  January  Term  1874. 

This  was  an  action  of  ejectment,  commenced  August  17th  1872, 
hy  D.  C.  Phillips  against  the  Dunkirk,  Warren  &  Pittsburg  Rail- 
road Company,  fijr  a  piece  of  land,  about  52  perches  in  length  and 
25  feet  in  width,  belonging  to  the  plaintiff,  and  adjoining  his  other 
land,  over  which  a  public  road,  formerly  a  turnpike,  had  been  laid 
and  opened,  and  which  was  afterwards  occupied  by  the  defend- 

28  P.  F.  Smith— 12 
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ants'  railroad.  After  the  appropriation  of  the  road  by  the  de- 
fendants for  their  railroad,  the  public  no  longer  used  the  road, 
but  the  defendants,  under  the  13th  sect,  of  General  Railroad  Law 
of  February  19th  1849  (Pamph.  L.  81,  2  Br.  Purd.  1221,  pi.  39), 
constructed  another  road  in  the  place  of  the  original  road,  which 
was  then  abandoned,  without  any  formal  vacation  through  the 
Court  of  Quarter  Sessions.  No  proceedings  had  been  had  for  the 
assessment  of  damages  to  the  plaintiff. 

On  the  trial,  December  9th  1873,  before  Vincent,  J.,  the  fore- 
going facts  appeared  by  the  evidence. 

The  following  were  points  of  the  plaintiff  with  their  answers: — 

3.  The  plaintiff  being  the  owner  of  land  bounded  by  a  public 
road,  which  road  had  been  abandoned  by  the  public,  another 
having  been  provided  by  the  proper  authorities,  owned  to  the 
centre  thereof,  and  'had  a  right  to  extend  his  line  to  the  centre  of 
said  road,  and  the  entry  of  defendant  and  laying  his  railroad 
track  upon  that  portion  of  the  road  belonging  to  plaintiff  was 
wrongful,  without  authority  of  law,  and  a  trespass. 

4.  The  defendant  has  no  right  to  the  occupancy  of  that  portion 
of  said  road  belonging  to  plaintiff  without  paying  him  for  the 
same,  and  the  plaintiff  is  entitled  to  recover  in  this  case. 

These  points  were  answered  in  the  negative. 

5.  If  the  old  road  has  been  entirely  and  notoriously  abandoned 
by  the  public  authorities  and  the  travelling  public,  and  a  new  one 
constructed  as  a  substitute  sufficient  for  the  accommodation  of  the 
travelling  public,  and  universally  adopted  by  them,  the  owner  of 
the  soil  may  resume  possession  and  occupancy  of  the  ground  thus 
abandoned,  and  maintain  his  action  as  such  owner  for  any  in- 
vasion or  interruption  of  his  occupancy  by  any  party  or  person 
without  his  permission. 

Answer :  Affirmed  as  a  general  proposition,  but  not  as  against 
the  defendant  in  this  case. 

6.  If  the  jury  believe  the  old  turnpike  road  through  or  along 
the  west  line  of  the  plaintiff's  land  has  been  abandoned  and  dis- 
used, the  plaintiff  had  the  right  to  the  occupation  of  the  ground 
to  the  centre  of  the  road,  and  if  the  defendant  occupies  any  por- 
tion thereof  the  plaintiff  has  the  right  to  recover  unless  the  defend- 
ant has  secured  the  right  of  way  in  the  mode  pointed  out  by  law. 

.  Answered  in  the  negative. 

7.  There  being  no  evidence  that  this  road  was  ever  laid  out  and 
opened  by  the  public  authorities,  but  was  constructed  and  after- 
wards abandoned  by  the  Warren  and  Ridgeway  Turnpike  Com- 
pany, and  adopted  and  continued  in  use  by  the  travelling  public, 
no  formal  vacation  of  it  by  the  action  of  the  court  or  public 
authorities,  was  necessary  to  authorize  the  owner  of  the  soil  to 
resume  full  possession,  if  the  same  had  been  abandoned  as  a  public 
highway  by  the  travelling  public  and  the  road  commissioners. 
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Answer :  We  think  under  the  evidence  before  us  we  must  pre- 
sume that  this  road  w^  laid  out  according  to  law,  and  must  be 
so  treated  by  us  here.     It  must  be  vacated  according  to  law  as  a 

SubUc  highway,  to  occupy  any  part  of  it,  and  as  this  has  not  been 
one,  but  as  it  is  yet  occupied  as  a  highway,  or,  as  we  have  explained 
in  our  general  charge,  we  answer  this  in  the  negative. 
The  court  charged  also :  *  *  * 

^*  The  defendants  have  actually  constructed  another  road  satis- 
factory to  the  township  authorities  in  place  of  the  part  thus  occu- 
pied by  the  railroad  track.  This  road  so  supplied  has  never  been 
formally  vacated,  but  is  practically  and  in  fact  abandoned  as  a 
township  road,  because  of  the  impossibility  of  safely  using  it,  and 
we  treat  it  as  vacated,  in  this  suit.  The  plaintiff  claims  that 
having  thus  actually  been  vacated  as  a  township  road,  his  right 
of  possession,  as  an  adjoining  owner,  at  once  revived  and  extended 
to  the  centre  of  the  old  highway.  This  would  be  so,  if  the  old 
road  had  been  vacated  for  public  use,  but  such  is  not  the  fact. 
[When  it  was  abandoned  for  use  as  a  township  road  it  was  only 
that  it  might  be  at  once  occupied  as  another  public  highway,  that 
by  law  had  a  right  so  to  occupy  it  upon  complying  with  certain 
duties  to  the  public,  which  it  is  conceded  it  has  done.  The  plain- 
tiff never  recovered  his  right  to  occupy  this  road  as  against  the 
public,  or  in  other  words,  to  reduce  it  to  private  possession,  and 
not  having  the  right  of  possession  as  against  the  defendant  he  can 
not  recover  in  this  case.  We  cannot  think  that  the  defendant  was 
bound  to  provide  the  public  with  a  new  road  at  its  own  expense, 
and  then  pay  adjoining  landowners  damages  for  the  use  of  land 
the  landowner  had  then  no  right  to  occupy,  as  against  the  public 
and  their  last  easement,  and  which  they  had  supplied  by  another 
equally  passable.]** 

The  verdict  was  for  the  defendants. 

The  plaintiff  sued  out  a  writ  of  error. — He  assigned  for  error 
the  answers  to  his  8d,  4th,  5th,  6th  and  7th  points,  and  the  parts 
of  the  charge  in  brackets. 

S.  P.  Johnson  for  plaintiff  in  error. — Land  dedicated  for  use 
as  a  public  highway,  gives  no  right  to  use  it  for  other  purposes, 
and  the  right  to  the  soil  continues  in  the  owner  of  the  land  over 
which  it  is  laid :  Lewis  v,  Jones,  1  Barr  336 ;  Chess  v.  Manown, 
3  Watts  219 ;  Chambers  v.  Fury,  1  Yeates  167.  The  owner  of 
soil  bounded  by  a  highway  owns  to  its  centre :  Union  Burial  Soc. 
t;.  Robinson,  6  Wharton  18  ;  Paul  v.  Carver,  12  Harris  207 ;  Cox  v. 
Freedly,  9  Casey  124;  Baker  v.  Chester  Gas  Co.,  23  P.  F.  Smith 
116.  The  owner  of  the  land  adjoining  a  highway  is  entitled  to  com- 
pensation when  it  is  put  to  a  different  and  more  dangerous  use : 
Springfield  v.  Connecticut  Railroad  Co.,  4  Cushing  63 ;  Williams 
V.  Natural  Bridge  Pass.  Ry.,  21  Miss.  580;  Williams  v.  New  York 
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Central  Railway,  16  N.  Y.  97 ;  Presbyterian  See.  v.  Auburn  &  R. 
Railway,  8  Hill  567;  Mifflin  v.  Railroad  Co.,  4  Harris  182;  Ridge 
Turnpike  v.  Stoever,  6  W.  &  S.  378. 

B.  Brown  for  defendants  in  error,  examined  and  discussed  the 
cases  cited  by  plaintiff  in  error,  and  also  the  General  Railroad 
Law  of  1849 ;  he  cited  also  Phila.  and  Trenton  Railroad  case,  6 
Wharton  25. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  May 
10th  1875. 

The  land  of  the  plaintiff  was  subservient  only  to  the  public 
right  of  way ;  of  the  right  to  the  soil  he  was  never  divested,  but 
only  of  the  surface  thereof,  so  far  as  was  required  for  the  public  con- 
venience. As  soon  as  the  common  road  was  vacated,  either  by 
legal  process  or  by  abandonment,  the  right  to  such  occupancy 
revested  in  the  owner  of  the  fee ;  Lewis  v.  Jones,  1  Barr  336 ; 
Chess  V,  Manown,  3  Watts  219;  Chambers  v.  Fury,  1  Teates  167. 

It  is  certain  then,  that  a  private  individual  would  have  had  no 
right  without  the  consent  of  the  owner,  to  have  occupied  the  land 
in  controversy,  by  permanent  fixtures  for  his  own  use,  even  before 
the  vacation  of  the  highway.  But  this  corporation,  defendant, 
had  no  better  right  in  the  premises  than  a  private  person,  unless 
such  right  was  conferred  upon  it  by  some  legislative  enactment. 
''  If  it  possesses  the  right  claimed,  it  must  be  found  in  the  power 
specifically  granted,  or  must  result  as  a  necessary  implication  from 
the  express  grant,  and  if  it  can  neither  be  found  in,  nor  implied 
from,  the  terms  of  the  grant,  it  does  not  exist:**  Plymouth  Rail- 
road Co.  v.  Colwell,  3  Wright  340,  per  Woodward,  J. 

Without  such  grant,  though  the  company  might  have  the  right 
of  occupancy,  yet  it  would  be  responsible  for  consequential  damages 
resulting  from  an  extraordinary  use  thereof.  As  where  land  had 
been  appropriated  by  a  turnpike  company  and  damages  paid,  and  by 
an  act  of  the  legislature  the  turnpike  company  was  authorized  to 
sell  to  a  railroad  company,  and  the  latter  to  lay  rails  upon  the 
road-bed  of  the  former ;  held,  that  the  owners  of  the  land  were 
entitled  to  recover  the  damages  consequent  upon  the  ccmstruction 
of  the  railroad ;  Mifflin  v.  Railroad  Company,  4  Harris  182. 

Such  being  the  rule  of  law,  whence  did  the  defendant  derive 
its  right  to  appropriate  the  land  in  question  ? 

The  learned  court  below  held,  that  this  right  was  derived  from 
the  13th  section  of  the  Act  of  1849.  That  by  supplying  the 
common  road,  under  the  provisions  of  that  act,  it  became  entitled 
to  the  use  of  the  land  formerly  occupied  by  the  public,  and  hence 
owed  no  duty  to  the  owner  by  way  of  compensation.  We  think 
this  construction  not  warranted  by  the  terms  of  the  statute. 

The  right  of  eminent  domain  is  a  very  high  and  arbitrary  one, 
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and  arises  only  ez  necessitate  rei^  and  will  not  be  presumed  to 
exist  in  a  corporation,  unless  by  express  legislative  grant.  But 
such  presumption  does  not  arise  from  the  Act  of  1849. 

That  act  provides  only  for  the  supplying  of  the  public  with  an 
easement  in  substitution  of  that  occupied  by  the  railroad.  It 
deals  solely  with  the  public  rights.  Without  this  provision  such 
occupancy  of  the  highway  could  not  be  had.  The  force  of  the 
act  is  exhausted  in  putting  the  company  in  the  same  position  as 
though  there  had  been  no  previous  public  claim  to  the  land.  The 
insurmountable  obstacle  of  the  dominant  franchise  is  thus  removed 
and  the  company  is  permitted  to  deal  with  the  owner  of  the  land 
as  in  ordinary  cases. 

The  public  rights  were  first  to  be  provided  for  by  supplying  a 
new  road ;  when  that  was  done  the  old  one  was  legally  vacated, 
and  the  owner's  right  to  the  occupancy  of  his  land  vested  eo 
instante.  That  he  might  maintain  ejectment  against  an  intruder, 
whether  a  corporation  or  an  individual,  results  as  a  necessary 
sequence  of  the  above  stated  principles. 

Our  attention  has  been  called  to  the  cases  of  the  Philadelphia 
and  Trenton  Railroad  Company,  6  Whart.  25,  and  Snyder  v.  The 
Pennsylvania  Railroad  Company,  5  P.  F.  Smith  340.  But  we 
need  hardly  say  these  are  not  in  point.  They  but  decide  that  the 
Commonwealth  may  grant  to  a  railroad  company  the  right  to  use 
a  street  or  road,  and  that,  under  such  grant,  it  cannot  be  made 
liable  for  consequential  damages  resulting  to  adjacent  property 
holders  from  such  use. 

The  defendant,  in  the  case  under  consideration,  has  failed  to 
exhibit  the  grant  necessary  to  bring  it  within  the  principles  con- 
tained in  the  above  stated  cases,  and  hence  has  failed  in  the 
attempted  analogy. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Snow  et  al.  vermis  Deerfield  Township. 

1.  A  railroad  was  laid  on  a  public  road;  the  compaDj  tberebv  becoming 
liable,  under  Act  of  February  19th  1849,to  construct  a  new  road  in  its  place. 
The  township  in  which  the  road  was,  could  not  release  the  company  from 
their  liability  to  make  the  road. 

2.  The  township  could  not  exercise  the  special  powers  of  the  company,  in 
laying  out  the  new  road,  the  payment  of  damages  and  constructing  the  road. 

3.  Koad  commissioners  were  authorised  bv  statute  to  lay  out  roads  and 
report  to  the  Quarter  Sessions,  subiect  to  their  confirmation.  The  railroad 
company  laid  their  road  on  a  public  road,  and  upon  payment  of  a  sum  of 
money,  the  township  released  them  from  making  the  road ;  the  commissioners 
constructed  the  road  which  the  company  should  have  made,  without  having 
it  laid  out  according  to  law  :  the  commissioners  were  paid  bv  the  township 
treasurer  for  its  construction.  A  road  was  afterwards  duly  laid  out  on  the 
ground  of  that  constructed  by  the  commissioners  and  confirmed.  Held^ 
that  the  money  paid  the  commissioners  might  be  recovered  from  them  by  the 
township. 
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March  25th  1875.  Before  Agnkw,  C.  J.,  Sharswood,  Mbr- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Warren  county:  Of 
January  Term  1874,  No.  844. 

This  was  a  fei^ed  issue  framed  September  7th  1871,  on  appeal 
entered  June  5th  1871,  by  B.  A.  Snow  and  John  McCoy,  road 
commissioners  of  the  township  of  Deerfield,  from  the  settlement 
of  their  accounts  by  the  township  auditors,  in  which  they  refused 
to  allow  the  commissioners  credit  for  $800,  expended  in  making  a 
road  in  the  township,  and  reported  that  the  commissioners  owed  the 
township  $800. 

In  the  issue,  the  township  was  the  plaintiff  and  the  commis- 
sioners defendants. 

By  Act  of  April  9th  1844,  Pamph.  L.  230,  road  commissioners 
are  substituted  in  each  township  of  Warren  county  for  supervisors, 
and  were  required  to  take  charge  of  the  roads  and  bridges,  lay  out 
and  alter  roads  when  necessary  at  the  request  of  the  citizens,  and 
make  return  of  the  roads  so  laid  out  to  the  town  clerk. 

By  a  supplement  of  March  15th  1848,  Pamph.  L.  168,  they 
are  required  to  report  roads  laid  out  by  them  to  the  Court  of 
Quarter  Sessions,  and  be  subject  to  its  approval. 

In  1867,  the  Warren  and  Franklin  railroad  was  constructed 
through  Deerfield  township,  and  so  occupied  and  obstructed  a 
public  road  in  that  township,  as  to  make  it  necessary  that  another 
road  should  be  made ;  this  by  the  General  Railroad  Law,  February 
19th  1849,  Pamph.  L.  13,  was  to  be  done  by  the  railroad  com- 
pany. The  company,  instead  of  making  the  road  themselves,  on  the 
23d  of  August  1867,  entered  into  an  agreement  in  writing  with  the 
township  of  Deerfield,  through  W.  W.  Connelly  and  John  Kobinson, 
the  predecessors  of  the  appellants,  by  which,  in  consideration  of 
$2750,  the  township  released  the  company  from  all  liability  "  for 
the  construction,  building  or  repair  of  any  of  the  roads  in  the 
township,  *  *  *  so  far  as  such  construction,  building  and  repairs 
to  said  roads  are  rendered  necessary  by  the  obstructions  or  occu- 
pancy or  injury  caused  by  the  building  of"  the  railroad.  The 
$2750  were  paid  to  the  township.  Nothing  was  done  towards  the 
construction  of  the  road  until  after  the  appellants  came  into  office. 

On  the  8th  of  October  1869,  the  appellants,  as  road  commission- 
ers, entered  into  a  written  contract  with  6.  D.  Leighton  to  build 
a  road  to  supply  the  place  of  one  occupied  and  obstructed  by  the 
railroad.     The  work  on  the  road  was  commenced  in  August  1870. 

When  this  contract  was  made  and  the  work  was  done,  there  had 
been  no  authority  obtained  for  making  the  road.  On  the  7th  of 
September  1871,  McCoy  and  Snow,  as  road  commissioners,  reported 
that  they  had  laid  out  the  road  over  the  eround  on  which  it  had 
been  constructed  by  them ;  on  the  same  day  the  report  was  con- 
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firmed  nisi,  and  the  road  ordered  ta  be  opened  50  feet  wide ;  on 
the  7th  of  December  1871,  the  road  was  confirmed  absolutely. 

The  cause  was  tried  March  12th  1873,  before  Wetmore,  P.  J. 

The  plaintiflFs  in  the  issue  gave  evidence  that  Snow,  one  of  the 
defendants,  had  received  from  the  township  treasurer  $800,  paid 
him  by  orders  dated  October  1st  and  December  7th  1870,  and 
drawn  in  his  favor  by  Leighton  for  making  the  road. 

They  gave  evidence,  also,  for  the  purpose  of  showing  that  the 
contract  was  not  for  the  benefit  of  Leighton,  but  that  Snow  him- 
self was  the  actual  contractor. 

There  was  other  evidence  to  which,  in  view  of  the  opiniob  of 
the  Supreme  Court,  it  is  not  necessary  to  refer. 

The  defendant  submitted  these  points : 

2.  By  the  contract  between  said  railroad  company  and  the  com- 
missioners of  Deerfield  township,  the  rights  of  the  railroad  com- 
pany as  to  entry,  location  and  construction  of  a  road  for  travel 
was  transferred  to  the  acting  road  commissioners  of  Deerfield 
township. 

5.  The  road  on  which  this  money  was  expended  having  been 
built  to  supply  the  road  taken  by  the  railroad  company,  and  having 
been  since  accepted  by  the  township,  regularly  returned  to  the 
court,  confirmed  and  ordered  opened,  such  action  is  an  adoption 
of  the  previous  acts  of  the  road  commissioners,  said  road  is  now  a 
regular  public  road,  and  the  expense  of  making  such  road  was  a 
legitimate  expenditure  of  the  money  of  the  township,  for  which 
the  commissioners  should  receive  credit. 

6.  When  John  McCoy  became  a  road  commissioner  of  Deerfield 
township,  the  Leighton  contract  was  in  existence,  and  if  the 
money  was  paid  on  that  as  the  work  progressed,  and  the  work  was 
reasonably  worth  the  sum  paid,  there  can  be  no  recovery  against 
him. 

7.  If  the  work  done  on  the  road  and  bridge  under  the  Leighton 
contract  reasonably  cost  the  sum  of  $800,  it  was  immaterial 
whether  it  was  done  by  Snow  or  Leighton,  and  there  can  be  no 
recovery  in  this  case. 

The  court  negatived  the  2d,  6th  and  7th  points,  and  answered 
the  5th  as  follows : — 

^^  The  facts  on  which  this  point  is  based  do  not  constitute  a 
defence  in  this  case,  and  the  defendants  are  liable  for  the  amount 
of  money  received  from  the  township  treasurer,  on  the  orders 
dated  October  1st  and  December  7th  1870.'* 

The  verdict  was  for  the  plaintiff  for  $911. 

The  defendants  took  a  writ  of  error  ;  they  assigned  the  answers 
to  their  points  for  error. 

B.  Brovmj  for  plaintiffs  in  error. — Notwithstanding  the  railroad 
company  were  bound  to  construct  a  road  to  supply  the  place  of 
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that  occupied  by  the  railroad,  yet  it  was  the  duty  of  the  road  com- 
missioners to  see  that  it  was  done :  Penna.  Railroad  v.  Dusquesne 
Borough,  10  Wright  223.  The  township  would  be  liable  for  any 
injury  arising  from  obstructions  to  the  road  :  Phoenixville  v. 
Phoenix  Iron  Co.,  9  Id.  135.  The  subsequent  legal  laying  out  of 
the  road  ratified  the  prior  acts  of  the  commissioners:  Angell  & 
Ames  on  Corp.,  sect.  304 ;  2  Dillon's  Mun.  Corp.,  sect.  385,  note 
1;  Allegheny  v.  McClurkan,  2  Harris  81 ;  1  Parsons  on  Contracts 
139 ;  1  Hilliard  on  Contracts  551 :  McLain  v.  Snyder  School 
District,  2  Jones  204 ;  Hart  v.  Borough  of  Girard,  6  P.  F.  Smith 
26 ;  Kelsey  v.  National  Bank,  19  Id.  426 ;  Wright  v.  Burbank, 
14'  Id.  247  ;  Klopp  v.  Witmoyer,  7  Wright  226. 

S.  P.  Johnson^  for  defendant  in  error. — The  commissioners 
could  not  alter  the  location  of  the  road  except  by  a  new  view : 
Furniss  v.  Furniss,  5  Casey  15 ;  Clark  v.  Commonwealth,  9  Id. 
112 ;  Morrow  v.  Commonwealth,  12  Wright  305 ;  even  to  cor- 
rect a  mistake  in  opening  the  road  in  the  wrong  place  :  McMurtrie 
V.  Stewart,  9  Harris  323 ;  Holden  v.  Cole,  1  Barr  303.  A  road 
cannot  be  opened  till  after  the  final  confirmation  :  Middle  Creek 
Road,  9  Barr  69.  A  township  is  not  liable  for  work  done  without 
authority,  however  beneficial  the  work :  Anderson  v.  Hamilton,  1 
Casey  75.  The  township  could  not  ratify  an  unauthorized  and 
illegal  expenditure  of  public  road  funds :  Rapho  v.  Moore,  18  P. 
F.  Smith  404 ;  Grafins  v.  Commonwealth,  3  Penna.  R.  502. 

Judgment  was  entered  in  the  Supreme  Court,  April  1st  1875, 
Pbr  Curiam. — The  agreement  of  the  28d  of  August  1867,  be- 
tween the  township  of  Deerfield  and  The  Warren  &  Franklin 
Railroad  Company,  was  not  a  mere  substitution  of  W.  W.  Connelly 
and  John  Robinson  as  agents  for  the  company  to  exercise  its 
powers  in  making  the  road  in  question  to  supply  the  place  of  that 
occupied  by  the  company.  It  was  much  more;  it  was  an  agree- 
ment by  the  township  wholly  to  release  the  railroad  company  from 
all  responsibility  and  liability  for  the  construction  and  repair  of 
this  and  all  other  roads  made  necessary  by  the  obstructions,  or 
occupancy,  or  injury  caused  by  the  building  of  the  railroad,  and 
to  perform  this  duty  on  part  of  the  township.  Now,  clearly  this 
was  a  contract  beyond  the  scope  of  the  powers  of  the  commis- 
sioners who  made  the  agreement  on  behalf  of  the  township.  They 
could  not  release  the  railroad  company  from  its  public  duty  and 
its  liability  to  the  public  for  neglect  or  non-performance  of  the 
duty.  Nor  could  the  township  exercise  the  special  powers  of  the 
company  in  the  laying  out  of  the  new  road,  the  payment  of 
damages,  and  construction  of  the  road.  The  whole  contract  was 
ultra  vireSy  and  compelled  the  township  to  assume  a  liability  to  the 
public  which  was  specially  imposed  by  law  upon  the  railroad  com- 
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pany.  Had  the  road  been  duly  laid  out,  and  the  contract  been 
merely  for  the  construction  of  the  road,  there  might  have  been 
more  plausibility  in  the  claim  of  the  present  parties  as  against  the 
township,  for  then  a  proper  and  reasonable  performance  of  the 
work,  and  expenditures  of  the  money  upon  it,  would  have  been  an 
equitable  demand  for  compensation.  But  here  the  work  was  done 
upon  a  route  not  laid  out  by  the  railroad  company  under  its 
responsibility  to  the  public,  or  by  any  competent  authority,  and 
was  done  in  substance  and  effect  under  a  contract  with  one  of  the 
commissioners  in  his  own  right.  This  was  in  conflict  with  his  duty 
as  a  commissioner.  Then,  when  the  road  was  afterwards  laid  out, 
it  was  in  truth  laid  out  to  suit  the  expenditure  of  money  already 
made.  The  duties  of  the  commissioners  in  regard  to  the  laying 
out  of  roads  ought  not  to  be  thus  made  subject  to  their  private 
mterests.  It  is  true  the  location  was  approved  by  the  court,  but 
this  might  really  be  done  in  ignorance  of  the  fact  that  the  location 
was  designed  to  cover  an  expenditure  already  made  by  the  com- 
missioners. Upon  the  whole  case  we  can  discover  no  reasonable 
ground  to  admit  the  right  of  the  commissioners  to  compensation. 
To  do  so  would  be  to  encourage  a  violation  of  duty,  and  subject 
the  township  to  contracts  and  doings  of  the  commissioners  incom- 
patible with  its  interests.  The  policy  of  the  law  is  to  secure  a 
disinterested  and  faithful  discharge  of  duty  by  public  officers, 
which  cannot  be  effected  by  laxity  in  the  requirements  of  the  law, 
or  by  the  administration  of  an  imperfect  and  uncertain  equity. 

Judgment  affirmed. 


McCue  versus  Commonwealth. 

1.  On  a  trial  for  murder  it  was  competent  to  give  evidence,  for  the  purpose 
of  showing  motive,  that  the  prisoner  and  the  deceased  hoth  visited  the  same 
woman,  that  just  after  the  homicide  the  prisoner  said  he  had  warned  deceased 
not  to  visit  her,  she  would  prove  a  curse  to  any  man,  and  now  it  had  come 
to  pass. 

2.  Unless  the  Commonwealth,  shows  ''  ingredients ''  of  murder  in  the  first 
degree,  no  presumption  arises  from  the  killing  that  the  offence  is  higher 
than  murder  in  the  second  degree. 

3.  If  the  evidence  shows  that  from  which  it  may  he  reasonablv  con- 
cluded that  the  murder  was  wilful,  deliberate  and  premeditated,  it  is  for  the 
jury  to  pronounce  the  degree,  and  the  power  of  the  Supreme  Court,  under  the 
Act  of  February  15th  1870,  to  determine  whether  ingredients  of  murder  in 
the  first  degree  existed,  cease. 

4.  If  the  killing  was  not  accidental,  malice  and  a  design  to  kill  are  to  be 
presumed  from  the  use  of  a  deadly  weapon,  the  law  adopting  the  rational 
belief  that  a  man  intends  the  usual,  immediate  and  natural  consequences  of 
his  voluntary  act. 

5.  Where  upon  a  conviction  of  murder  in  the  first  degree  the  record  does 
not  show  that  before  sentence  the  prisoner  was  asked  if  ho  had  anything 
to  say  why  sentence  should  not  be  pronounced,  it  is  error;  the  sentence 
will  be  reversed,  and  the  record  remitted,  that  he  may  be  sentenced  afresh. 

6.  Jewell  V.  Commonwealth ,  10  Harris  04,  followed. 
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March  25th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mbr- 
cuR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Oyer  and  Terminer  of  Lycoming  county: 
Of  January  Term  1875,  No.  51. 

On  the  25th  of  November  1874,  a  true  bill  was  found  against 
Barney  McCue,  for  the  murder  of  John  Dieter.  On  the  27th  of 
November  the  defendant  being  arraigned,  pleaded  "Not  Guilty," 
and  the  same  day  the  trial  commenced,  before  Gamble,  P.  J.,  and 
his  associates,  judges  of  the  Court  of  Oyer  and  Terminer  of  Ly- 
coming county. 

Barney  McCue,  the  defendant,  and  John  Dieter,  the  deceased, 
occupied  together  a  room  in  the  basement  of  a  building  on  the 
banks  of  the  Susquehanna,  about  three  miles  from  the  borough  of 
Muncy.  The  furniture  of  the  room  was  a  few  stools,  a  bench, 
and  a  bunk  in  which  McCue  and  Dieter  slept.  The  bunk  was  in 
a  comer  of  the  room  near  a  window,  and  about  eight  feet  from  the 
door;  the  bench  stood  under  the  window  between  the  bunk  and 
the  door ;  the  door  opened  on  a  porch  about  six  or  seven  feet  wide, 
which  extended  the  whole  length  of  the  house. 

The  Commonwealth  called  Challes  McCarty,  who  testified : — 

"  On  the  25th  of  October  last  I  was  at  the  house  occupied  by 
McCue  and  John  Dieter.  I  was  in  the  house  before  the  shooting. 
Barney  asked  me  to  go  in.  John  Dieter  was  lying  in  the  bunk. 
Us  three  were  there  alone.  Barney  and  I  were  sitting  at  the 
window.  I  thought  John  was  asleep.  Barney  drew  a  pistol  out 
of  his  pocket.  I  said,  "  Barney,  do  you  carry  a  pistol  ?"  He 
said  he  did ;  it  stood  him  in  hand  to,  and  he  would  use  it  probably 
before  I  thought.  Dieter  jumped  up  and  said,  "  You  are  always 
talking  of  putting  a  bullet  in  somebody.  If  you  think  you  can 
put  one  in  me,  come  out  and  try  it."  And  John  pulled  his  coat  off 
as  he  went  towards  the  door,  and  I  jumped  and  got  out  first,  and 
Barney  grabbed  the  pistol  from  the  window  and  followed.  1  was 
out  first,  and  John  ran  against  me  and  knocked  me  partly  down. 
I  ran  across  the  street;  Barney  followed  up  very  close.  Barney 
walked  up  within  four  feet  of  John  Dieter  and  fired.  John  said, 
*'  Barney,  you  have  put  one  of  them  into  me,"  and  for  an  instant 
they  were  covered  with  smoke.  Next  I  saw  John  choking  Barney, 
in  the  middle  of  the  street.  I  was  then  near  to  them,  and  turned 
away  and  left  them.  Not  one  word  more  was  said  by  John  to 
Barney  in  the  house  than  I  have  mentioned.  I  had  only  been  in 
the  house  a  few  minutes.  Barney  just  came  back  from  Beardsley's, 
and  within  fifteen  minutes  after,  the  shooting  occurred.  As  John 
jumped  from  the  bunk  Barney  grabbed  his  pistol.  John  ran  out 
between  the  outer  posts  to  the  lower  end  of  the  steps.  John 
stopped  outside  of  the  foot  of  the  steps,  toward  the  river.  Barney 
came  out  between  the  inside  posts,  under  the  steps,  and  came 
towards  John  and  shot  him.     Jphn  ran  that  far  and  then  faced 
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round  toward  Barney,  urith  his  rigbt  side  rather  towards  Barney, 
as  he  came  out  from  under  the  steps.  *  *  *  John  had  to  pass 
Barney  to  get  out.  Barney  was  sitting  with  his  back  towards  him. 
John  dropped  his  coat  before  he  got  to  the  door.  John  did  not 
stop,  but  ran  right  out,  and  did  not  say  a  word.  Barney  came 
out  under  the  steps,  within  four  feet  of  John.  John  was  standing 
about  twelve  feet  from  the  door,  near  the  foot  of  the  steps. 
Barney  walked  right  up  toward  him  to  within  four  feet  and  then 
shot.     John  had  stopped  and  turned  round.     The  smoke  of  the 

S)wder  prevented  me  from  seeing  them  clinch.  I  did  not  see 
arney  raise  the  pistol  the  second  time— the  smoke  prevented.  I 
was  within  eight  feet  of  them — a  side  view.  When  I  saw  them 
clinched,  after  the  smoke  had  raised,  they  were  facing  each  other, 
and  when  they  fell  Barney  was  on  the  broad  of  his  back.  There 
was  not  a  word  said  by  Dieter  about  me  being  there.  No  quarrel ; 
no  hard  words.  I  thought  John  was  asleep.  I  heard  nothing  be- 
tween them  until  John  said'*  (as  before  stated). 

Two  other  witnesses,  who  were  sitting  about  twenty  yards  from 
the  house,  testified  to  about  the  same  facts. 

There  was  evidence  also  that  the  pistol  was  afterwards  picked 
up  in  the  road  ;  it  was  a  four-barrelled  revolver  ;  it  was  cocked ; 
had  two  charges  in  it ;  one  barrel  was  discharged,  and  the  fourth 
was  apparently  empty. 

There  was  evidence  tending  to  show  that  McGue  was  intoxicated. 

In  the  course  of  the  trial  the  Commonwealth  proposed  to  ask 
Amelia  Wertman,  a  witness,  If  McCue,  in  August  preceding  the 
trial,  wanted  to  pay  attention  to  her,  and  at  the  same  time  wanted 
her  to  run  away  with  him,  and  if  at  the  time  of  Dieter's  death 
she  was  not  engaged  to  him;  to  be  followed  by  evidence  that 
McCue  had  said  in  the  hearing  of  another  witness,  soon  after  the 
shooting,  that  he  had  often  told  the  deceased  that  he  had  better 
leave  Amelia  Wertman  alone,  she  would  be  a  curse  to  anv  man, 
and  now  his  words  had  come  true— for  the  purpose  of  showing 
motive  and  malice. 

The  prisoner  objected  to  the  offer ;  it  was  allowed,  by  the  court, 
and  a  bill  of  exceptions  sealed. 

The  witness,  Amelia  Wertman,  answered  the  question  in  the 
affirmative. 

Catharine  Reifsnyder  testified  that,  about  half  an  hour  after 
the  shooting  she  heard  McCue  say  he  had  always  told  John  to 
keep  away  from  Amelia  Wertman,  that  one  part  of  his  body  would 
run  away  with  his  brains,  and  now  it  had  come  to  pass. 

The  defendant's  5th  point  was : — 

"  If  the  jury  believe  from  the  evidence  that  the  killing  occurred 
while  the  prisoner  was  in  the  heat  of  passion,  produced  •  by  the 
threatening  actions  and  language  of  deceased  towards  the  prisoner, 
then,  if  guilty  at  all,  he  could  only  be  convicted  of  manslaughter." 

The  court  answered : — 
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"  The  fifth  point  affirmed,  if  the  jury  find  in  the  evidence  any 
such  facts  as  it  recites  or  assumes." 

On  the  1st  of  December  the  jury  found  the  defendant  "  Guilty 
of  murder  in  first  degree." 

The  record  then  has  this  entry: — 

"  And  now,  December  6th  1874,  prisoner,  Barney  McCue, 
brought  into  open  court,  and  the  sentence  of  the  court  is :  That 
you,  Barney  McCue,  prisoner  at  the  bar,  be  taken  from  hence  to 
the  jail  of  the  county  of  Lycoming,  from  whence  you  came,  and 
from  thence  to  the  place  of  execution  within  the  walls  of  said  jail, 
and  that  you  be  there  hanged."  *  *  * 

The  defendant  removed  the  record  to  the  Supreme  Court  by 
writ  of  error.  He  assigned  a  number  of  errors,  amongst  others, 
the  admission  of  the  evidence  objected  to ;  the  answer  to  his  fifth 
point ;  that  the  Commonwealth  did  not  show  any  motive  for  the 
crime  ;  there  was  no  evidence  which  would  furnish  "  ingredients" 
of  murder  in  the  first  degree ;  and  that  the  record  did  not  show 
that  the  prisoner  was  asked,  before  sentence,  if  he  had  anything 
to  say  why  sentence  of  death  should  not  be  pronounced  against 
him. 

J.  J.  Metzgar  and  H.  0.  Parsons,  for  plaintiff  in  error. — The 
presumption  from  killing  with  a  deadly  weapon  arises  no  higher 
than  that  it  is  murder  of  the  second  degree :  Commonwealth  v. 
Drum,  8  P.  F.  Smith  9 ;  Johnson  v.  Commonwealth,  12  Harris 
389.  The  prisoner  should  have  been  asked  if  he  had  anything  to 
say  why  sentence  of  death  should  not  be  pronounced :  1  Chit.  Crim. 
Law  700 ;  1  Archbold's  Crim.  Prac.  676,  note  ;  Dunn  v.  Common- 
wealth, 6  Barr  384 ;  Hamilton  v.  Commonwealth,  4  Harris  129 ; 
Dougherty  v.  Commonwealth,  19  P.  F.  Smith  292. 

TT.  W.  ffart,  District  Attorney,  for  Commonwealth,  defendant 
in  error,  cited,  as  to  the  evidence  containing  the  "  ingredients"  of 
murder  in  the  first  degree.  Grant  v.  Commonwealth,  21  P.  F. 
Smith  495.  As  to  want  of  evidence  of  motive :  Commonwealth 
V,  Ferrigan,  8  Wright  386 ;  Commonwealth  v.  Green,  1  Ashmead 
299 ;  Kilpatrick  v.  Commonwealth,  7  Casey  198 ;  Cathcart  v. 
Commonwealth,  1  Wright  112.  If  the  prisoner  be  not  asked  if 
he  had  anything  to  say  why  sentence  should  not  be  pronounced,  the 
verdict  will  not  be  set  aside,  but  the  record  will  be  returned  that 
the  prisoner  may  be  sentenced  anew :  Jewell  v.  Commonwealth,  10 
Harris  94. 

Chief  Justice  Agnbw  delivered  the  opinion  of  the  court,  May 
10th  1876. 

We  think  the  assignments  of  error  in  this  case  fail  to  show  any 
ground  for  reversal,  except  of  the  sentence  of  the  Court  of  Oyer 
and    Terminer.     It  was  certainly  competent   to  show,  that  the 
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prisoner  and  the  deceased  had  visited  the  same  woman,  and  to 
follow  this  b;  evidence,  that  immediately  after  the  homicide,  the 
prisoner  referred  to  the  fact  that  he  warned  the  deceased  to  let 
her  alone,  that  she  would  be  a  curse  to  any  one,  and  now  his  words 
had  come  to  pass.  Jealousy  is  among  the  strongest  of  the  human 
passions,  and  it  certainly  was  for  the  jury  to  determine,  in  the 
absence  of  any  other  assignable  motive,  whether  it  was  the  cause 
of  the  prisoner's  act.  The  deceased  and  the  prisoner  had  been 
apparently  upon  eood  terms,  and  lived  together  as  -single  men. 
The  witness,  Amelia  Wertman,  testified,  that  she  was  engaged  to 
the  deceased,  and  that  the  prisoner  had  visited  her,  and  proposed 
to  her  to  run  away.  If  nothing  had  been  secretly  rankling  in  his 
heart,  the  shooting  under  the  circumstances  stated  was  singular 
and  scarcely  to  be  accounted  for.  The  evidence  of  intoxication 
at  the  time  of  the  shooting  is  very  slight,  and  the  degree  of  intox- 
ication must  have  been  very  little.  Afterwards  he  appears  to 
have  been  a  good  deal  more  so,  though  not  excessively  drunk. 

There  was  no  evidence  that  the  deceased  had  used  threatening 
language,  or  acts  toward  the  prisoner.  Hence,  the  answer  of  the 
court  to  the  fifth  point  was  correct.  The  facts  were  referred  to 
the  jury.  The  only  material  question  is,  whether  the  evidence  in 
the  case  contained  the  elements,  or  "  ingredients'*  of  murder  in 
the  first  degree.  It  is  certainly  true,  that  the  Commonwealth 
must  establish  the  existence  of  these  elements,  otherwise  no 
presumption  arises  from  the  killing,  of  an  offence  higher  than 
murder  in  the  second  degree.  But  if  the  evidence  may  reason- 
ably admit  of  the  conclusion,  that  the  murder  was  wilful,  deliber- 
ate and  premeditated,  it  is  for  the  jury  to  pronounce  upon  the 
degree  of  the  crime,  and  a  court  of  error  will  not  reverse.  In 
giving  an  interpretation  to  the  Act  of  15th  of  February  1870,  we 
have  said,  if  there  have  appeared  in  the  testimony  the  ingredients 
to  constitute  murder  in  the  first  degree,  our  power  ceases.  We 
do  not  sit  to  hear  the  case  as  upon  a  motion  for  a  new  trial,  to 
determine  where  the  weight  of  evidence  lies,  but  "  to  determine 
whether  the  ingredients  necessary  to  constitute  murder  in  the  first 
degree  shall  have  been  proved  to  exist."  These  being  proved, 
the  jury  must  determine  the  guilt  or  innocence  of  the  prisoner: 
Grant  v.  Commonwealth,  21  P.  P.  Smith  495. 

This  leads  us  to  inquire  into  the  circumstances  of  the  killing. 
But  one  witness,  Charles  McCarty,  was  present.  His  account  of 
the  affair  is  concise  and  clear.  On  Sunday,  October  25th  1874, 
McCarty  was  with  the  prisoner,  who  invited  him  to  come  into 
the  house  where  he  and  the  deceased  lived.  On  going  in.  Dieter, 
the  deceased,  was  lying  in  a  bunk,  apparently  asleep.  McCue, 
the  prisoner,  and  McCarty  took  a  seat  by  the  window  and  took  a 
drink  of  wine.  McCue  gave  McCarty  something  to  apply  to  his 
sore  eyes,  and  while  he  was  applying  it  McCue  was  hunting  for 
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some  money  in  his  pockets,  took  oiF  his  vest,  and  laid  a  pistol  on 
the  window  sill.  McCarty  said,  "  Barney  do  you  carry  a  pistol  ?" 
He  said  he  did ;  it  stood  him  in  hand  to,  and  he  wonla  use  it  pro- 
bably before  I  thought.  Dieter  jumped  up  and  said  :  ^^  You  are 
always  talking  of  putting  a  bullet  into  somebody.  If  you  think  you 
can  put  one  into  me,  come  out  and  try  it."  He  then  made  for  the 
door,  putting  off  his  coat  as  he  went.  McCarty  jumped  out  before 
him,  and  Dieter  ran  against  him  outside  of  the  door,  throwing  him 
upon  his  hands  and  knees.  While  they  were  going  out  McCue 
grabbed  the  pistol  from  the  window,  and  followed.  The  witness  ran 
across  the  street,  and  McCue  followed  Dieter  closely,  and  when 
within  four  feet  of  him  fired,  the  ball  entering  Dieter's  right  side  in 
front  between  the  seventh  and  eighth  ribs.  Dieter  said  "  Barney, 
you  have  put  one  of  them  into  me ;"  and  approached  McCue.  Mc- 
Cue raised  the  pistol,  and  Dieter  knocked  it  out  of  his  hand,  closed 
with  McCue,  threw  him  down,  and  choked  him  until  McCue  gave 
up.  The  pistol  was  picked  up  and  found  cocked.  One  load  was 
discharged,  two  loads  remained  in  it,  and  the  fourth  chamber  seemed 
not  to  have  been  charged.  These  are  the  important  facts  bearing 
upon  the  shooting.  The  act  was  clearly  unprovoked  and  needless. 
The  deceased  was  unarmed,  and  had  made  no  threats  or  demon- 
strations against  McCue.  If  what  he  said  when  he  jumped  up  and 
ran  out,  may  be  construed  as  idle  bravado,  it  was  neither  justifica- 
tion nor  excuse  for  the  shooting.  The  pistol  was  loaded  with  three 
charges ;  it  was  within  four  feet,  or  six,  as  another  witness  states,  of 
Dieter's  front  side,  and  was  discharged  right  at  him,  the  ball  pene- 
trating the  liver,  a  vital  organ  ;  and  the  prisoner  raised  it  again  to 
discharge  it.  What  then  must  we  say  of  an  act  so  plainly  directed 
at  the  life  of  another,  so  unprovoked  and  so  barbarous,  done  with 
a  deadly  weapon,  under  no  circumstances  of  rage  or  passion,  pro- 
duced by  any  reasonable  cause  of  provocation  ?  Clearly,  there 
was  sufficient  time  to  think,  deliberate  and  premeditate  the  act ; 
as  clearly  the  act  was  wilful  and  intentional,  and  the  instrument 
used  a  deadly  one,  aimed  at  a  vital  part,  where  death  was  the 
probable  and  the  natural  consequence  of  the  act.  What  other 
intention,  than  an  intention  to  kill,  could  be  rationally  inferred  from 
the  whole  conduct  of  the  prisoner  ?  The  motive  may  be  obscure, 
indeed  may  not  be  fathomed ;  but  the  act  was  there,  plainly  and 
fully  obvious  to  the  senses,  and  the  effect  of  it  clearly  open  to  the 
prisoner's  own  mind.  The  ingredients  of  the  crime  of  murder  in 
the  first  degree  were  all  there,  however  inscrutable  may  be  the 
causes  which  moved  the  prisoner  to  commit  the  deed.  When  all 
the  elements  of  the  crime  are  present,  and  when  there  can  be  but 
one  rational  inference  from  the  act  itself,  retribution  cannot  be 
avoided,  because  the  motive  lies  hidden  and  unrevealed  in  the  heart 
of  him  only,  who  could  disclose  it. 

It  is  true  the  time  was  short  and  the  bullet  swift^  and  God  alone 
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knows  the  motive ;  bat  the  time  was  not  too  short  or  the  messenger, 
of  death  too  speedy,  to  take  from  the  prisoner  a  consciousness  of 
the  true  nature  of  his  act.  Of  this,  therefore,  the  jury  must  judge. 
They  had  ground  for  their  verdict  and  their  conclusion,  that  die 
prisoner  intended  to  kill,  and  wilfully,  and  with  deliberation  and 
premeditation  shot  Dieter,  was  not  irrational  or  plainly  unfounded. 
The  circumstances  indicated  ^^  a  wicked  and  depraved  disposition, 
a  heart  fatally  bent  on  mischief."  The  act  was  not  more  sudden 
than  that  of  0*Harra,  who  killed  Aitkins,  and  had  less  provoca- 
tion than  his :  Commonwealth  v.  O'Harra,  Appendix  to  7  Smith's 
Laws  694.  Without  adopting  all  the  language  of  Chief  Justice 
McKean  in  that  case,  I  may  use  that  of  Judge  Strong  in  Cathcart 
V.  The  Commonwealth,  1  Wright  112 :  "  If  the  killing  was  not 
accidental,  then  malice  and  a  design  to  kill  were  to  be  presumed 
from  the  use  of  a  deadly  weapon ;  for  the  law  adopts  the  common 
rational  belief  that  a  man  intends  the  usual  immediate  and  natural 
consequences  of  his  voluntary  act.  Human  reason  will  not  tolerate 
the  denial  that  a  man  who  intentionally,  not  accidentally,  fires  a 
musket  ball  through  the  body  of  his  wife,  and  thus  inflicts  a  mortal 
wound,  has  a  heart  fatally  bent  on  mischief,  and  intends  to 
kill."  We  are  of  opinion,  therefore,  that  the  elements  of  the 
crime  found  by  the  jury  existed  in  the  evidence,  and  so  far  there 
was  no  error. 

But  there  is  one  error  for  which  the  sentence  of  the  court  must 
be  reversed.  It  does  not  appear  from  the  record,  that  the  prisoner 
was  asked  before  sentence,  why  sentence  of  death  should  not  be 
pronounced  upon  him.  This  is  a  fatal  error,  and  affects  the  merits 
of  the  case.  It  is  necessary  to  ask  the  prisoner  this,  that  he  may 
have  an  opportunity,  before  the  penalty  of  death  be  visited  upon 
him,  to  plead  in  bar  of  the  sentence  any  matter  suflScient  to  prevent 
its  execution.  He  may  have  found  out  some  good  reason  why  the 
trial  was  not  legal,  or  he  may  plead  a  pardon,  or  supervening  in- 
sanity. The  question  and  the  answer  that  he  hath  nothing  to  say 
other  than  that  which  he  hath  before  said,  or  this  in  substance, 
must  appear  in  the  record  before  the  sentence  can  be  pronounced : 
Prine  ».  The  Commonwealth,  6  Harris  104;  Dougherty  v.  Com- 
monwealth, 19  P.  F.  Smith  291.  In  this  case  the  question  may 
have  been  asked  in  fact,  but  as  it  does  not  appear  in  the  record, 
and  is  a  matter  of  substance,  we  must  treat  it  as  not  having  been 
done.  In  all  high  felonies,  and  especially  in  cases  of  murder,  the 
presiding  judge  should  see  that  the  record  is  made  up  properly, 
before  the  term  is  over. 

The  sentence  will  be  reversed,  in  order  that  the  case  may  be 
sent  back,  and  an  opportunity  afforded  to  the  prisoner  to  plead  in 
bar  of  it,  but  this  error  will  not  reverse  the  trial  and  conviction. 
Jewell  V.  Commonwealth,  10  Harris  94, 102. 
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The  sentence  of  the  Court  of  Oyer  and  Terminer  in  this 
case  is  reversed,  and  it  is  ordered  that  the  record  be 
remitted  to  said  court,  with  an  order  of  procedendo^  to 
proceed  and  sentence  the  prisoner  afresh,  in  due  order 
and  process  of  law. 


Waite  verms  Palmer. 

1.  An  action  was  *' Waite  against  Palmer,"  and  the  declaration  was  on  a 
note  from  Palmer  to  Waite,  January  27th  1873 ;  the  form  of  action  and  plead- 
ings were  amended  so  as  to  be  '*  Morris,  to  the  use  of  Waite,"  &c. ;  on  the 
trial  the  plaintiff  was  allowed  to  recover  on  a  note,  Palmer  to  Morris,  dated 
January  27th  1871 :  Held  to  be  error,  but  as  it  was  amendable  below,  the 
defendant  in  error  was  allowed  to  amend  in  the  Supreme  Court  upon  pay- 
ment of  the  costs  in  error  including  the  paper-book. 

2.  The  rule  is  to  allow  an  amendment  in  the  Supreme  Court  or  treat  the 
record  as  amended,  where  it  is  in  furtherance  of  justice  and  the  case  has 
been  tried  on  its  merits,  if  no  real  injury  will  be  done  to  the  party  com- 
plaining of  it. 

March  25th  1875.  Before  Agnkw,  C.  J.,  Sharswood,  Mer- 
OKR,  OoRDON,  Paxson  and  Woodward,  J  J. 

Error  to  the  Court  of  Common  Pleas  of  Warren  county:  Of 
January  Term  1875,  No.  350. 

This  action  was  originally  brought  before  a  justice  of  the  peace 
by  H.  B.  Waite  against  IJ.  H.  Palmer,  antf  removed  into  the 
Court  of  Common  rleas  by  appeal  entered  September  2d  1872. 
The  justice's  transcript  did  not  appear  on  the  paper-book.  On 
the  28th  of  April  1873,  the  declaration  was  filed.  The  de- 
claration was  ^'  H.  H.  Palmer,  &c.,  was  summoned  to  answer  H. 
B.  Waite  of  a  plea  that  he  render  unto  him  $60.  *  *  *  And 
thereupon  the  said  H.  B.  Waite  saith  that  whereas  the  aforesaid 
H.  H.  Palmer,  on  the  27th  day  of  January  1873,  *  *  *  by  his  cer- 
tain bill  obligatory,  *  *  *  acknowledged  himself  to  be  indebted  and 
promised  to  pay  in  three  days  *  *  *  to  said  plaintiff  the  sum  of 
$60."    *    *    * 

On  the  same  day  the  defendant  pleaded,  "  Nil  debit,"  &c. 
Same  day,  on  motion  of  the  plaintiff,  the  court  allowed  him 
^^  to  amend  the  title  to  this  case  and  all  pleadings  therein  so  that 
the  same  shall  stand  and  read,  Mary  Morris,  for  use  of  H.  B. 
Waite,  V.  H.  H.  Palmer."  On  the  3d  of  March  1874,  the  defend- 
ant, by  leave  of  the  court,  added  the  plea  of  "Non  est  factum." 
On  the  trial  of  the  case,  March  3d  1874,  before  Wetmore,  P.  J., 
the  plaintiff  offered  in  evidence  the  following  note : — 

'«  $60.  Garland,  January  27th  1871.   ' 

Three  days  after  date  I  promise  to  pay  to  Mary  Morris  or  bearer 

the  sum  of  sixty  (60)  dollars,  with  use,  for  value  received.    Waiv- 
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ing  all  right  to  the  exemption  of  property  from  sale  under  Act 
of  April  9th  1849.  Without  stay  of  execution.  Witness  my  hand 
and  seal. 

HosEA  Palmer,    [l.  s.]" 

The  defendant  objected  to  the  offer,  because  the  note  offered  was 
not  the  one  described  in  the  declaration. 

The  court  admitted  the  offer  and  sealed  a  bill  of  exceptions. 

The  verdict  was  for  the  plaintiff  for  $71.16. 

The  defendant  took  a  writ  of  error  and  assigned  for  error  the 
admission  of  the  evidence  objected  to. 

B.  Brown,  for  plaintiff  in  error. 

W.  D,  Brotmiy  for  defendant  in  error ;  he  moved  to  amend  the 
record  in  the  Supreme  Court  to  correspond  with  the  facts. 

Judgment  was  entered  in  the  Supreme  Court,  April  1st  1875, 
Per  Curiam. — As  the  declaration  stood  at  the  time  of  the  trial, 
there  was  a  technical  variance  between  it  and  the  note  offered  in 
evidence,  the  date  in  the  former  being  laid  as  in  1873,  and  in  the 
latter  being  1871.  Hence  the  exception  was  good.  But  the  de- 
claration was  amendable,  and  the  means  of  amendment  appeared 
in  the  record  as  set  forth  in  the  transcript  from  the  justice.  The 
true  date  is  set  forth  in  his  transcript,  showing  that  the  note  was 
the  same  exhibited  to  the  justice  and  the  cause  of  action  therefore 
the  same.  The  plaintiff  below,  defendant  in  error,  moves  to  amen<l 
the  narr.  so  as  to  correspond  with  the  transcript  and  note.  We 
think  he  is  entitled  to  his  motion,  as  the  amendment  was  one  to 
which  he  was  entitled  below ;  but  having  omitted  to  ask  it  there, 
and  having  suffered  the  defendant  to  take  his  writ  of  error,  and 
bring  it  before  us  for  argument,  he  can  have  the  benefit  of  his 
motion  only  on  condition  of  paying  the  costs  in  error,  including 
the  expense  of  the  paper-book.  There  is  ample  authority  for  this 
course  :  Wampler  v.  Shissler,  1  W.  &  S.  370 ;  Morris  v.  McNamee, 
5  Harris  173 ;  Miller  v.  Weeks,  10  Id.  89.  The  rule  is  to 
allow  the  amendment  to  be  made  in  this  court,  or  treat  the  record 
as  amended,  where  it  is  in  furtherance  of  justice,  and  the  case  has 
been  heard  and  decided  on  its  merits,  and  no  real  injury  will  be 
done  to  the  party  complaining  of  it. 

Judgment  affirmed,  and  the  costs  in  error,  including  ex- 
pense of  paper-book,  ordered  to  be  paid  by  the  defend- 
ant in  error,  and  the  remittitur  to  be  withheld  until 
this  condition  is  complied  with. 

28  P.  F.  Smith— 18 
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Kilborn  versics  Field  et  ux. 

1.  A  decree  pro  confesso  cannot  be  made  upon  a  libel  in  divorce.  If  either 
party  does  not  attend,  the  court  must  decide  on  testimony  taken  ex  parte. 

2.  A  contract  between  husband  and  wife  pending  proceedings  in  divorce 
to  pay  her  a  sum  of  money,  the  consideration  of  which  was,  in  whole  or  in 
part,  that  she  would  not  oppose  the  divorce,  is  void. 

March  26th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mbr- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Clinton  county :  No. 
161,  to  July  Term  1874. 

This  was  an  action  of  debt,  brought  April  2d  1874,  by  Furman 
Field  and  Margaret  his  wife,  late  Kilborn,  in  her  right,  against 
James  R.  Kilborn. 

The  cause  of  action  was  the  following  note : — 

"  $400.  On  the  1st  day  of  January,  A.  D.  1872,  I  promise  to 
pay  to  Margaret  A  Kilborn  four  hundred  dollars,  without  defalca- 
tion, for  value  received,  with  interest  from  date.  Witness  my 
hand  and  seal  at  Williamsport,  this  4th  day  of  August  1870. 

James  R.  Kilborn.  [l.  s.]" 

Mrs.  Field  had  been  the  wife  of  the  defendant,  and  upon  his 
libel  they  had  been  divorced  from  the  bonds  of  matrimony.  The 
defence  set  up  to  the  note  was,  that  whilst  the  proceedings  were 
pending  an  agreement  was  entered  into  between  her  and  the  de- 
fendant, that  if  she  would  not  resist  the  application  for  the 
divorce,  he  would  give  her  $1200,  in  three  notes  of  $400  each,  to 
be  held  by  a  third  person,  and  delivered  to  her  when  the  divorce 
should  be  decreed.  She  made  no  opposition  to  the  libel,  and  the 
divorce  was  decreed ;  the  notes  were  then  delivered  to  her ;  the 
note  in  suit  is  one  of  them. 

On  the  trial,  before  Orvis,  J.,  there  was  evidence  of  the  fore- 
going allegations,  and  also  that  other  matters  were  the  considera- 
tion of  the  note. 

The  court  directed  the  jury  to  find  a  verdict  for  the  plaintiflfe, 
reserving  the  question  whether  the  plaintifis  had  the  right  to  re- 
cover under  the  evidence. 

The  jury  found  a  verdict  for  the  plaintifis  for  $459.14,  and  the 
court  entered  judgment  for  the  plaintifis  on  the  verdict  on  the  re-* 
served  point.  , 

The  defendant  sued  out  a  writ  of  error,  and  assigned  for  error, 
that  the  court  directed  the  jury  to  find  for  the  plaintiff's  and  en- 
tered judgment  on  the  verdict. 

(7.  J.  McOormieky  for  plaintiff  in  error. — Courts  will  not  enforce 
a  contract  for  the  performance  of  an  act  immoral,  contrary  to 
public  policy,  &c. :  Addison  on  Contracts  9,  91,  102,  104,  706. 
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Agreements  for  divorce  are  for  an  immoral  act,  and  are  contrary 
to  public  policy :  Pettit  v.  Fretz,  9  Casey  123.  It  is  also  con- 
trary to  the  Act  of  Assembly,  and  cannot  therefore  be  enforced : 
Fowler  v.  Scully,  22  P.  F.  Smith  466;  Bank  of  United  States  v. 
Owen,  2  Peters  538 ;  Seidenbender  v,  Charles,  4  S.  &  R.  151 ; 
Coppell  V.  Hall,  7  Wallace  558  ;  Swan  v.  Scott,  11  S.  &  R.  164  ; 
Brua's  Appeal,  5  P.  F.  Smith  294. 

S.  D.  BaU,  for  defendants  in  error. — The  libel  in  divorce  es- 
topped the  defendant  from  denying  that  the  divorce  must  be 
decreed :  Addison  on  Contracts  840 ;  2  Story's  Eq.  Jur.,  sect. 
1533, 1546 ;  Commonwealth  v.  Moltz,  10  Barr  527,  and  therefore 
the  parties  might  agree  that  there  should  be  no  opposition.  This 
was  in  the  nature  of  a  settlement  on  separation ;  such  settlements 
and  those  in  bastardy  cases  are  constantly  recognised :  Wyant  v, 
Lesher,  11  Harris  338. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court, 
May  10th  1875. 

Marriage  is  a  civil  contract,  but  it  is  more,  it  is  an  institution 
of  the  state.  Parties  cannot  rescind  or  dissolve  it,  as  they  may 
all  other  contracts,  at  their  own  mere  will.  The  state  has  pro- 
vided for  what  causes  alone  it  can  be  dissolved,  and  the  question 
is,  in  all  cases,  submitted  upon  evidence  adduced,  to  an  appro- 
priate tribunal.  There  can  be  no  decree  pro  corifesso  upon  a  libel 
for  divorce.  If  either  party  will  not  attend,  the  court  shall  in- 
quire and  decide  ex  parte  by  the  examination  of  witnesses  or  inter- 
rogations, exhibits,  or  other  legal  proofs,  had  either  before  or  at 
the  hearing  :  Act  of  March  13th  1815,  sect.  2  ;  6  Sm.  Laws  287. 
The  libel  must  be  supported  by  an  affidavit  of  the  libellant,  that 
"  the  complaint  is  not  made  out  of  levity  or  collusion  between  the 
husband  and  wife,  and  for  the  mere  purpose  of  being  freed  and 
separated  from  each  other,  but  in  sincerity  and  truth  for  the  causes 
mentioned  in  the  petition  or  libel :"  Ibid.  Without  such  an  affi- 
davit the  libel  is  fatally  defective,  and  the  decree  for  divorce  under 
it  will  be  reversed :  Hoffman  r.  Hoffman,  6  Casey  419.  Causes 
for  divorce  '*  being  recognised  by  law,'*  we  are  to  take  it  that  the 
true  philosophy  of  life,  the  ends  of  justice,  and  the  interests  of 
society,  are  best  promoted  by  allowing  the  dissolution  for  such 
recognised  causes.  Courts,  however,  ought  to  be  careful  to  see 
that  all  the  requirements  of  the  law,  in  such  proceedings,  be 
complied  with,  both  as  to  form  and  substance,  so  that  divorces  may 
never  be  obtained  through  *'  levity  or  collusion  :'*  per  Thompson, 
J.,  Ibid.  Such  then  being  the  clear  policy  of  the  law,  every  con- 
tract founded  upon  a  consideration  in  contravention  of  it  must, 
according  to  well  settled  principles,  be  illegal  and  void.  The  libel- 
lant can  no  more  buy  the  release  or  default  of  the  respondent,  than 
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a  defendant  in  a  criminal  prosecution  can  buy  off  the  prosecutor 
and  compound  a  felony.  If  the  consideration  of  the  note  sued 
upon  was  in  part  or  in  whole  that  the  respondent  should  uot  ap- 
pear and  oppose  the  divorce,  the  note  was  void.  Whether  such 
was  the  consideration  was  a  question  of  fact  which  ought  to  have 
been  submitted  to  the  jury. 

Judgment  reversed,  and  a  venire  fadoB  de  novo  awarded. 


Harkinson's  Appeal. 

1.  A  mother  sold  her  place  of  business  and  contracted  that  *^  she  will  not 
engage  in  the  same  business,  directly  or  indirectly,"  in  the  Twepty-second 
Ward  within  ten  years,  but  would  by  her  counsel  promote  the  business  of 
the  purchaser ;  she  bought  a  lot  and  pat  up  buildings  suitable  for  the  busi- 
ness for  her  son ;  she  advanced  money  to  nim  for  carrying  on  as  she  had 
done  to  other  children  in  their  business.  The  master  found  that  the  business 
was  really  that  of  the  son  and  not  that  of  the  defendant,  was  carried  on  by 
him  on  his  own  credit  and  means,  and  not  by  her.  There  was  no  eyid^nce 
of  injury  to  the  purchaser.  Under  a  bill  to  restrain  her,  from  aiding  in 
the  business,  permitting  the  premises  to  be  used  for  the  business,  or  selling 
the  property  to  be  used  for  the  business  :  Held,  under  the  circumstances  an 
injunction  should  not  be  decreed. 

2.  Agreements  in  restraint  of  trade  generall;^,are  void  ;  to  be  valid  they 
must  be  limited  in  time  or  partial  in  their  operation  and  supported  by  a  suffi- 
cient consideration. 

3.  That  a  court  of  equity  may  enjoin  against  the  free  exercise  of  a  trade, 
the  violation  of  the  agreement  should  not  be  doubtful. 

4.  Certainty  is  an  essential  element  in  the  contract  whoso  enforcement  is 
sought  by  an  injunction,  and  some  appreciable  damage  should  be  shown. 

6.  When  damages  will  compensate  the  benefit  derived  or  the  loss  suffered, 
equity  will  not  interfere  by  injunction. 

March  29th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson,  and  Woodward,  JJ. 

Appeal  from  the  Court  of  Common  Pleas  of  Philadelphia :  In 
Equity :  Of  July  Term  1878,  No.  90. 

The  bill  in  this  case  was  filed  October  22d  1870,  by  Abra- 
ham Engard  against  Elizabeth  Harkinson.  It  alleged  that  the 
defendant,  on  the  11th  of  August,  owned  "  Harkinson's  bakery 
and  confectionery  establishment,"  in  the  Twenty-second  Ward, 
Philadelphia,  where  she  had,  for  a  number  of  years,  J)een  carrying 
on  that  business ;  that,  at  the  date  above  mentioned  she  contracted 
with  the  plaintiff  for  the  sale  of  the  "establishment"  to  him  for 
$30,000.  One  covenant  in  the  contract  was,  that  she  would  not 
engage  in  the  same  business,  directly  or  indirectly,  within  the  lim- 
its of  the  Twenty-second  Ward,  within  ten  years,  but  by  her  advice 
and  counsel  would  encourage  and  promote  the  plaintiff's  business 
interest ;  that  plaintiff  had  received  a  conveyance  of  the  premises, 
and,  up  to  the  filing  of  the  bill,  had  beeu  carrying  on  the  business 
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of  baking  and  confectionery ;  that  the  defendant,  about  April 
1870,  bought  in  fee,  in  her  own  name,  a  lot  of  ground  in  the 
Twenty-second  Ward,  with  the  avowed  intention  of  erecting  a 
bakery  and  confectionery;  had  since  erected  a  building  for  that 
purpose  on  it,  and  had  fitted  it  up,  under  her  own  direction  and 
expense,  with  fixtures,  Ac,  used  only  in  that  business,  and  for  the 
purpose  of  having  it  carried  on  there ;  that  David  flarkinson  nom- 
inally had  charge  of  the  premises,  but  the  defendant  was  really 
the  manager,  and  the  business  was  carried  on  with  the  knowledge, 
sanction,  encouragement  and  assistance  of  the  defendant;  she  was 
constantly  on  the  premises  overlooking  the  business,  making  pur- 
chases, employing  persons  to  conduct  it,  &c.,  and,  directly  and 
indirectly  engaging  in  the  business  to  such  an  extent  as  to  induce 
the  customers  of  the  plaintiff"  to  believe  that  she  was  actually  pros- 
ecuting it,  and  to  make  purchases  therefrom  in  that  belief,  with  the 
intention  and  effect  of  injuring  the  plaintiffl  The  prayer  was, 
that  the  defendant  might  be  restrained  for  ten  years,  from  August 
11th  1868,  from  engaging  in  the  bakery  and  confectionery 
business  in  the  Twenty-second  Ward;  from  making  purchases, 
superintending  and  advising  others  engaged  in  the  same  business 
in  the  same  limits,  and  from  permitting  the  premises  to  be  used  in 
the  same  business,  and  from  selling  the  premises  to  be  used  by 
others  for  the  same  purposes. 

The  defendant,  admitting  several  of  the  allegations  in  the  bill, 
averred  that  she  did  not  know,  when  the  agreement  was  executed, 
that  there  was  a  stipulation  in  it  that  she  should  not  engage  in 
the  same  business  in  the  Twenty-second  Ward;  she  admitted  ner 
purchase  of  the  lot  mentioned  in  the  bill,  and  erection  on  it  of  a 
building  adapted  to  the  bakery  business,  &c.,  and  that  it  was 
fitted  up  for  the  purpose  with  the  intention  of  having  that  business 
carried  on  there,  but  denied  that  the  fitting  up  was  under  her 
directions ;  her  intention  in  buying  the  lot  was  that  her  son,  David 
Harkinson,  might  go  into  business  there,  that  he  made  and  fur- 
nished the  plans,  the  fitting  up  was  under  his  orders,  and  the 
money  which  she  had  expended  in  the  lot,  in  building  the  house,  &c., 
was  in  the  nature  of  an  advancement  to  him ;  that  he  was  the  real 
owner,  and  the  business  was  carried  on  solely  for  his  benefit.  She 
denied  that  she  had  any  control  of  the  business,  or  that  the 
business  of  baker  and  confectioner,  which  was  carried  on  in  the 
premises  had  her  encouragement  or  assistance,  further  than  the 
advancement,  &c.,  she  had  made  to  him,  to  enable  him  to  go  into 
business ;  she  denied,  also,  the  other  allegations  of  the  bill. 

Replication  was  filed,  and  an  examiner  appointed ;  the  pleadings 
and  the  testimony  were  referred  to  George  Junkin,  Esq.,  as  master- 
He  found  the  facts  as  follows : — 

John  Harkinson,  the  husband  of  defendant,  resided  in  German, 
town,  in  the  Twenty-second  Ward  of  Philadelphia,  and  for  many 
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years  carried  on  most  successfully  the  busjness  of  a  baker  and  con- 
fectioner. He  amassed  a  considerable  fortune,  and  he  and  his 
business  were  well  known  throughout  the  ward.  He  had  four 
sons  and  two  daughters.  Shortly  before  his  death,  in  1863,  he 
furnished  his  son  Charles  with  about  $2400,  with  which  the  latter 
went  into  the  heater,  stove  and  range  business,  and  has  continued 
in  it  ever  since.  In  1870,  his  mother  gave  him  $2900,  with  which 
he  bought  out  his  partner.  No  obligation  of  any  kind  was  given 
OP  demanded  when  these  sums  were  given  to  Charles  Harkinson, 
and  he  has  repaid  no  part  of  the  money  or  any  interest,  and  there 
seems  to  have  been  no  distinct  contract  of  any  kind  for  its  return. 
In  February  1864,  John  Harkinson  died,  and  by  his  will,  dated 
July  25th  1863,  he  gave  two-sevenths  of  his  estate  to  his  daughter 
Marian,  after  the  decease  of  his  widow,  and  all  the  rest  of  his 
estate,  absolutely,  to  his  widow,  and  appointed  her  sole  executrix. 
Mrs.  Harkinson  continued  her  husband's  business  at  his  well- 
known  business  stand,  known  as  ^*  Harkinson's,"  from  his  death 
up  to  the  time  of  her  sale  to  the  plaintiff,  in  September  1868.  In 
the  summer  of  1865,  her  son,  John  Harkinson,  desired  to  go  into 
the  confectionery  and  bakery  business  for  himself,  having  been 
brought  up  to  it  by  his  father.  He  first  started  the  business  in 
Frankford,  receiving  from  his  mother  about  $1400  for  the  purpose, 
and  continued  there  about  a  year.  His  mother  fitted  up  his  store 
and  stocked  it.  He  then  removed  to  Germantown,  about  a  half 
a  mile  below  his  mother's  store.  She  bought  the  place,  taking  the 
title  in  her  own  name  and  paying  $5000  cash  for  it,  subject  to  a 
mortgage  of  $4000.  In  addition  to  this,  she  paid  about  $2500 
for  repairs  and  fixtures,  &c. 

In  August  1868,  Mrs.  Harkinson,  being  then  upwards  of  sev- 
enty years  of  age  and  desirous  of  relinquishing  business,  put  her 
business  and  place  of  business  into  the  hands  of  Mr.  Robert  Tho- 
mas, conveyancer  and  real  estate  agent,  of  Germantown,  for  sale. 

After  some  negotiation,  a  contract  for  the  sale  of  her  property 
and  place  of  business,  dated  August  11th  1868,  was  made  with 
plaintiff;  the  consideration  was  $30,000.  The  contract  contained 
the  following  clause : — 

'^  And  the  said  Elizabeth  Harkinson  further  agrees,  that  she 
will  not  engage  in  the  same  business,  directly  or  indirectly,  within 
the  limits  oi  the  Twenty-second  ward  of  the  said  city  (Philadelphia), 
at  any  time  within  ten  years  from  this  date,  but  that  she  will  by  her 
advice  and  counsel,  enaeavor  to  encourage  and  promote  the  business 
interest  of  the  said  Abraham  Engard.'' 

The  deed  for  the  property  was  duly  executed  and  delivered  to 
the  plaintiff. 

In  January  1870,  Mrs.  Harkinson  gave  to  her  son  James 
Harkinson  $5000,  with  which  he  commenced  the  upholstery 
business  in  Germantown ;  no  note  or  other  obligation  was  given 
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or  demanded  for  this.     It  has  not  been  repaid.     In  the  spring  of 

1870,  Mrs.  Harkinson,  in  like  manner,  gave  to  her  daughter 
Marian  Harkinson  $6000,  with  which  she  commenced  the  millinery 
business  in  Germantown.  No  note  or  other  obligation  was  given 
or  demanded  for  this.     And  the  money  has  not  been  repaid. 

In  the  spring  of  the  same  year  1870,  her  remaining  child  David, 
who  had  been  working  in  the  confectionery  and  baking  business, 
with  his  brother  John  Harkinson,  in  Germantown,  asked  his 
mother  to  set  him  up  in  business  in  Germantown.  This  she  de- 
clined to  do,  "because  it  would  not  be  fair  to  Mr.  Engard." 
Mrs.  Harkinson,  David  and  Marian,  went  to  Chestnut  Hill,  to 
look  at  Fox's  bakery.  They  met  a  carpenter  at  Chestnut  Hill,  by 
whom  Mrs.  Harkinson  was  induced  to  purchase  a  lot  of  ground 
next  to  the  depot  of  the  Chestnut  Hill  Railroad,  and  to  build 
thereon  a  house  and  the  other  appliances  suitable  for  a  bakery  and 
confectionery.  The  title  to  this  real  estate  was  taken  in  her  name ; 
the  general  plans  of  the  house,  &c.,  were  prepared  by  her  son 
David,  and  she  and  he  both  took  an  active  part  in  superintending 
the  erection  and  fitting  up  of  the  establishment,  complete  in  every 
respect  for  the  business.  For  the  lot  and  buildings,  she  paid 
$11,190.  In  addition  to  this,  she  furnished  about  $1200,  for  the 
purchase  of  the  working  utensils  of  the  business,  a  large  portion 
of  which  she  personally  bought  and  paid  for,  lists  of  articles  being 
made  out  by  David.  All  of  this  was  done  openly,  and  without 
any  attempt  at  concealment,  she  stating  to  most  of  the  parties 
from  whom  these  purchases  were  made,  that  they  were  for  him. 
There  was  no  evidence  to  show  that  the  plaintiff  had  any  know- 
ledge of  all  this  at  the  time. 

The  place  thus  brought  by  her,  built,  fitted  up  and  stocked,  is 
within  the  Twenty-second  Ward  of  this  city,  about  four  miles  fr6m 
Mr.  Engard's  store,  near  to  the  county  line,  next  to  the  railroad 
depot,  and  the  connection  with  Germantown  by  the  railroad,  is 
almost  hourly  every  day,  except  on  the  Sabbath.  The  name  put 
over  the  door  was  and  is  "  Harkinson."  David  Harkinson  moved 
to  this  place  in  August  1870,  and  on  August  1st  1870,  took  out  a 
United  States  license  as  afretail  dealer  for  the  year  ending  May 
Ist  1871 ;  and  with  some  means  of  his  own,  bought  the  articles 
necessary  to  start  the  business  with  ;  and  he  has  continued  to  carry 
it  on  there  ever  since,  paying  the  taxes  on  the  place  for  the  year 

1871.  Mrs.  Harkinson  purchased  some  few  things  for  him  at  the 
first,  but  of  no  great  amount.  There  was  some  slisht  evidence, 
that  she  had  taken  some  part  in  the  management  of  this  business ; 
but  it  was  not  enough  to  make  one  say  that  it  was  her  business  ; 
and  certainly,  was  not  more  than  a  mother  would  be  expected  to 
do,  and  would  naturally  do  for  a  son,  under  the  circumstances. 
Her  course  with  him,  as  to  this  property  and  business,  seems  to 
have  pretty  much  the  same  as  that  pursued  by  her  with  her  other 
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children.  It  was  in  each  instance  loosely  done,  and  with  no  very 
definite  contract  or  agreement ;  but  with  a  general  understanding, 
that  the  children  were  getting  in  advance  their  shares  of  the  estate 
which  their  parents  had  accumulated — ^in  no  event  was  the  money 
in  the  case  of  either  child  to  be  returned ;  and  the  payment  of 
interest  was  to  depend  upon  success,  and  most  probably,  would 
not  be  enforced  at  all. 

Upon  the  whole  evidence,  the  master  reports,  that  the  business 
carried  on  at  the  store  in  Chestnut  Hill  has  been,  and  really  is, 
the  business  of  David  Harkinson  ;  and  was  and  is  not,  that  of  the 
defendant;  and  is  managed  and  carried  on  by  him  on  his  own 
credit,  and  with  his  own  means,  and  not  by  her. 

There  was  no  proof  of  any  special  damage  suffered  by  plain- 
tiff, bv  reason  of  the  opening  of  this  bakery  and  confectionery 
establishment,  at  Chestnut  Hill,  or  that  customers  had  left  him 
and  gone  there. 

The  master  reported  that  Mrs.  Harkinson's  conduct  was  a  breach 
of  her  covenant  with  the  plaintiff  and  that  she  should  b^ required 
by  injunction  to  close  the  property  as  a  bakery  and  confectionery 
until  August  1878,  and  that  she  be  restrained  for  ten  years  from 
August  11th  1868  from  engaging  directly  or  indirectly  in  that 
business,  &c.,  within  the  limits  of  the  Twenty-second  Ward. 

He  recommended  a  decree  in  accordance  with  the  prayers  of  the 
bill,  except  as  to  damage. 

Exceptions  were  filed  to  the  report  of  the  master.  The  Court 
of  Common  Pleas  overruled  the  exceptions,  confirmed  the  report 
and  made  the  decree  recommended  by  the  master. 

The  defendant  appealed  to  the  Supreme  Court,  and  in  a  number 
of  specifications  assigned  the  decree  for  error. 

0,  S.  PancoaH^  for  appellant. — There  is  nothing  in  the  agree- 
ment to  prevent  merely  a  rival  establishment  and  no  condition  can 
be  implied :  Midland  Railway  Co.  v.  London  &  N.  W.  Railway 
Co.,  Law  Rep.  2  Eq.  524.  The  covenant  is  to  restrain  her  person- 
ally, not  to  prevent  her  from  setting  her  children  up  in  business  ; 
such  agreement  would  be  against  public  policy,  unreasonable  and 
void ;  to  be  enforced  the  contract  must  be  reasonable  :  Homer  v. 
Graves,  7  Bing.  743 ;  Morris  Run  Coal  Co.  v.  Barclay,  18  P.  F. 
Smith  173 ;  Gompers  v.  Rochester,  6  Id.  194.  An  injunction  is 
not  of  right ;  a  chancellor  must  regard  not  only  the  rights  of  the 
parties,  but  those  also  of  others  which  may  be  involved :  Wood  t^, 
Sutcliff,  2  Sim.  N.  S.  42 :  Mayor  v.  Commissioners,  7  Barr  365 ; 
Grey  v,  Ohio  &  P.  Railroad  Co.,  1  Grant  412  ;  Richards*  Appeal,  7 
P.  F.  Smith  113  ;  Clark^s  Appeal,  12  Id.  450;  Browne  r.  Newhall, 
2  Myl.  &  Cr.  570  ;  Bonaparte  v.  Camden  &  A.  Railroad  Co.,  Bald. 
218 ;  2  Story's  Eq.  959,  b.  note  5.  The  inconvenience  of  en- 
forcing an  injunction  is  a  reason  for  withholding  it :  Collins  v. 
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Plumb,  16  Vesey  454  ;  Deitrichen  v.  Cabbum,  2  Phil  52  (22  Eng. 
Chanc.) ;  Lumbs  v.  Wagner,  1  DeG.,  M.  &  G.  620 ;  Jaster  v. 
Partington,  7  Id.  328 ;  South  Wales  Railroad  Co.  v.  Wythes,  5 
Id.  880;  Hoop  v.  Broderick,  11  Sim.  47. 

J.  G.  Johmon^  appellee. — Damage  is  presumed  to  result  from 
a  breach  of  covenant,  and  the  defendant  will  be  restrained  although 
no  actual  damage  is  proved  :  Attorney  General  t».  Railway  Co.,  Law 
Rep.  3  Ch.  Ap.  104.  The  acts  of  defendant  were  indirectly  en- 
gaging in  the  business :  Perkins  v.  Lyman,  9  Mass.  522. 

Mr.  Justice  Mbrcuk  delivered  the  opinion  of  the  court,  May 
10th  1875. 

The  first  question  which  arises  in  this  case  is,  has  the  appellant 
violated  her  agreement,  not  to  engage,  either  directly  or  indirectly, 
in  that  business,  the  good-will  of  which  she  sold  to  the  appellee  ? 

Her  husband  had  owned  and  carried  on  a  bakery  and  confec- 
tionery establishment,  in  the  Twenty-second  Ward,  in  the  city  of 
Philadelphia.  He  devised  most  of  his  estate  to  the  appellant  abso- 
lutely, appointed  her  his  sole  executrix,  and  died  leaving  six 
children.  She  continued  the  business  for  a  time,  and  then  sold  to 
the  appellee  the  establishment,  together  with  the  good-will  of  the 
business,  for  a  gross  sum,  in  1868.  At  the  same  time,  she  agreed 
not  to  engage  in  the  same  business,  directly  or  indirectly,  within 
the  limits  of  the  said  ward,  at  any  time  within  ten  years  from  the 
date  of  said  sale ;  but,  by  her  advice  and  counsel,  she  would  en- 
deavor to  encourage  and  promote  the  business  interest  of  her 
vendee.  During  the  life  of  her  husband  he  had  furnished  one  of 
their  sons  a  few  thousand  dollars,  with  which  he  had  entered  into 
business.  After  the  death  of  her  husband  the  appellant  had  also 
furnished  the  same  son  several  thousand  more.  She  had  also  fur- 
nished a  second  son  with  an  amount  somewhat  larger,  to  start  him 
in  business.  In  each  case  no  obligation  was  demanded  or  given, 
nor  had  any  of  the  money,  or  interest  thereon,  been  repaid,  nor 
does  it  appear  that  there  was  any  distinct  agreement  of  any  kind 
for  its  return. 

In  1870,  appellant  purchased  a  lot  at  Chestnut  Hill,  within  the 
said  ward,  near  the  county  line,  but  four  miles  from  the  establish- 
ment sold  to  the  appellee.  On  it  she  built  and  fitted  up  a  house, 
and  the  other  appliances  suitable  for  a  bakery  and  confectionery. 
The  general  plan  of  the  house  and  its  appertenances  was  arranged 
by  a  third  son,  David,  and  both  he  and  his  mother  took  an  active 

[)art  in  superintending  the  erection  and  completion  of  the  estab- 
ishment.  Having  put  over  the  door  the  name  "  Harkinson,'*  shfe 
gave  to  her  son  David  the  possession  of  the  establishment.  H^ 
took  out  license  as  a  retail  dealer,  and  had  continued  to  carry  on 
the  business  down  to  the  time  of  the  hearing  before  the  master. 
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The  master  found  and  reported  that  "  the  whole  evidence  shows 
that  Mrs.  Harkinson  did  what  she  had  done  in  pursuance  of  a  plan 
pursued  towards  her  other  children,  and  which  seems  to  have  been 
understood  and  been  acquiesced  in  by  all  of  them." 

There  appears  to  have  been  no  specific  binding  agreement  be- 
tween David  and  the  appellant,  but  an  understanding  that  after 
he  should  be  thoroughly  established  in  business  he  should  pay  her 
interest  on  the  sum  advanced,  and  in  case  of  her  death,  the  pro- 
perty was  to  be  his  ;  but  if  its  value  was  more  than  his  share  of 
his  father's  estate,  he  was  to  make  payment  to  his  brothers  and 
sisters  of  the  excess.  He  thus  took  and  held  the  possession,  sub- 
ject to  an  equitable  adjustment,  with  his  brothers  and  sisters,  of 
its  relative  value  on  the  death  of  his  mother.  He  has  paid  no 
rent  and  no  interest  on  the  investment.  Upon  the  whole  evidence, 
the  master  reported  "  that  the  business  carried  on  at  the  store  in 
Chestnut  Hill  has  been  and  really  is  the  business  of  David  Har- 
kinson, and  was  and  is  not  that  of  the  defendant  below,  and  is 
managed  and  carried  on  by  him  on  his  own  credit,  and  with  his 
own  means,  and  not  by  her.*'  Nevertheless,  the  master  found  that 
by  furnishing  the  means  and  fitting  up  the  establishment  for  her 
son,  by  which  he  was  enabled  to  engage  in  the  business,  the  appel- 
lant had  violated  the  true  intent  and  spirit  of  her  contract.  The 
case  of  Perkins  v.  Lyman,  9  Mass.  522,  goes  far  towards  sustaining 
that  conclusion.  Yet  that  case  is  distinguishable  from  the  present 
in  this :  there,  with  an  intent  to  violate  his  contract,  with  an  in- 
tent to  engage  in  the  business  from  which  he  was  excluded,  he 
fitted  up  and  owned  a  vessel  for  such  a  voyage.  His  design  was 
to  be  interested  in  the  business ;  thus  throwing  his  knowledge, 
skill  and  experience  into  competition  with  one,  in  violation  of  his 
agreement.  In  the  present  case  the  appellant  did  not  erect  nor 
furnish  the  establishment  with  any  intention  that  she  would  engage 
in  the  business,  or  be  in  any  manner  interested  therein.  In  fur- 
therance of  her  plan  for  aiding  her  children,  she  had  substantially 
advanced  to  him  his  supposed  share  in  her  estate.  It  was  invested 
in  that  particular  for  his  benefit,  and  not  hers.  The  effect  was  the 
same  as  if  she  had  given  or  loaned  to  him  money,  with  a  knowledge 
that  he  intended  so  to  use  it.  It  is  certainly  going  very  far  to 
say  that  by  the  general  terms  used  in  this  agreement  a  parent  has 
covenanted  to  control  the  business  of  her  son  by  withholding  from 
him  his  share  in  her  estate.  Without  deciding  adversely  to  the 
conclusion  of  the  master  and  court  on  this  point,  we  think  the  Case 
is  not  free  from  doubt. 

2.  Does  the  appellee  present  a  case  which  should  move  a  chan- 
cellor to  enjoin  the  appellant  against  permitting  the  premises  to  be 
used  in  carrying  on  the  business  in  wnich  her  son  is  engaged  ?  Is 
it  a  violation  of  such  a  character,  and  to  such  an  extent,  as  to 
justify  this  specific  remedy  ? 
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We  have  clearly  shown  that  the  appellant  personally  is  nowise 
engaged  or  interested  in  the  busine^,  otherwise  than  by  the  master's 
assumed  indirectness.  So  there  is  no  occasion  to  enjoin  her  against 
doing  what  she  has  not  done,  and  does  not  propose  to  do.  Shall 
she  turn  her  son  out,  or  enjoin  him  against  pursuing  his  business  ? 
An  attempt  to  do  either  might  not  be  entirely  successful. 

It  must  be  borne  in  mind  that  agreements  in  restraint  of  trade 
generally  are  void.  To  give  validity  to  them  they  must  be  limited 
in  time  or  partial  in  their  operation,  and  be  supported  by  a  sufiS- 
cient  consideration  :  Gompers  t;.  Rochester,  6  P.  F.  Smith  194. 

When  a  court  of  equity  is  called  upon  to  enjoin  a  person  against 
the  free  exercise  of  a  trade,  the  violation  of  the  agreement  ought 
not  to  be  doubtful.  Hence,  a  merchant,  who,  upon  selling  his 
stock  in  trade  and  business,  covenants  not  to  carry  on  the  same 
business  at  the  same  place  or  within  certain  limits  surrounding, 
and  who  thereupon  gives  up  his  place  of  business,  will  not  be  en- 
joined from  afterwards  soliciting  and  procuring  orders  within  the 
specified  territory — the  question  of  whether  this  constitutes  a  breach 
of  the  covenant  being  regarded  as  too  doubtful  to  warrant  an  in- 
junction, without  bringing  an  action:  High,  on  Inj.,  §  743; 
Sivener  v.  Evans,  2  De  Gex,  M.  &  G.  740.  So,  where  one  un- 
dertakes the  management  of  the  business  of  a  chemist,  having 
covenanted  against  carrying  on  the  same  business  in  his  own  name 
and  for  his  own  benefit,  or  in  the  name  and  for  the  benefit  of  any 
other  person,  within  a  certain  radius,  under  a  specified  penalty 
named  by  bond,  and  he  afterwards  solicits  orders  for  another 
chemist  within  the  limits  specified,  the  effect  of  such  conduct  upon 
the  covenant  in  question  is  regarded  as  too  doubtful  to  warrant  a 
preliminary  injunction:  High,  on  Inj.,  supra;  Clark  v.  Watkins, 
9  Jur.  N.  S.  142.  If,  however,  one  agrees  not  to  set  up  or  follow, 
or  practice  a  particular  business,  and  then  acts  ad  an  assistant  or 
manager  in  the  business  for  another  person,  it  is  a  violation  of  his 
covenant :  Dales  v.  Weber,  18  Weekly  Rep.  993.  In  such  a  case 
his  covenant  not  only  excluded  him  from  interest  or  profit  in  the 
business,  but  also  from  personal  employment  therein.  Nor  is  a 
covenant  against  engaging  in  a  certain  trade,  or  in  any  matter  per- 
taining thereto,  wid^in  a  certain  district,  regarded  as  violated  by 
loaning  money  to  one  engaged  in  such  business,  the  loan  being 
secured  by  mortgage  on  the  business  premises,  even  though  the 
covenantor  may  know  that  the  mortgagor's  only  means  of  repay- 
ing the  money  is  out  of  the  profits  of  the  business :  High,  on 
Inj.,  supra;  Krd  v.  Lake,  1  Hem.  &  Miller  338. 

"  There  is  no  power,"  said  Mr.  Justice  Baldwin,  in  Bonaparte 
V.  Camden  &  Amboy  Railroad  Co.,  1  Bald.  Cir.  C.  R.  218,  "the 
exercise  of  which  is  more  delicate,  which  requires  greater  caution, 
deliberation,  and  sound   discretion,  or  is  more  dangerous  in  a 
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doubtfal  case  than  the  issoing  of  an  injunction.  It  is  the  strong 
arm  of  equity  that  never  ought  to  be  extended,  unless  to  cases  of 
great  injury,  where  courts  of  law  cannot  afford  an  adequate  or 
commensurate  remedy  in  damages.''     It  ought,  therefore,  to  be 

fiiarded  with  extreme  caution,  and  applied  only  in  very  clear  cases : 
tory's  Eq.  Jur.,  §  959  b.  Certainty  is  an  essential  element  in 
the  contract,  whose  enforcement  is  sought  by  injunction,  and  where 
a  covenant  is  uncertain,  in  its  provisions,  no  injunction  will  be 
allowed :  High,  on  Inj.,  §  720.  So,  too,  it  is  usually  requisite 
that  the  party  aggrieved  should  show  some  appreciable  damage,  as 
the  result  of  the  breach  of  covenant  which  he  seeks  to  restrain : 
Id.  Where  damages  will  compensate  either  the  benefit  derived  or 
the  loss  suffered,  equity  will  not  interfere :  Grey  v.  Ohio  &  Penna. 
Railroad  Co.,  1  Grant  412.  So,  where  either  party  may  suffer 
by  the  granting  or  withholding  an  injunction,  the  rule  in  equity 
requires  the  court  to  balance  the  inconveniences  likely  to  be  suf- 
fered by  the  respective  parties,  by  means  of  the  action  of  the 
court,  and  to  grant  or  withhold  the  injunction  according  to  a 
sound  discretion :  Id. ;  Richards'  Appeal,  7  P.  F.  Smith  105.  A 
court  of  equity  will  not  interfere  if  the  damage  is  slight,  and  the 
nuisance  is  of  a  temporary  character,  so  that  damages  at  law 
would  furnish  an  entire  and  adequate  remedy  :  Bisph.  Eq.,  §  440. 
It  was  said  in  Butler  v.  Burlesow,  16  Vermont  176,  "  when  there 
is  an  express  covenant,  and  an  uncontroverted  mischief  arising 
from  the  breach  of  it,  equity  will  grant  an  injunction  to  restrain 
the  breach."  In  Clark's  Appeal,  12  P.  F.  Smith  447,  Mr.  Chief 
Justice  Thompson  said,  "injunction  is  a  remedy  in  equity,  to  re- 
strain or  prevent  such  acts  of  wrong,  as  would,  if  done,  result  in 
irreparable  injury  to  the  property  of  the  complainant.  No  decree 
should  ever  be  made  to  be  followed  by  writ  of  injunction,  unless 
this  element  be  clearly  established."  There  should  be  some  irre- 
parable injury,  either  committed  or  threatened,  to  justify  an  in- 
junction. 

In  McClurg's  Appeal,  8  P.  F.  Smith  51,  the  question  of  injury 
sustained  is  not  distinctly  presented  in  the  report  of  the  case,  yet, 
in  the  opinion  of  Mr.  Justice  Sharswood,  he  clearly  assumes  it  to 
exist,  and  cites  with  approbation  the  case  of  Butler  t^.  Burlesow, 
iupra. 

The  appellant  denies,  in  her  answer,  that  she  has  encouraged 
and  promoted  the  business  of  others  with  the  intent  and  effect  of 
injuring  complainant ;  on  the  contrary,  she  alleges  and  avers  that 
she  has  advised  and  encouraged  the  old  customers  of  her  place  to 
continue  their  custom,  and  has  endeavored  to  remove  objections  on 
their  part  to  purchasing  of  the  appellee.  The  master  has  found 
"  there  was  no  proof  of  any  special  damage  suffered  by  plaintiff 
(below)  by  reason  of  the  opening  of  this  bakery  and  confectionery 
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eetablidied  at  Chestnut  Hill,  or  that  customers  had  left  him  and 
gone  there.*' 

The  master  does  not  find  that  this  establishment  will  be  any 
more  injurious  to  the  appellee  in  the  future  than  it  has  been  in  the 
past  The  proof  then  not  only  fails  to  show  irreparable  injury  to 
the  property  of  the  appellee,  which  cannot  be  compensated  in 
damages,  but  shows  that  no  appreciable  damaged  has  been  done  to, 
or  sufiered  by  him. 

It  is  not  tne  province  of  courts  to  decide  abstract  questions,  but 
to  determine  relative  rights,  and  to  redress  relative  wrongs,  accord- 
ing to  the  rules  of  law  and  equity. 

The  complaint  here  rests  on  an  alleged  violation  of  a  contract. 
The  £Etct  of  a  violation  is  not  free  from  doubt.  The  appellee  has 
not  sustained,  nor  has  he  reason  to  fear,  any  substantiid  injury  to 
his  property.  Under  all  the  circumstances,  it  is  not  a  case  that 
now  calls  for  the  exercise  of  the  high  power  invoked.  We  think 
the  learned  judge  erred  in  adopting  the  conclusion  of  the  master, 
and  in  decreeing  accordingly. 

Decree  reversed,  and  bill  dismissed  at  the  cost  of  appellee. 


Chambers  et  al.  versus  Fnion  National  Bank.         \  s  ^' 

ISP     ^h 

1.  An  Indiana  bank  drew  on  a  Philadelphia  bank  in  fayor  of  the  cashier 
of  a  New  York  bank  ;  the  draft  was  stolen,  the  name  of  the  cashier  (payee] 
forged  as  endorser  and  passed  to  defendants,  October  16th,  in  payment  or 
woS^  sold  to  the  holder,  they  giving  to  him  a  check  on  the  Philadelphia 
bank  for  the  difference  which  was  drawn,  and  the  draft  endorsed  by  the 
defendants  was  deposited  to  their  credit  in  the  same  bank.  After  learning 
of  the  fraud,  on  November  2d  the  bank  demanded  payment  of  the  dran 
from  defendants.    Hdd^  that  the  demand  was  in  time. 

2.  Under  Act  of  April  5th  1849.  the  amount  of  the  draft  could  be  recovered 
back  from  the  defenaants. 

3.  The  holder  of  a  draft  which  is  endorsed  and  passed  by  him,  guaranties 
the  prior  endorsements. 

March  29th  1875.  Before  Aonew,  C.  J.,  Shakswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia^  No.  126 :  Of  July 
Term  1878. 

This  was  an  action  of  assumpsit,  brought  December  21st  1868, 
by  the  Union  National  Bank  against  John  H.  Chambers  and  others, 
tiading  as  Chambers  &  Cattell. 

The  suit  was  brought  by  the  bank,  plaintiff,  to  recover  the 
amount  of  a  draft  upon  it,  in  favor  of  C.  N.  Jordan,  cashier,  and 
endorsed  with  his  name,  which  had  been  passed  to  the  credit  of  the 
defendants  and  the  amount  drawn  out  by  them ;  the  endorsement 
being  a  forgery.     The  draft  was  as  follows : — 


Digitized  by  VjOOQIC 


206  SUPREME  COURT  IPhiladelphia 

[Chambers  v.  Union  National  Bank.] 

"  The  First  National  Bank  of  Warsaw,  Ind.,  October  8th  1868. 
Pay  to  the  order  of  C.  N.  Jordan,  Esq.,  cashier,  two  thousand 
dollars. 
$2000.     .  W.  C.  Graves,  Cashier. 

To  the  Union  National  Bank,  Philadelphia. 

Endorsed — Pay  M.  R.  Rizer  &  Bro.,  or  order. 

C.  N.  Jordan,  Cashier. 
M.  R.  Rizer  &  Bro. 
Chambers  &  Cattell." 

On  the  15th  of  October  1868,  a  man  who  said  he  was  Mr.  Rizer, 
of  the  firm  of  M.  H.  Rizer  &  Bro.,  and  who  had  been  introduced  by 
that  name  to  defendants  by  Mr.  Keeler,  of  the  firm  of  D.  S. 
Winebrenner  &  Co.,  bought  goods  from  the  defendants,  amounting 
to  $268.60 ;  on  the  next  day  about  nine  o'clock  in  the  morning, 
the  man  came  for  his  bill  and  presented  for  payment  the  above* 
stated  draft.  Mr.  Jordan,  the  payee,  was  cashier  of  the  Third 
National  Bank  of  New  York ;  when  presented  to  defendant  the 
draft  was  endorsed,  *'  Pay  M.  R.  Rizer  &  Bro.,  or  order.  C.  N. 
Jordan,  Cashier."  The  man  endorsed  the  draft,  "  M.  R.  Rizer 
&  Bro.  ;'*  the  defendants  gave  him  a  check  on  the  plaintiff  for 
$1741.50,  the  difference  between  the  draft  and  the  amount  of  the 
goods  bought  by  him.  After  the  defendants  had  received  the 
draft  and  the  man  had  gone  away,  they  sent  the  draft  with  their 
book-keeper  to  the  bank  at  its  opening  at  ten  o'clock,  showed  it  to 
the  paying-teller  and  asked  if  it  was  good  ;  the  teller  said  it  was ; 
he  asked  the  book-keeper  if  he  knew  the  signature  "  M.  R.  Rizer 
&  Bro. ;"  the  book-keeper  replied,  that  defendants  would  take  care 
of  that.  Some  time  in  the  after  part  of  that  day  the  defendants 
endorsed  the  check  and  deposited  to  their  credit  with  the  plaintiff. 
Their  check  to  M.  R.  Rizer  &  Bro.  for  $1741.50  was  drawn  out 
and  charged  to  defendant's  account;  the  whole  of  the  amount  of 
the  draft  was  drawn  from  the  defendant's  account.  The  draft 
itself  was  genuine;  it  had  been  stolen  from  the  mail  and  Mr. 
Jordan's  name  on  it  forged. 

The  case  was  tried  March  31st  1878,  before  Thayer,  J. 

In  addition  to  the  facts  in  the  foregoing  statement,  there  was 
evidence  that  on  the  2d  of  November  1868,  the  receiving-teller  of 
the  plaintiff  presented  the  draft  to  the  defendants  and  demanded 
payment ;  the  defendants  refused ;  there  was  evidence  also  that 
the  drafts  drawn  by  one  bank  on  another  payable  to  a  third,  rardy 
get  into  private  hands ;  that  New  York  banks  usually  endorse  by 
a  printed  stamp  in  blank,  to  be  filled  up  in  writing  with  the  name 
of  the  endorsee  and  the  signature  of  the  cashier,  part  of  the  print- 
ing being,  "for  collection;"  also  that  when  the  draft  was  shown  by 
defendants'  book-keeper  to  the  teller  and  asked  whether  the  draft 
was  good,  the  teller  said,  it  was  good  if  defendants  would  take  the 
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risk  of  M.  R.  Rizer  &  Bro.,  and  that  the  book-keeper  said  if  the 
draft  was  good  they  would  take  the  risk  of  the  Rizers  ;  that  after 
the  book-keeper  told  the  defendants  that  the  draft  had  been  pro- 
nounced at  bank  good,  the  defendants  endorsed  it  and  directed 
him  to  deposit  it  with  other  drafts  with  the  plaintiff.  On  the 
5th  of  November  defendants  were  informed  that  the  draft  had 
been  stolen  and  the  endorsement  forged;  they  then  took  the 
$1741.60  check,  which  had  been  returned  to  them  on  the  settle- 
ment of  their  bank  book,  and  told  the  teller  that  the  check  had 
been  paid  on  a  forged  endorsement,  and  they  declined  to  have  it 
counted  in  their  settlement.  There  was  evidence  also  that  such 
drafts  sometimes  got  into  private  hands. 

The  following  five  points  of  defendants  were  refused  :^— 

1.  If  the  jury  find  that,  at  a  time  when  notice  to  the  defendants 
of  any  cause  of  suspicion  in  connection  with  the  draft  in  evidence 
would  have  prevented  loss  to  them,  it  was  presented  to  the  paying 
teller  of  the  plaintiffs  by  the  defendants,  to  ascertain  whether  it 
was  good,  and  that  he,  though  there  was  that  in  the  character  of 
the  draft,  and  of  the  first  endorsement  thereon,  which  was  calcu- 
lated to  excite  his  suspicion,  did  not  mention  that  fact  to  the  de- 
fendants, but  said  the  draft  was  good  if  the  defendants  would  take 
care  of  M.  R.  Rizer  4  Bro.,  and  that  relying  on  the  information, 
defendants  trusted  the  person  claiming  to  be  one  of  the  Rizers, 
delivered  the  goods  sold  to  them,  and  permitted  the  check  for 
$1741.50  to  be  drawn,  the  plaintiffs  cannot  recover. 

2.  If  the  jury  find  that  the  endorsements  of  M.  R.  Rizer  & 
Bro.  on  the  draf^  and  on  the  check  were  made  by  the  same  person, 
and  that  both  were  genuine,  the  assurance  of  the  paying  teller 
that  the  draft  was  good  if  the  defendants  would  take  care  of  Rizer 
&  Bro.,  prevents  their  recovery  in  this  case.  If  they  find  that 
both  of  said  endorsements  were  forged,  the  plaintiffs  cannot  recover 
the  $1741.50  paid  out  on  a  forged  endorsement. 

3.  If  the  jury  find  that  the  endorsement  of  Mr.  Jordan's  name 
on  the  draft  was  not  made  in  the  usual  manner,  and  that  the 
draft  itself  was  of  a  character  very  rarely  put  in  circulation  or  re- 
ceived from  private  hands,  it  was  negligence  on  the  part  of  the 
bank  to  receive  it  without  inquiry  or  remark,  and  the  plaintiffs 
cannot  recover. 

4.  If  the  plaintiffs  gave  no  notice  to  the  defendants  that  the 
endorsements  on  the  draft  were  forged  till  sixteen  days  after  it  was 
deposited  with  them,  the  jury  may,  under  the  evidence,  find  that 
they  were  guilty  of  negligence,  and,  if  the  defendants  were  in- 
jured thereby,  may  find  for  them. 

5.  There  is  evidence  from  which  the  jury  may  find  negligence 
on  the  part  of  the  plaintiffs,  which  will  relieve  the  defendants  from 
liability  to  them,  if  the  jury  also  find  that  such  negligence  led  to 
the  1«68  which  will  arise  if  toe  plaintiffs  should  recover  in  this  case. 
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The  sixth  point  was : — 

If  the  plaintiffs  are  right  in  their  allegation  that  the  endorse- 
ments on  the  draft,  which  is  in  evidence,  were  forgeries,  and  that 
the  amount  of  die  draft  did  not  properly  go  to  the  credit  of  de- 
fendants, this  is,  in  effect,  an  action  to  recover  back  an  overdraft, 
and,  if  the  amount  claimed  was  paid  out  on  defendants'  check, 
the  plaintiffs  must,  before  they  can  recover,  show  that  the  party 
to  whom  it  was  paid  had  title  to  the  check,  and  that  it  was  pro- 
perly endorsed  by  the  payee. 

The  court  answered :  If  the  check  was  paid  upon  a  forged  en- 
dorsement, by  the  plaintiffs,  they  paid  it  in  their  own  wrong. 

The  seventh  point  was  affirmed.  It  was :  If  the  overdraft  re- 
sulted from  the  payment,  by  the  plaintiffs,  of  the  check  of  defend- 
ants to  a  person  who  claimed  under  a  forged  endorsement,  they 
cannot  recover  the  amount  so  overdrawn. 

The  court,  amongst  other  things,  further  charged:  —  *  *  * 
["  The  defendants  seek  to  rid  themselves  of  the  liability  of  paying 
back  the  amount  of  the  draft  by  setting  up  negligence  on  the  part 
9f  the  plaintiffs.  It  would  not,  under  the  Act  of  Assembly,  have 
made  any  difference  if  the  paying  teller  had  done  what  the  defend- 
ants allege.  The  endorsement  of  Chambers  &  Cattell  was  an  ab- 
solute guarantee  of  the  genuineness  of  all  prior  endorsements.  If 
the  case  ended  here,  I  do  not  see  how  the  defendants  could  esci^ 
liability."]  *  *  * 

^'  The  case  does  not  end  here,  but  a  portion  of  the  sum  for 
which  the  defendants  received  credit  was  drawn  out  by  means  of 
the  check  for  $1741.50  in  favor  of  M.  R.  Rizer  &  Bro.,  and 
if  the  jury  find  that  the  endorsement  of  their  name  on  said  check 
was  a  forgery,  and  that  it  was  paid  by  the  bank  to  a  person  not  a 
member  of  die  firm  of  M.  R.  Rizer  &  Bro.,  and  not  authorized  by 
them  to  receive  payment,  such  payment  was  void,  and  the  verdict, 
to  that  extent,  should  be  for  the  defendants.  In  other  words,  if 
the  endorsement  of  the  payee's  name  on  the  check  was  a  forgery, 
the  plaintiffs  cannot  charge  the  check  to  the  defendants,  for  they 
were  only  justified  in  paying  upon  &  genuine  endorsement  of  M. 
R.  Rizer  &  Bro." 

The  verdict  was  for  the  plaintiff  for  $2535.  The  defendants 
took  a  writ  of  error,  and  assigned  for  error  the  answer  to  their  six 
points  and  the  part  of  the  charge  in  brackets. 

The  Act  of  6th  April  1849,  Pamph.  L.  420,  1  Br.  Purdon 
159,  pi.  5,  enacts  that  wherever  any  value  shall  be  received  as  a 
consideration  for,  or  in  payment  of,  any  bill  of  exchange,  draft;, 
check,  promissory  note,  or  other  negotiable  instrument,  by  the 
holder  thereof,  from  the  endorsee  or  payer  of  the  same,  and  the 
signature  of  any  person  represented  to  be  a  party  thereto,  whether 
as  drawer,  acceptor  or  endorser,  shall  have  been  forged  thereon, 
and  such  value,  by  reason  thereof,  erroneously  given  or  paic^  such 
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endorsee  or  payer  respectively  shall  be  entitled  to  recover  back 
from  the  person  previously  holding  or  negotiating  the  same  the 
amount  so,  as  aforesaid,  given  or  paid  by  such  endorsee  or  payee  to 
such  person,  with  lawful  interest  thereon  from  the  time  of  demand 
of  repayment. 

H.  S.  Miller,  for  plaintiiTs  in  error. — Can  the  action,  under  its 
circumstances,  be  maintained  under  the  Act  of  1849  ?  In  the  case 
of  Levy  i;.  Bank  of  the  United  States,  1  Binn.  27,  it  was  held, 
that  where  a  bank  pays  a  forged  check,  it  cannot  recover  it  back, 
because  it  is  presumed  to  know  the  handwriting  of  the  drawer.  The 
Act  of  1849  was  passed  to  remedy  the  effect  of  this  decision,  but 
does  not  apply  when  the  parties  are  equally  innocent :  Bayard  v. 
Shunk,  1  W.  4  S.  92  ;  or  where  there  is  negligence  on  the  part  of  a 
bank,  &c.,  in  paying :  Roth  v.  Crissy,  6  Casey  145 ;  Rick  v,  Kelly, 
Id.  627  ;  Com  Exchange  Nat.  Bank  v.  Nat.  Bank  of  the  Republic, 
poiteay  p.  233.  An  officer  of  the  bank  said  the  draft  was  good ; 
this  was  evidence  on  which  to  base  an  estoppel :  Elliott  v,  Callan, 
1  Penna.  R.  24 ;  McMullin  v.  Wenner,  16  S.  &  R.  18.  The  delay 
in  informing  defendants  of  the  forgery  was  too  great :  Thomas  v. 
Todd,  3  Hill  341 ;  Gloucester  Bank  v.  Salem  Bank,  17  Mass*  R.  83. 

C.  OUpin,  for  defendant  in 'error,  cited  Tradesmen's  Bank  v. 
Third  National  Bank,  16  P.  F.  Smith  435. 

Judgment  was  entered  in  the  Supreme  Court,  April  2d,  1875, 
Per  Curiam. — We  discover  no  error  in  this  case.  The  draft  of 
the  First  National  Bank  of  Warsaw,  Indiana,  on  the  Union  National 
B^nk  of  Philadelphia,  never  having  reached  the  hands  of  C.  J.  Jor- 
daif,4;bB  payee,  it  is  evident  the  time  lost  before  the  discovery  of  the 
for^ry  of  his  signature  was  owing  to  no  fault  of  the  Union 
National  Bank.  Notice  was  given  by  it  to  Chambers  &  Cattell 
as  soon  as  a  knowledge  of  the  fact  came  to  the  officers  of  the  bank. 
In  regard  to  the  endorsement  of  Jordan,  it  is  to  be  noticed  it  was 
a  signature  in  the  line  of  the  title  of  Chambers  &  Cattell.  The 
presumption  is  that  the  drawee  of  a  bill  is  acquainted  with  the 
signature  of  the  drawer,  his  own  correspondent,  and,  therefore,  a 
voluntary  payment  to  a  bonfi  fide  holder  for  value  cannot  be  re- 
covered back.  So  the  law  was  before  the  Act  of  5th  April  1849, 
16  P.  F.  Smith  435.  But  surely  the  drawee  is  not  to  be  supposed 
to  know  all  the  endorsements  on  the  bill  down  to  that  of  him 
who  presents  it  for  payment.  There  might  be  half  a  dozen  en- 
dorsements of  distinct  persons  entirely  unknown  to  the  bank,  and 
certainly  the  holder  must  guaranty  them  to  the  bank,  and  not 
vice  versa.  We  see  no  error  in  the  way  the  cas^  was  submitted 
to  the  jury.  Judgment  affirmed. 

28  P.  F.  Smith— 14 
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Bond  versus  Bunting. 

1.  To  perfect  a  gift,  the  delivery  must  be  according  to  the  nature  of  the 
thing,  an  actual  delivery,  so  far  as  the  subject  is  capable  of  it,  and  be  the  true 
and  effectual  way  of  obtaining  the  oommamd  and  dominion  of  the  subject. 

2.  If  the  thing  be  not  capable  of  actual  delivery,  there  must  be  some  act 
equivalent  to  it ;  the  owner  must  part  both  with  the  possession  and  dominion 
of  the  property. 

3.  If  the  thing  be  a  chose  In  action,  an  assignment  or  some  equivalent 
instrument  must  be  actually  executed. 

4.  Wherever  a  party  has  power  to  do  a  thing  and  means  to  do  it,  the 
instrument  he  employs  shall  be  so  construed  as  to  give  effect  to  his  intention. 

5.  The  provisions  of  the  Married  Woman's  Act,  April  11th  1848,  are  con- 
fined to  powers  given  to  her  husband  to  sell  and  dispose  of  her  real  and 
personal  property. 

6.  A  wife  may  assign  her  choses  in  action,  her  husband  joining,  without 
acknowledgment  of  any  kind. 

7.  Haffey  v.  Carey,  23  P.  F.  Smith  431,  followed.  Kennedy  v.  Ware,  1 
Bare  445  J  Licey  v,  Licey,  7  Id.  251,  compared. 

March  30th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia:  No.  136,  to  July 
Term  1873. 

This  proceeding  was  commenced  August  27th  1872,  in  an  action 
of  assumpsit,  by  Martha  W.  Bond  against  the  Mutual  Benefit  Life 
Insurance  Company,  on  a  policy  of  insurance,  not  under  seal, 
dated  January  26th  1870,  issued  by  the  defendants  to  Mrs.  Bond, 
the  plaintiff;  the  insurance  was  for  $10,000,  on  the  life  of  her 
husband,  John  R.  Bond,  payable  to  her  in  ninety  days,  after  due 
notice  to  the  defendants  of  the  death  of  the  husband. 

On  the  28th  of  December  1871,  a  paper  was  executed,  purport- 
ing to  be  under  the  hands  and  seals  of  John  R.  Bond  and  Martha 
W.  Bond,  assigning  to  Henry  B.  Bunting  in  trust  for  "  James  H. 
Bond  and  Jane  S.  Bond,  children  of  the  said  John  R.  Bond  (the 
amount  of  the  policy),  over  the  sum  of  $5600,  which  the  said 
Martha  W.  Bond  reserves  for  herself  and  for  her  own  use,  and 
subject  to  the  payment  pro  rata  of  the  funeral  expenses,"  &c.  The 
signature  of  John  R.  Bond  was  by  his  mark. 

James  H.  Bond  died  on  the  day  after  the  execution  of  this  assign- 
ment. 

The  policy  remained  in  the  possession  of  Mrs.  Bond. 

On  the  6th  of  January  1872,  notice  of  the  assignment  with  a 
copy  of  it  was  served  on  the  insurance  company. 

On  the  24th  of  the  same  month,  Mrs.  Bond  furnished  the  com- 
pany proof  of  her  husband's  death,  and  stated  to  them  that  she 
had  been  informed  that  a  portion  of  the  insurance  money  was 
claimed  by  an  alleged  assignment  from  her ;  she  notified  the  com- 
pany not  to  pay  to  any  one  but  herself. 

On  the  petition  of  the  company,  a  rule  was  granted  for  the 
parties  in  interest  to  interplead,  and  the  court  directed  the  corn- 
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pany  to  pay  the  insurance  money  into  court.     The  court  awarded 
the  issue  between  Henry  B.  Bunting,  trustee  of  James  H.  Bond, 
and  Jane  S.  Bond,  as  plaintiff,  and  Martha  W.  Bond,  defendant. 
The  questions  in  the  issue  were : — 

1.  Whether  a  paper,  purporting  to  be  an  assignment  of  a  por- 
tion of  the  policy  of  insurance  on  which  the  above  suit  has  been 
brought,  dated  December  28th  1871,  and  to  be  signed  by  John  R. 
Bond  by  making  his  mark  thereto,  was  in  fact  so  signed  by  him. 

2.  Whether,  if  so  signed,  the  said  John  R.  Bond  so  signed  the 
same  under  the  pressure  of  undue  influence. 

3.  Whether,  if  so  signed,  the  said  John  R.  Bond,  at  the  time 
of  so  signing,  had  sufficient  mental  capacity  to  understand  the 
nature  and  consequences  of  the  act  of  signing. 

4.  Whether  Martha  W.  Bond,  at  the  time  of  signing  the  same, 
had  sufficient  mental  capacity  to  understand  the  nature  and  con- 
sequences of  the  act  of  signing. 

5.  Whether  Martha  W.  Bond  signed  the  same  under  the  pres- 
sure of  undue  influence. 

6.  Whether  there  was  any  consideration  for  an  assignment  of 
any  portion  of  said  policy. 

7.  Whether  there  has  been  any  assent  by  the  Mutual  Benefit 
Life  Insurance  Company  to  any  assignment  of  any  portion  of 
said  policy. 

The  issue  was  tried  May  28th  1873,  before  Lynd,  J. 

A  large  amount  of  testimony  was  heard  on  the  questions, 
whether  the  husband  had  in  fact  signed  the  assignment ;  if  so, 
whether  he  and  his  wife  had  sufficient  understanding  when  they 
signed,  and  whether  they  signed  it  under  the  pressure  of  undue 
influence. 

The  first  five  issues  were  found  for  the  plaintiff  in  the  issue ;  the 
sixth  and  seventh  were  found  for  the  defendant ;  the  jury,  as  to 
the  sixth,  finding  also  that  the  consideration  moving  from  John  R. 
Bond  was  affection  for  his  children,  and  that  Mrs.  Bond,  the  defend- 
ant, received  no  pecuniary  consideration. 

The  plaintiff  moved  for  judgment  on  all  the  issues. 

The  District  Court  entered  judgment  for  the  plaintiff,  Hare,  P. 
J.,  delivering  the  opinion  as  follows : — 

"  This  case  originated  in  the  following  circumstances :  in  the 

5 ear  1870,  Mrs.  Martha  Bond  insured  the  life  of  her  husband, 
ohn  R.  Bond,  for  the  sum  of  $10,000,  in  the  Mutual  Benefit  Life 
Insurance  Company  of  New  Jersey.  She  subsequently  joined 
him  in  executing  an  instrument  under  seal,  by  which  the  amount 
insured  above  the  sum  of  $5000,  was  assigned  and  set  over  to  one 
Henry  Bunting,  in  trust  for  her  husband's  children,  who  are 
alleged  to  be  the  offspring  of  a  former  marriage.  This  was  not 
the  conduct  of  a  stepmother ;  but  when  her  husband's  influence 
was  removed  by  death,  she  challenged  the  right  of  the  trustee  to 
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the  fund.  The  money  was  paid  into  court,  and  an  issue  framed 
and  submitted  to  a  jury,  who  found  that  the  only  consideration  for 
the  transfer  was  the  affection  which  John  R.  Bond  bore  to  his 
children.  It  is  proper  to  add,  that  the  trustees  had  notice  of  the 
assignment — a  circumstance  which  might  be  material  in  England, 
but  seems  to  be  of  no  moment  in  Pennsylvania.  We  have  now  to 
determine  the  validity  of  the  assignment,  with  the  aid  of  the  light 
derived  from  this  verdict. 

^'It  is  obvious^rom  what  has  been  said,  that  the  case  involves 

two  inquiries.  Vis  a  voluntary  assignment  of  a  chose  in  action, 

which  does  not  pass  the  legal  title,  effectual  as  an  equitable  trans- 

-4      fer^   Can  a  married  woman  dispose  of  her  personal  property, 

without  a  separate  acknowledgment  ? 

"  Those  who  are  conversant  with  such  studies,  know  that  the 
former  question  has  been  the  subject  of  a  protracted  controversy, 
which  is  not  yet  terminated.  It  was  long  held,  that  where  an  as* 
signment  without  a  valuable  consideration  was  legally  inoperative, 
it  could  not  be  upheld  in  equity  :  Kennedy  v.  Ware,  1  Barr  445. 
The  presence  of  a  seal  made  no  difference  in  the  application  of  the 
principle :  Ellison  t;.  Ellison,  6  Vesey  668 ;  Ward  v.  Audland,  8 
Beavan  20.  If  the  instrument  was  so  worded  as  to  confer  a  right 
of  action  in  debt  or  covenant,  the  plaintiff  would  not  be  restrained 
by  an  injunction.  If  it  was  not,  the  want  of  a  legal  remedy  did 
not  afford  a  ground  for  equitable  relief.  In  either  case,  the  chan- 
cellor suffered  the  law  to  take  its  course. 

''The  rule,  as  stated  by  Lord  Eldon,  in  Ellison  v.  Ellison,  is, 
*  that  if  you  want  the  assistance  of  the  court  to  constitute  you 
cestui  que  truHy  and  the  instrument  is  voluntary,  you  shall  not 
have  that  assistance  for  the  purpose  of  constituting  you  cestui  que 
trusty  as,  upon  a  covenant  to  transfer  stock,  &c.,  if  it  rests  in  cove- 
nant, and  is  purely  voluntary,  this  court  will  not  execute  that  vol- 
untary covenant.  But  if  the  party  has  completely  transferred 
stock,  &c.,  though  it  is  voluntary,  yet  the  legal  conveyance  being 
effectually  made,  the  equitable  interest  will  be  enforced  by  this 
court.'  A  grant  which  fails  of  effect  at  law,  is  a  covenant  in  the 
sense  of  this  distinction.  In  Ward  v.  Audland,  Lord  Langdale 
said :  '  If  the  property  was  legally  vested  in  the  plaintiff,  he  might 
have  recovered  it  at  law,  and  applied  it  on  the  trusts ;  if  the  pro- 
perty was  not  legally  and  effectually  vested  in  the  plaintiff,  then, 
as  the  deed  was  voluntary,  this  court  could  afford  no  'assistance  to 
the  plaintiff  in  recovering  it ;  and,  under  these  circumstances,  the 
only  question  between  the  parties  is,  what  is  the  legal  effect  of  the 
assignment?  *  *  *  The  debt  and  policy  of  assurance  are  choses 
in  action  not  assignable  at  law,  and  it  is  plain  that  the  whole 
estate  and  interest  of  the  assignor  did  not  and  could  not  pass  to 
an  assignee ;  and  I  apprehend  that,  in  the  case  of  a  voluntary  deed, 
neither  the  assignor  nor  his  executor  oouldr  have  been  compelled  to 
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permit  the  assignee  to  use  his  name  for  the  recovery  of  the  debt.' 
So  in  Meek  v.  Kettlewell,  1  Hare  474,  the  vice  chancellor  was 
clearly  of  opinion,  that  an  assignment  ander  seal  of  that  which  did 
not  pass  at  law  by  the  operation  of  the  assignment  itself,  unaccom- 
panied by  other  acts,  was  no  better  than  a  covenant  or  agreement 
to  assign.  It  was  by  treating  a  deed  which  failed  of  eifect  as  a 
covenant,  that  chancery  was  enabled  to  give  relief  through  a  de- 
cree for  specific  performance:  Chew  v.  Barnet,  11  S.  &  R.  389; 
Bayler  v.  The  Commonwealth,  4  Wright  87.  Hence  it  followed, 
that  where  the  grantor  received  no  consideration,  and  the  obliga- 
tion was  merely  gratuitous,  the  grantee  was  left  to  find  such 
remedy  as  he  could  at  law. 

'^  This  course  of  decision  seems  to  have  been  well  founded  in  the 
peculiar  doctrines  of  equity  and  the  relation  which  they  bore  to 
the  common  law.  It  can  hardly  be  vindicated  on  the  broad  prin- 
ciples of  jurisprudence.  It  is  a  general  rule,  that  he  who  owns, 
shall  have  the  power  to  dispose.  The  ju9  disponendi  should  not 
be  withheld  except  for  some  sufficient  cause,  and  on  special  grounds. 
What,  if  anything,  the  grantor  receives  as  an  equivalent,  concerns 
him,  and  not  society  at  large.  The  right  to  give  is  consequently 
as  clearly  incident  to  the  right  of  property  as  the  right  to  sell. 
Choses  in  action  are  as  much  within  the  scope  of  this  principle  as 
lands  or  chattels ;  and  yet,  as  they  cannot  be  legally  assigned,  the 
refusal  of  equity  to  aid  voluntary  transfers  rendered  it  impossible 
to  give  a  chose  in  action.  The  efiect  was  to  impose  an  arbitrary 
restraint  on  alienation,  which  was  not  unfrequently  attended  with 
injurious  consequences.  A  large  amount  of  property  is  locked  up 
at  the  present  day,  in  bonds,  stocks,  and  other  evidences  of  debt. 
A  capitalist  might  count  his  wealth  in  these  by  thousands,  and  yet 
find  it  difficult  to  provide  for  a  friend  or  relative.  It  was  easy  to 
give  a  house  or  chattel,  but  if  he  attempted  to  bestow  a  debt,  there 
was  an  unexpected  obstacle.  A  demand  might  be  sold,  or  pledged, 
or  released,  but  it  could  not  be  the  subject  of  a  voluntary  transfer. 
If  the  donor  was  versed  in  the  law,  he  might  obviate  the  difficulty 
by  collecting  the  money,  and  investing  it  in  the  name  of  the  bene- 
ficiary. But  this  required  time  and  more  knowledge  than  is  ordi- 
narily possessed.  It  was,  moreover,  impracticable  where,  as  in 
the  case  of  a  policy  of  insurance,  the  debt  was  payable  at  a  future 
day  and  contingent. 

'^  The  evil  was  so  obvious,  that  there  was  a  constant  effort  to 
escape  from  it.  A  chose  in  action  could  not  be  assigned  without  a 
valuable  consideration,  but  where  a  trust  exists,  it  may  be  enforced, 
though  in  favor  of  a  volunteer.  Hence  an  inference,  that  where 
a  man  declared  that  he  held  assets  which  belonged  to  him  in  trust 
for  a  volunteer,  it  was  a  valid  gift.  If,  said  Lord  Cranworth,  '  I 
Bay  expressly  or  impliedly  that  I  constitute  myself  a  trustee  of 
personalty,  that  is  a  trust  executed  and  capable  of  being  enforced 
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without  consideration ;'  and  the  doctrine  was  applied  in  numerous 
instances  to  choses  in  action. 

"  It  is  not  easy  to  find  any  suflScient  ground  for  this  distinction. 

'^  It  was  established,  at  an  early  period,  that  the  transfer  of  the 
legal  title,  in  trust,  for  a  third  person,  would  vest  the  beneficial 
interest  in  the  latter.  Such  was  the  origin  of  uses,  and,  subse- 
quently, of  trusts.  A  declaration  of  trust,  under  these  circum- 
stances, substantiates  the  existence  of  a  duty  which  would  be 
obligatory,  indepei\dently  of  the  declaration.  But  it  does  not  fol- 
low that  an  admission  can  give  rise  to  a  fiduciary  obligation  where 
none  exists.  '  The  ordinary  power  of  a  chancellor,*  said  Gibson, 
C.  J.,  in  Read  v.  Robinson,  6  W.  &  S.  329,  '  extends  no  further 
than  the  execution  of  a  trust  sufficiently  framed  to  put  the  title  out 
of  the  grantor,  or  to  the  execution  of  an  agreement  for  a  trust 
founded  on  a  valuable  consideration,'  and  the  language  of  the  same 
judge,  in  Morrison  v,  Beirer,  2  W.  &  S.  86,  shows  that  he  re- 
garded a  declaration  of  trust  as  inoperative  where  it  does  not  rest 
on  an  antecedent  obligation. 

"  In  this  uncertainty  we  may  revert  to  principles.  A  declaration 
of  trust  by  the  owner  of  property  in  favor  of  a  volunteer,  has  no 
peculiar  efficacy.  It  is  simply  a  gift,  which  derives  its  force  from 
the  will  of  the  donor.  As  applied  to  land,  it  is,  consequently, 
invalid,  if  not  under  seal ;  and  perhaps  even  then,  unless  the 
estate  lies  in  grant.  Where  the  law  prescribes  the  mode  of  con- 
veyance, it  must  be  followed.  When,  however,  there  are  no  legal 
means  of  transfer,  any  words  expressing  an  intention  to  confer  a 
present  interest,  may  be  effectual  in  equity.  There  can  be  no 
clearer  manifestation  of  a  design  to  part  with  the  right  of  property 
in  favor  of  another,  than  an  absolute  assignment  to  him  or  for  his 
use.  The  notion  that  a  gift,  which  would  be  valid  if  made  through 
a  declaration  of  trust,  will  fail  if  put  in  the  form  of  an  assign- 
ment, was  accordingly  repudiated  in  Richardson  v.  Richardson, 
Law  Rep.  3  Eq.  686. 

"  The  question  was,  whether  the  beneficial  interest  in  certain 
promissory  notes  passed  by  a  voluntary  assignment  of  all  the 
donor's  personal  estate.  She  did  not  endorse  the  notes,  and  the 
legal  title  consequently  remained  in  her.  The  chancellor  said  that 
it  was  impossible  to  contend,  after  the  decision  in  Kekewich  v. 
Manning,  1  De  Gex,  Mac.  &  G.  176,  that  the  beneficial  interest 
did  not  pass  by  the  assignment,  because  ^  the  decision  in  that  case 
was  not  merely  that  a  person  who,  being  entitled  to  a  reversionary 
interest  or  to  stock  standing  in  another's  name,  assigns  it  by  a 
voluntary  deed,  thereby  passes,  notwithstanding  that  he  does  not, 
in  formal  terms,  declare  himself  to  be  a  trustee  of  the  property ; 
but  it  amounts  to  this,  that  an  instrument  executed  as  a  present 
and  complete  assignment,  is  equivalent  to  a  declaration  of  trust/ 

^'  Here,  as  in  Kekewich  v.  Manning,  the  instrument  was  under 
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seal,  but  the  ratio  decidendi  was  broad  enough  to  include  an  assign- 
ment by  parol.  Accordingly  where  the  donor  signed  and  delivered 
the  following  memorandum  to  his  physician  :  '  I  hereby  give  and 
make  over  to  Dr.  Morris  an  India  bond,  number  D.  506,  value 
lOOOZ.,  as  some  token  for  his  kind  attention  to  me  during  illness  ;* 
Lord  Romilly  said,  *  the  writing  is  equivalent  to  a  declaration  of 
trust.  If  the  donor  had  said  :  "  I  undertake  to  hold  the  bond  for 
you,"  that  would  have  been  a  declaration  of  trust,  though  there 
had  been  no  delivery.  This  amounts  to  the  same  thing,  and  Dr. 
Morris  is  entitled  to  the  bond :'  Morgan  v.  Millison,  Law  Rep.  10 
Eq.  475. 

'*  The  decisions  have  advanced,  step  by  step,  to  this  conclusion, 
which  is  now  established  in  England.  The  case  of  Kennedy  v. 
Ware  may  be  thought  to  indicate  that  it  does  not  prevail  in  Penn- 
sylvania. I  have  endeavored  to  show  that  the  English  authorities, 
on  which  Chief  Justice  Gibson  relied,  have  been  overruled.  If 
this  were  a  court  of  error,  our  course  would  be  clear.  As  a  tribu- 
nal of  the  first  instance,  we  ought  to  adhere  implicitly  to  the 
rulings  of  the  court  above.  If  the  case  of  Kennedy  v.  Ware 
were  identical  with  this,  it  would  control  our  judgment.  The 
assignment  there  was  by  parol.  Here  it  is  under  seal.  The  dif- 
ference seems  to  be  immaterial,  according  to  the  authorities,  but  it 
affords  room  for  a  doubt.  There  is  another  consideration.  The 
fund  is  given  in  trust  for  Jane  and  James  S.  Bond.  They  are 
described  in  the  instrument  as  the  children  of  John  R.  Bond.  If 
they  are  also  Mrs.  Bond's,  there  is  a  meritorious  consideration 
arising  from  a  tie  of  blood.  It  seems  that  equity  will  give  effect 
to  a  provision  for  a  wife  or  child,  though  not  for  a  collateral  rela- 
tion :  see  Hayes  v.  Kershaw,  1  Sandford  Ch.  258 ;  Buford  v. 
McKee,  1  Dana  107;  Dennison  v.  Goehring,  7  Barr  175;  Ken- 
nedy V.  Ware,  1  Id.  445.  It  was  alleged  during  the  argument  that 
these  were  Bond's  children  by  a  former  wife,  but  this  does  not  ap- 
pear of  record.  On  the  whole,  we  deem  ourselves  entitled  to  uphold 
the  assignment. 

"  The  other  branch  of  the  case  is  hardly  less  obscure.  At  com- 
mon law  a  married  woman  had  no  power  to  dispose  of  her  personal 
estate.  The  right  of  alienation  belonged  to  her  husband,  and 
could  only  be  exercised  by  her  as  his  agent.  The  act  of  1848 
provides,  that  the  property  of  a  feme  covert  shall  not  be  sold, 
mortgaged  or  transferred,  or  in  any  manner  encumbered  by  her 
husband,  without  her  written  consent  first  had  and  obtained  before 
one  of  the  judges  of  the  Court  of  Common  Pleas  of  this  Common- 
wealth. Whoever  drafted  this  act  seems  to  have  forgotten  that 
disabling  the  husband  does  not  enable  the  wife.  The  act  forbids 
him  to  transfer  without  her  written  consent,  &c.,  but  it  provides 
no  means  by  which  she  can  alienate.  The  result  was  a  painful  un- 
certainty, which  the  lapse  of  twenty-five  years,  and  an  exhaustive 
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judicial  investigation,  have  not  removed.  In  Moore  v,  Cornell,  18 
P.  F.  Smith  320,  Sharswood,  J.,  said  that  the  great  object  of  the 
statute  was  to  secure  the  property  of  a  married  woman  against  her 
husband  and  his  creditors.  It  did  not  confer  upon  her  any  power 
or  capacity  which  she  did  not  possess  before,  except  that  of 
making  a  will,  and  of  binding  her  estate  by  a  contract  for  neces- 
saries. It  had  accordingly  been  held,  in  Stoops  v,  Blackford,  that 
an  assignment  of  a  mortgage  by  a  married  woman  is  invalid, 
unless  her  husband  joins  in  the  instrument,  and  it  is  authenticated 
by  her  separate  acknowledgment.  It  was  said,  in  the  course  of 
the  same  opinion,  that  a  mortgage,  though  in  form  a  conveyance 
of  land,  is  substantially  a  security  for  a  debt.  It  is  personal 
property — a  chose  in  action — and  whatever  gives  the  money  se- 
cured by  the  mortgage,  will  carry  the  security  along  with  it. 

'^  It  might  be  inferred  from  this  language,  that  the  transfer  of  a 
wife's  personal  property  requires  not  only  the  concurrence  of  her 
husband,  but  an  acknowledgment  in  accordance  with  the  Act  of 
1848,  as  modified  by  that  of  April  9th  1849. 

"  Such  a  rule  would  render  it  impracticable  for  a  married  wo- 
man to  dispose  of  her  stocks  and  furniture,  or  even  to  make  the 
smallest  present,  without  calling  in  a  justice  of  the  peace  or  notary 
public.  Nay,  more,  the  restriction  would  extend  to  purchases, 
because  it  is  impossible  to  buy  without  givitig  an  equivalent.  It 
has  not  been  imposed  in  terms,  and  we  may  believe  that  the  court 
above  will  do  some  gentle  violence  to  the  Act  of  1848,  rather  than 
adopt  a  conclusion  fraught  with  injurious  consequences.  The 
judge  who  delivered  the  opinion  in  Moore  v.  Cornell,  has  shown 
in  other  instances,  with  his  wonted  clearness,  that  if  a  mortgagee 
is  a  creditor,  he  is  something  more.  He  is  an  owner,  who  may 
enter  and  take  rents  and  profits,  until  the  debt  is  satisfied.  Hence, 
a  transfer  of  his  interest  may  be  acknowledged  and  recorded ;  a 
mode  of  authentication  which  would  be  inappropriate  in  the  case 
of  a  chose  in  action.  The  result  is,  that  according  to  the  best 
consideration  that  we  have  been  able  to  give  to  the  subject,  the 
trustee  is  entitled  to  the  fund  transferred  by  the  assignment." 

The  defendant,  Mrs.  Bond,  took  a  writ  of  error ;  she  assigned 
for  error: — 

6.  Not  entering  judgment  for  the  defendant. 

7.  Deciding  that  the  partial  assignment  of  the  policy  of  in- 
surance by  John  R.  Bond  and  Martha,  his  wife,  without  the 
separate  acknowledgment  of  the  wife  under  the  Act  of  1848,  was 
sufficient  to  pass  her  interest  in  the  said  policy  to  the  extent  of  the 
assignment. 

8.  Deciding  that  the  assignment  created  a  valid  and  binding 
trust  in  Henry  B.  Bunting  as  trustee,  enforcable  against  the  said 
Martha  W.  Bond. 

9.  Deciding  that  the  assignment,  though  without  valuable  con- 
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BideratioD,  was  sufficient  to  bar  the  right  of  the  said  Martha  W. 
Bond  to  the  portion  of  the  said  policy  intended  to  be  transferred 
by  the  said  assignment. 

♦  (7.  J7.  Gross  (with  whom  was  T.  J.  Barger\  for  plaintiff  in  error. 
—The  Married  Woman's  Act  of  April  11th  1848,  Pamph.  L.  536, 
2  Br.  Purd.  1005  et  seq.y  does  not  change  the  common  law  so  as 
to  enable  her  to  convey  or  contract  in  regard  to  her  property  as  a 
feme  sole :  Petit  v.  Fretz,  9  Casey  119 ;  Bear  v.  Bear,  Id.  525 ; 
Peck  V.  Ward,  6  Harris  506  ;  Ulp  v.  Campbell,  7  Id.  361  ;  Thorn- 
dell  V.  Morrison,  1  Casey  826  ;  Glidden  v.  Strapler,  2  P.  F.  Smith 
400  ;  Graham  v.  Long,  15  Id.  383.  The  contracts  and  bonds  of 
a  married  woman  are  absolutely  void:  Caldwell  v.  Walters,  6 
Harris  82  ;  Glyde  v.  Keister,  8  Casey  85 ;  Keen  v.  Coleman,  3 
Wright  299 ;  Keiper  v.  Helfricker,  6  Id.  325  ;  Steinman  v.  Ewing, 
7  Id.  68.  A  mortgage  of  wife's  property  to  secure  the  husband  s 
debt,  to  be  properly  acknowledged,  must  be  according  to  the  provi- 
sions of  the  Act  of  1848 :  Black  v,  Galway,  12  Harris  18  ;  Ly  tie's  - 
Appeal,  12  Casey  131.  So,  of  assignments  of  mortgage  by  married 
women  :  Stoops  v.  Blackford,  3  Casey  213;  Moore  v.  Cornell,  18 
P.  F.  Smith  320;  Jamison  v.  Jamison,  3  Whart.  457.  There 
having  been  no  valuable  consideration  for  the  assignment  of  a  por- 
tion of  the  policy,  the  assignment  was  but  an  imperfect  gift,  and 
no  perfect  trust  was  created,  such  as  equity  will  enforce  at  the  suit 
of  a  volunteer :  Antrobus  v.  Smith,  12  Vesey  39 ;  Edwards  v, 
Jones,  1  Myl.  &  Cr.  226  ;  Dillon  v.  Coppin,  4  Id.  647 ;  Searle  v. 
Law,  15  Sim.  95 ;  Ward  v.  Audland,  8  Beav.  201 ;  Beatson  v. 
Beatson,  12  Sim.  291 ;  Meek  v.  Kettlewell,  1  Hare  464  ;  Kennedy 
V.  Ware,  1  Barr  445;  Jeffreys  v.  Jeffreys,  Cr.  &  Ph.  138;  Camp- 
bell's Estate,  7  Barr  100.  Partial  assignment  of  a  debt  will  not 
bind  the  debtor  either  in  equity  or  law,  nor  deprive  him  of  the 
right  to  pay  the  whole  to  the  assignor  after  notice  that  part  has 
been  transferred  to  the  assignee:  Bobbins  v.  Bacon,  3  Greenl. 
346  ;  Palmer  v.  Merrill,  6  Cush.  282  ;  Hopkins  v.  Beebe,  2  Casey 
85,  88 ;  Gibson  v.  Finley,  4  Md.  Ch.  75. 

T.  J.  Diehl,  foi>  defendant  in  error. — The  acknowledgment  re- 
quired by  the  Act  of  1848,  applies  only  to  property  (evidently 
real  estate)  sold,  conveyed,  mortgaged  or  transferred,  or  in  any 
manner  encumbered  by  her  husband,  and  does  not  apply  to  her 
gift,  assignment  or  other  disposition  of  her  personal  property  by 
an  instrument  in  which  he  joins :  Persch  v.  Quiggle,  7  P.  F.  Smith 
257 ;  Selden  v.  The  Merchants'  National  Bank  of  Meadville,  19 
Id.  424 ;  Hinney  v.  Phillips,  14  Wright  386 ;  Haffey  v.  Carey,  23 
P.  F.  Smith  431. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court,  May 
10th  1875. 
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The  verdict  of  the  jury  on  the  questions  submitted  to  them  in 
the  feigned  issue,  leaves  nothing  to  be  reviewed  but  the  points 
discussed  in  the  able  opinion  of  the  learned  president  of  the  court 
on  the  motion  for  judgment.  ^ 

It  is  not  easy  to  reconcile  Kennedy  r.  Ware,  1  Barr  445,  with 
the  subsequent  case  of  Licey  r.  Licey,  7  Barr  251,  in  which  it 
was  held  that  delivery  of  a  bond  to  a  stranger  passed  the  right 
to  the  debt  as  a  gift.  Chief  Justice  Gibson  is  reported  in  the 
latter  case  to  have  remarked,  when  Kennedy  v.  Ware  was  cited, 
"  there  is  a  distinction  between  a  gift  and  an  assignment ;  the  latter 
is  only  available  in  equity  and  will  only  be  enforced  so  far  as 
there  is  a  consideration.**  But  is  not  a  gift  an  assignment,  per- 
fected by  a  delivery  which  debars  the  donor  from  revocation,  and 
must  not  the  donee  of  a -bond  so  given  sue  upon  it  in  the  name 
of  the  donor?  So  he  admitted  when  he  came  to  pronounce  the 
judgment.  "  Such  a  gift  would  be  inoperative  at  law,  for  as  a 
bond  is  not  negotiable  the  legal  title  would  pass  only  by  an 
observance  of  the  formalities  prescribed  by  the  statute;  but  on 
the  principle  of  Cross  v.  Powel,  and  the  authorities  already  quoted, 
it  would  pass  the  equitable  ownership."  That  principle,  as  the 
chief  justice  states  it,  was  that  if  a  bond  delivered  to  the  obligor 
to  be  cancelled,  but  not  cancelled,  come  again  to  the  hands  of 
the  obligee,  though  valid  at  law,  the  obligor  will  be  relieved  in 
equity.  His  other  authorities  abundantly  show  that  a  bond  deli- 
vered to  be  cancelled  without  consideration,  and  actually  cancelled, 
is  at  an  end  both  in  law  and  equity.  But  all  this  serves  to  con- 
firm the  doctrine  enunciated  by  Chancellor  Kent,  in  regard  to  the 
delivery  necessary  to  perfect  a  gift.  "  Delivery  in  this,  as  in 
every  other  case,  must  be  according  to  the  nature  of  the  thing.  It 
must  be  an  actual  delivery  so  far  as  the  subject  is  capable  of  deli- 
very. It  must  be  secundum  subjectam  materiam^  and  be  the  true 
and  effectual  way  of  obtaining  the  command  and  dominion  of  the 
subject.^/Tf  the  thing  be  not  capable  of  actual  delivery,  there 
must  be  some  act  equivalent  to  it.  The  donor  must  part  not  only 
with  the  possession,  but  with  the  dominion  of  the  property.  If  the 
thing  given  be  a  chose  in  action,  the  law  requires  an  assignment 
or  some  equivalent  instrument,  and  the  transfer  must  be  actually 
executed:**  2  Kent  Com.  439.  To  hold  otherwise  would  be  in 
effect  to  decide  that  the  owner  of  a  chose  in  action  not  evidenced 
by  a  note,  bond  or  other  instrument,  could  not  make  a  gift  of  it, 
which  would  be  an  unreasonable  limitation  of  his  right  of  pro- 
perty. There  was  a  very  good  reason  in  the  case  before  us  for 
the  non-delivery  of  the  policy,  because,  being  for  $10,000,  the 
donor  retained  the  sum  of  $5600,  and  the  whole  was  to  be  subject 
to  the  payment  pro  rata  of  the  funeral  and  other  expenses  incurred 
in  the  last  illness  of  John  R.  Bond.  Taking  the  instrument  to  be 
not  an  assignment,  but  a  covenant  to  allow  the  covenantee  to  use 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  219 

[Bond  V,  Bunting.] 

the  name  of  the  covenantor  to  recover  the  money  for  the  use  de- 
clared, the  seal  at  law  imported  a  consideration.  _^- 

There  is,  then,  a  distinction  between  this  case  and  Kennedy  v. 
Ware,  which  was  the  case  of  a  parol  assignment  of  a  judgment 
without  a  delivery  or  anything  which  the  law  holds  equivalent  to  it. 

It  is  certainly  the  tendency  of  all  the  modern  authorities  to 
maintain  the  general  doctrine  which  may  indeed  be  stated  as  a 
formula,  that  wherever  a  party  has  the  power  to  do  a  thing  (stat- 
ute provisions  being  out  of  the  way),  and  means  to  do  it,  the 
instrument  he  employs  shall  be  so  construed  as  to  give  effect  to  his 
intention.  It  is  but  the  application  of  the  old  maxim,  irUerpretatio 
ehartarum  benigne  facienda  est  ut  res  magis  valeat  quam  per  eat — 
quando  res  non  valet  ut  ago  valeat  quantum  vaUre  potest.  It  cannot 
be  doubted  that  Mr.  and  Mrs.  Bond  could  by  a  declaration  under 
seal  have  constituted  themselves  trustees  for  the  purpose  set  forth 
in  the  statement,  and  why,  if  it  cannot  for  want  of  consideration 
operate  as  a  good  equitable  assignment,  may  it  not  be  effectual  as 
declaration  of  trust  ?  The  later  English  authorities  certainly  sus- 
tain the  learned  president  below  in  his  opinion  upon  this  point, 
and  they  have  been  recognised  in  this  court  in  a  recent  judgment, 
though  the  case  was  not  one  which  justified  their  application: 
Helfenstein's  Estate,  27  P.  F.  Smith  328. 

The  remaining  question  presents  no  serious  difficulty.  The 
provisions  of  the  Married  Woman's  Act  requiring  an  acknowledg- 
ment by  the  wife,  is  confined  by  its  terms  to  powers  given  by  her 
to  her  husband  to  sell  and  dispose  of  her  property,  real  or  personal : 
Haffey  v.  Carey,  23  P.  F.  Smith  431,  and  cases  there  cited.  It 
follows  that  she  may  assign  her  choses  in  action,  her  husband 
joining  in  the  act  of  disposition,  without  acknowledgment  of  any 
kind ;  nor  is  any  change  made  by  the  Act  of  May  14th  1864 
(Pamph.  L.  158),  which  was  evidently  only  intended  to  quiet  a 
doubt  upon  the  subject.  The  assignment  of  a  mortgage  stands 
upon  a  different  footing.  It  is  not  a  mere  chose  in  action,  but 
also  a  conveyance  of  the  real  estate.  The  mortgagee  is  a  pur- 
chaser within  the  statute  of  Elizabeth,  and  the  recording  acts  apply 
to  him.  Judgment  affirmed. 


Philadelphia,  Wilmington  and  Baltimore  Railroad 
Co.  versus  Stinger. 

1 .  Negligence  is  the  absence  of  care,  according  to  the  circomstances. 

2.  It  is  the  duty  of  an  engineer  approaching  a  highway,  if  danger  is  to 
be  apprehended,  to  give  warning  by  sounding  the  whistle,  or  other  sufficient 
ahirm  ;  the  failure  to  do  so  is  negligence  per  ««,  to  be  determined  by  the 
court 

3.  The  court  is  to  decide  the  question  of  negligence,  where  the  precise 
'  duty  is  determinate  and  the  same  under  all  circumstances. 

4.  A  wanton,  unnecessary  sounding  of  the  whistle  is  negligence. 
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5.  A  railroad  company  having  a  chartered  right  to  propel  their  cars  bT 
steam,  are  not  responsible  for  injuries  resulting  from  the  proper  use  of  such 
agency. 

6.  Whether  alarming  a  horse  and  causing  an  accident  b^  a  rapidly-moving 
train,  or  sounding  a  whistle,  will  make  the  company  liable  for  damages, 
depends  upon  whether  it  was  from  want  of  proper  care  in  those  in  charge 
of  the  train. 

7.  What  would  be  due  care  in  running  a  train  through  a  sparsely  settled 
rural  district  might  be  negligence  in  approaching  a  large  c\tj. 

8.  A  train  was  passing  through  a  city  on  a  railroad  which  had  a  number 
of  short  curves,  so  that  persons  could  see  the  train  but  for  a  short  distance ; 
it  was  crossed  by  several  streets  and  passed  over  a  river  on  a  drawbridge ; 
the  rule  of  the  company  required  that  the  whistle  should  be  sounded  about 
a  certain  point,  to  warn  the  bridge-tender  and  persons  about  to  cross  at 
other  streets.  Held,  the  use  of  the  whistle  at  that  point  in  the  ordinary 
manner  was  not  negligence. 

9.  If  the  whistle  nad  not  been  sounded  at  such  point  and  one  had  been 
injured  by  reason  of  the  omission,  it  would  have  been  negligence  per  se. 

10.  One  driving  an  unbroken  or  vicious  horse,  or  one  easily  frij^htened  by 
a  locomotive,  along  a  public  road  running  side  by  side  with  a  railroad,  does 
80  at  his  own  peril;  the  right  of  the  company  to  move  their  trains  on  their 
road  is  as  high  as  that  of  the  individual  to  use  the  public  road. 

11.  Frankford  &  Bristol  Turnpike  Co.  v,  Philadelphia  &  Trenton  Railroad 
Co.,  4  P.  F.  Smith  345,  adopted. 

March  Slst  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia:  Of  July  Term 
1873,  No.  9. 

This  was  an  action  on  the  case,  brought  to  September  Term 
1871,  of  the  court  below,  by  Daniel  Stinger  against  the  Philadel- 
phia, Wilmington  and  Baltimore  Railroad  Company. 

The  declaration  was,  that  the  plaintiff  was  driving  his  horse  and 
wagon  in  which  he  was  riding,  on  Gray's  Ferry  avenue  in  the  city 
of  jPhiladelphia,  alongside  of  which  the  defendant's  railroad  was 
located ;  that  the  defendant's  servant,  in  propelling  a  locomotive  on 
their  railroad,  ^^  made  such  great  noise  and  shrieks  by  blowing  a 
whistle  connected  with  the  locomotive,  that  by  and  through  the 
carelessness,  negligence  and  improper  conduct  of  the  defendants, 
by  their  said  servant  in  that  behalf,  the  plaintiff's  horse  was 
startled  and  scared,  became  unmanageable  and  ran  away,  and 
plaintiff  was  thrown  from  his  wagon  under  the  wheels  thereof,  and 
was  run  over  by  them ;"  was  greatly  injured,  &c.;  was  hindered 
from  attending  to  his  business,  and  had  to  expend  a  large  sum  of 
money  in  endeavoring  to  be  healed,  &c. 

The  track  of  defendant's  road  from  their  depot  runs  along 
Washington  avenue  to  a  point  opposite  the  United  States  arsenal, 
on  the  west  side  of  the  Gray's  Ferry  road,  between  Twenty-sixth 
and  Twenty-seventh  streets ;  it  there  turns  and  runs  westwardly, 
parallel  with  that  road,  to  the  railroad  over  the  Schuylkill  river. 
The  road  in  this  space  makes  a  curve  at  the  arsenal,  another  just 
east  of  Twenty-eighth  street,  a  third  half  a  square  beyond  Thirty- 
first  street;  the  cunres  are  so  decided  that  the  road  can  be  seen 
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bat  a  short  distance  beyond  them.  Between  Twenty-eighth  street 
and  the  river  there  are  four  road- crossings  over  the  railroad,  one 
near  Thirtieth  street,  another  at  Thirtieth  street,  one  at  Thirty- 
second  street,  one  at  Newport  or  Thirty-third  street,  the  bridge 
being  about  three  squares  from  Thirty-third  street;  the  bridge  and 
the  crossings  at  Thirty-second  and  Thirty-third  streets  cannot  be 
seen  until  the  curve  beyond  Thirty-first  street  has  been  passed. 
The  bridge  is  a  draw-bridge,  at  each  end  of  which  a  watchman  is 
stationed  to  flag  the  trains,  after  the  whistle  has  given  him  notice 
of  their  approach. 

•  The  rule  of  the  company  and  custom  of  the  engineers  were  to 
ring  the  bell  until  the  engine  had  passed  beyond  the  thickly-built 
parts  of  the  city,  and  afterwards  to  use  the  whistle  alone  to  warn 
persons  about  crossing  the  railroad  at  the  before-mentioned  streets, 
and  the  watchman  at  the  bridge. 

The  case  was  tried  February  17th  1873,  before  Lynd,  J. 

The  plaintiff  testified:  "  On  the  27th  of  June  1871,  I  was  re- 
turning from  market;  when  opposite  the  arsenal  I  stopped  to  see 
if  any  train  was  coming  down  the  avenue ;  I  thought  I  could  make 
it  home  before  any  engine  would  come,  and  kept  on;  between 
Thirty  and  Thirty -first  street  an  engine  opened  a  great  blast;  it 
frightened  my  horse;  he  started  to  run  away;  I  stepped  out  to 
get  him  by  the  head,  and  they  blew  again,  and  I  fell  under  the 
wagon  between  the  wheels.  It  was  because  the  second  blast 
started  the  horse;  if  it  had  not  been  for  the  second  blast  he  would 
have  stopped ;  the  engine  was  going  west,  the  same  direction  as  I 
was — ^behind  me." 

Witness  then  described  the  extent  of  his  injuries. 

On  cross-examination,  he  said :  ''  The  horse  had  a  fashion  of 
turning  sharp  around,  but  was  quiet  when  got  by  the  head.  ♦  *  * 
I  drove  the  horse  daily  for  two  or  three  months  before ;  he  was 
always  afraid  when  the  whistle  blew.  I  always  got  notice  of  the 
approach  of  the  train,  and  got  out  and  stood  by  his  head." 

Other  witnesses  of  plaintiff  who  saw  the  occurrence  testified 
much  as  the  plaintiff  had  done. 

One  witness  said  the  horse  started  and  ran  at  the  first  blast  of 
the  whistle,  which  was  at  Twenty-eighth  street,  and  seemed  to  be 
more  frightened  than  any  horse  he  ever  had  seen;  the  second 
blast  was  at  Thirtieth  street. 

Another  testified  that  he  saw  Stinger  tumbling  out  after  the  first 
blast,  but  could  not  say  how  many  whistles  he  heard. 

Another  witness  testified  that  the  horse  was  a  young  horse  and 
afraid  of  a  locomotive. 

For  the  defendants,  the  engineer  of  the  train  testified  that  he 
blew  the  whistle  first  at  Twentieth  street,  then  at  Thirtieth  street ; 
it  was  blown  but  once  after  passing  Twenty-eighth  street.  The 
rules  were  to  blow  at  Twentieth  and  Thirtieth  streets ;  when  he  saw 
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a  space  where  there  were  no  carriages  he  blew  a  short  whistle,  just 
east  of  Thirtieth  street ;  he  blew  when  he  came  to  an  opening,  as 
was  the  practice;  it  was  a  signal  whistle  ;  he  had  not  blown  twice. 

On  cross-examination,  the  witness  said  that  they  did  not  at  the 
time  of  the  trial  blow  a  whistle  at  Thirtieth  street. 

Several  of  the  hands  on  the  train  testified  that  the  whistle  was 
blown  but  once  after  leaving  Twentieth  street ;  the  custom  was  to 
blow  a  whistle  near  Thirtieth  street,  *'  using  judgment  in  regard  to 
carriages." 

Another  witness  testified  that  at  the  time  of  the  accident  there 
were  but  few  houses  in  that  locality  ;  since  that  time  the  number 
had  much  increased ;  after  this  increase  an  order  was  issued  by  the 
defendants  that  the  whistle  should  not  be  blown  between  Twenty- 
eighth  street  and  the  bridge ;  and  the  bell  only  was  rung ;  it  is 
important  to  give  a  signal  to  the  bridge ;  ringing  a  bell  is  very  in- 
adequate for  that ;  the  bridge  is  at  Thirty-sixth  street ;  the  whist- 
ling was  stopped  because  the  trafiic  has  increased. 

The  following  are  points  of  the  defendants,  and  their  answers 
by  the  court : — 

2.  The  defendants,  being  authorized  to  use  steam-engines  upon 
their  railroad  alongside  Gray's  Ferry  road,  in  the  city  of  Phila- 
delphia, for  the  purpose  of  moving  their  trains,  are  not  responsible 
for  accidents  arising  from  fright  to  horses  occasioned  by  the  noises 
incident  to  the  employment  of  such  engines. 

Answer :  "  Just  as  that  point  is  worded  I  cannot  afiirm  it ;  with 
a  slight  alteration  I  could,  in  this  way:  That  the  defendants 
being  authorized  to  use  steam-engines  upon  their  railroad  along- 
side Gray*s  Ferry  road,  in  the  city  of  Philadelphia,  for  the  pur- 
pose of  moving  their  trains,  are  not  responsible  for  accidents 
arising  from  fright  to  horses,  occasioned  by  noises  necessarily  inci- 
dent to  the  careful  employment  of  such  engines. 

"  You  will  consider  if  the  blowing  of  a  whistle  is  a  necessary  in- 
cident of  the  movement  of  trains.  I  leave  it  to  you  to  say  as  a 
question  of  fact.  I  do  not  choose  to  treat  it  as  a  matter  of  law. 
You  will  consider  whether  the  train  could  have  been  moved  with- 
out a  steam-whistle,  as  a  matter  of  fact ;  the  best  evidence  of  that 
is,  that  some  time  since  this  occurrence,  the  company  has  discon- 
tinued whistling  at  that  place.  Noises  must  be  necessarily  incident 
to  the  careful  movement  of  trains,  but  trains  make  different  noises. 
A  long  train  moving  at  a  rapid  rate  of  speed  makes  noise  if  no 
whistle  be  used.  Still,  if  it  were  alleged  that  a  train  was  moved 
with  great  rapidity,  more  care  would  be  required,  and  it  may  well 
be,  if  movement  of  a  train  rapidly  makes  much  noise,  and  a  horse 
was  started  by  the  noise,  that  it  would  be  negligent  if  the  train 
made  more  noise  than  a  careful  use  of  the  train  required." 

3.  Unless  the  evidence  shows  that  the  defendants*  servants,  in 
charge  of  the  engine  running  upon  their  track  alongside  of  Gray's 
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Ferry  road,  were  exercising  their  right  to  use  and  move  such 
engine  in  an  extraordinary  way,  and  without  due  and  reasonable 
care,  no  negligence  can  be  imputed  to  them  in  this  respect,  and 
the  defendants  are  not  liable  for  the  accident  which  happened  to 
the  plaintiff. 

Answer :  "  I  affirm  that  just  as  it  is  written,  but  it  still  comes 
back  to  the  starting-point,  whether  the  blowing  of  the  whistle  there 
was  not  using  the  engine  in  an  extraordinary  way." 

4.  There  is  no  evidence  in  the  case  of  want  of  ordinary  care  on 
the  part  of  the  defendants,  and  the  verdict  should,  therefore,  be 
for  the  defendants. 

Answer:  "  I  decline  so  to  charge  you ;  the  question  will  be  for 
you.'* 

6.  If  the  jury  believe  that  the  plaintiff  drove  a  horse  which, 
according  to  his  own  testimony,  became  easily  frightened  at  loco- 
motives, it  was  negligence  on  his  part  to  drive  such  horse  alongside 
Gray's  Ferry  road  in  close  proximity  to  the  defendants*  railroad ; 
and  if  the  horse,  while  being  so  driven,  became  frightened  by  an 
engine,'  he  cannot  recover. 

Answer:  "  I  decline  so  to  charge  you.  The  law  will  not  banish 
horses  from  highways  because  locomotives  cross  or  traverse  them. 
The  eflfect  of  a  man  having  a  horse  liable  to  fright  from  a  locomo- 
tive would  be,  to  require  him  to  use  a  greater  degree  of  care.  It 
would  impose  a  duty  upon  him  not  to  bring  the  horse  in  contact 
with  an  engine  unnecessarily ;  but  here  there  was  no  other  road. 
The  law  does  not  compel  a  man  to  go  out  of  his  way  a  mile  or 
more,  even  to  avoid  such  a  danger.  He  must  be  more  watchful. 
You  must  remember  what  I  said  about  contributory  negligence  in 
the  management  of  his  own  horse.  If  he  approach  a  railroad  with 
such  a  horse,  he  ought  to  look  out  for  trains.  If  he  saw  a  train, 
it  would  impose  the  duty  on  him  to  keep  out  of  the  way,,  or,  if 
overtaken  on  the  route,  and  he  should  find  that  the  locomotive  was 
upon  him,  he  should  get  out  and  hold  the  horse  by  his  head ;  but 
it  is  not  contributory  negligence  in  itself  to  go  there  with  such  a 
horse.     It  did  impose  a  greater  degree  of  caution." 

The  court  charged  also :  "Negligence,  among  other  things,  con- 
sists in  doing  that  which  a  man  of  ordinary  caution  would  not  do 
under  the  circumstances.  I  need  not  further  define  negligence 
with  a  view  to  your  conclusions  in  this  case.  [The  question  in  this 
case  is,  whether  this  engineer,  in  sounding  the  steam-whistle,  under 
the  circumstances,  did  that  which  a  man  of  ordinary  prudence  and 
consideration  for  his  fellows  would  not  have  done.]  You  will  take 
into  view  all  the  circumstances;  what  a  steam-whistle  is,  what  a 
noise  it  makes,  the  alleged  nearness  of  the  wagon  and  [the  alleged 
excited  condition  of  the  horse.  If  the  horse  was  really  running 
away,  and  the  locomotive  was  overhauling  it,  and  within  fifty  feet, 
and  then  blew,  you  will  consider  if  the  engineer  did  what  a  pru- 
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dent  and  careful  roan  would  have  done  when  he  blew  the  whistle.] 
If  he  did,  your  verdict  should  be  for  the  defendants.  If  an  ordi- 
narily careful  man  would  not  have  done  it,  your  verdict  should  be 
for  the  plaintiff,  unless  you  find  the  plaintiff  guilty  of  negligence. 
The  plaintiff,  to  recover,  must  show  that  not  only  the  act  of  the 
engineer  was  negligent,  assuming  his  act  occasioned  the  injury,  but 
also  that  he  himself  was  not  negligent  in  bringing  his  horse  where 
he  was  and  in  his  attempts  to  control  him.  The  law  does  not  per- 
mit one  to  recover  if  he  has  been  negligent  himself.  You  will 
consider  if  the  plaintiff,  when  he  jumped  out,  did  as  an  ordinarily 
cautious  man  would  have  done ;  whether  a  careful  man  would  have 
stuck  to  the  wagon  or  not.  He  says  he  jumped  off  voluntarily. 
If  he  was  knocked  off  there  would  be  no  ground  to  charge  him 
with  negligence ;  otherwise,  if  he  voluntarily  jumped  off.  The  law 
imposes  the  obligation  to  use  judgment  in  such  a  case ;  you  will, 
therefore,  consider  if  plaintiff  was  guilty  of  negligence.  If  you 
find  that,  no  matter  how  negligent  defendants  were,  your  verdict 
should  be  for  the  defendants.  ♦  *  * 

The  verdict  was  for  the  plaintiff  for  J1600. 

The  defendants  took  a  writ  of  error ;  they  assigned  for  error : — 

1,  2.  The  parts  of  the  charge  in  brackets. 

8-6.  The  answers  to  defendants'  2d,  3d,  4th  and  6th  points,  re- 
spectively. 

J.  E.  Oowen  (with  whom  was  T.  JETart^  Jr.\  for  plaintiffs  in 
error. — The  use  of  the  steam-whistle  is  not  negligence  per  9e: 
Wharton  on  Negligence  676,  secta.  386,  898 ;  Shearman  on  Negli- 
gence, sect.  486,  note  1.  A  company  is  not  liable  for  accidents 
nrom  fright  of  horses,  occasioned  by  escape  of  steam,  ringing  bells, 
whistling,  &c. :  Burton  v.  Phila.,  W.  &  B.  Railroad,  4  Harrington 
252;  Bordentown  v,  Camden  &  Atlantic  Railroad,  2  Harrison  314 ; 
King  i;.  Pease,  4  B.  &  Ad.  80 ;  Railway  v.  FuUerton,  4  C.  B.  N. 
S.  54. 

M.  A.  Dropsie,  for  defendant  in  error. — The  question  of  negli- 
gence is  for  the  jury  and  not  for  the  court :  Huyett  v.  Phila.  & 
Reading  Railroad  Co.,  11  Harris  374 ;  McCuUy  v.  Clarke  &  Thaw, 
4  Wright  408  ;  Lackawanna  &  Bloomsburg  Railroad  Co.  v.  Doak, 
2  P.  F.  Smith  381.  Questions  of  skill,  vigilance,  care  and  proper 
management  in  any  business,  are  necessarily  questions  of  fact  and 
are  to  be  referred  to  a  jury :  Frankford  &  Bristol  Turnpike  Co.  v. 
The  Philada.  &  Trenton  Railroad  Co.,  4  Id.  350. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  May 
10th  1875. 

This  case  presents  two  questions:  The  first  is  whether  the  en- 
gineer of  the  train  was  guilty  of  negligence  in  blowing  the  alarm 
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whistle;  the  second,  whether  the  plaintiff  below  was  chargeable 
with  contributory  negligence  in  driving  a  horse  admitted  by  him 
to  be  afraid  of  the  cars,  upon  Gray's'Ferry  road,  alongside  of  the 
railroad,  at  the  time  in  question. 

Negligence  has  been  defined  to  be  the  absence  of  care,  accord- 
ing to  the  circumstances :  Turnpike  Co.  v.  The  Railroad  Co.,  4 
P.  F.  Smith  345.  In  some  cases,  the  blowing  of  the  steam-whistle 
of  a  locomotive  has  been  held  to  be  negligence;  in  others,  the 
omission  to  do  so  has  been  treated  as  negligence.  Yet  there  is  no 
want  of  harmony  between  these  apparently  conflicting  decisions. 
The  character  of  the  act  depends  upon  the  circumstances  accom- 
panying it.  Thus,  it  is  clearly  the  duty  of  an  engineer,  when  his 
train  approaches  a  public  highway,  if  danger  is  to  be  apprehended, 
to  give  warning  by  sounding  the  whistle,  or  other  sufficient  alarm. 
The  failure  to  do  so  would  be  negligence  per  8e.  For  while  negli- 
gence is  usually  a  question  of  fact  for  a  jury,  there  are  some  cases 
in  which  a  court  can  determine  that  omissions  constitute  negligence. 
They  are  those  in  which  the  precise  measure  of  duty  is  determin- 
ate ;  the  same  under  all  circumstances.  Where  the  duty  is  defined, 
a  failure  to  perform  it  is  of  course  negligence,  and  may  be  declared 
by  the  court :  McCully  v.  Clarke,  4  Wright  406.  On  the  other 
hand,  the  wanton  and  unnecessary  sounding  of  the  whistle  has 
been  held  to  be  negligence.  The  Penna.  Railroad  Co.  v.  Barnett, 
9  P.  F.  Smith  25y,  illustrates  both  of  the  views  suggested.  In 
that  case,  the  engineer  of  the  train,  having  given  no  notice  of  its 
approach,  blew  his  whistle  under  a  bridge  whilst  a  traveller  was 
passing  over  it,  by  means  whereof  his  horse  took  fright,  ran  off, 
and  injured  him.  It  was  held,  that  the  omission  to  give  notice  by 
whistling,  or  other  signal,  of  the  approach  of  the  train  to  the 
bridge,  as  well  as  the  blowing  of  the  whistle  while  the  engine  was 
under  the  bridge,  there  being  no  apparent  necessity  therefor,  was 
properly  left  to  the  jury  as  evidence  of  negligence. 

The  plaintifi*s  in  error,  having  a  right  under  their  charter  to 
propel  their  cars  by  the  use  of  steam,  are  not  to  be  held  responsible 
in  damages  for  injuries  resulting  from  the  proper  use  of  such  an 
agency.  It  was  held,  in  The  Turnpike  Co.  v.  The  Railroad  Co., 
before  cited,  that  a  loss  of  property  adjacent  to  a  railroad  from  the 
sparks  of  a  locomotive,  apart  from  misuse,  is  damnum  absque  in- 
juria. It  was  said  by  the  present  Chief  Justice,  in  delivering  the 
opinion  of  the  court  in  that  case:  "The  law  in  conferring  the 
right  to  use  an  element  of  danger,  protects  the  person  using  it, 
except  for  the  abuse  of  his  privilege.**  It  may,  therefore,  be  safely 
assumed,  that  the  company  are  not  liable  for  injuries  resulting 
from  the  use  of  their  cars  where  due  care  is  exercised.  The  noise 
of  a  rapidly-moving  train,  as  well  as  the  sound  of  the  whistle, 
may  alarm  a  horse,  and  cause  an  accident ;  whether  such  accident 
imposes  a  liability  upon  the  company  to  make  compensation  in 

28  P.  F.  Smith— 15 
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damages,  must  depend  to  a  great  extent  upon  the  fact  whether  it 
was  the  result  of  a  want  of  proper  care  on  the  part  of  the  persons 
in  charge  of  such  train. 

What  is  proper  care  cannot  be  determined  by  any  fixed  rule  of 
law.  It  must  depend  upon  the  facts  of  the  particular  case.  That 
which  would  be  due  care  in  running  a  train  through  a  sparsely 
settled  rural  district,  might  be  negligence,  if  not  actual  reckless* 
ness,  in  approaching  a  large  city.  The  steam-whistle  is  one  of  the 
recognised  methods  of  signalling  the  approach  of  a  train.  Its 
universal  use  upon  railroads  is  a  strong  argument  in  fisivor  of  its 
efficiency.  It  is  shrill  and  piercing ;  can  be  heard  for  a  great  dis- 
tance, and  can  be  mistaken  for  nothing  else.  Yet  it  has  its  disad- 
vantages. More  than  all  other  sounds,  it  is  a  terror  to  animals 
unaccustomed  to  its  warning.  Where  trains  are  passing  through 
the  built-up  portions  of  towns  and  cities,  it  is  not  needed,  nor 
often  used.  In  such  cases  they  move  slowly,  and  the  ringing  of  a 
bell  sufficiently  answers  the  purposes  of  an  alarm,  and  is  not  so 
likely  to  frighten  horses.  But  where  it  is  necessary  to  warn  cross- 
ings or  bridges  at  a  distance  in  advance  of  the  train,  no  sufficient 
substitute  has  yet  been  found  for  the  whistle.  It  can  be  heard  in 
any  condition  of  wind  and  weather.  In  the  absence  of  the  dis- 
covery of  any  suitable  substitute,  and  in  view  of  its  use  upon  all 
roads  operated  by  steam,  the  mere  fact  of  the  whistling  furnishes 
no  presumption  of  negligence.  Was  the  whistle  used  in  such  a 
wanton  manner  as  to  amount  to  negligence?  The  learned  judge 
left  this  question  to  the  jury.  And  in  so  far  he  was  ri^ht.  But 
he  also  left  it  for  the  jury  to  decide  whether  the  use  of  the  whistle 
at  all  in  that  particular  place,  was  negligence.  The  train  had 
passed  beyond  the  closely  built-up  portions  of  the  city,  which 
ended  at  Twenty-eighth  street,  and  there  were  but  few  houses 
between  that  point  and  Gray's  Ferry  bridge.  The  engineer 
whistled  about  Thirtieth  street.  The  plaintiff  says  he  whistled 
twice ;  that  the  first  whistle  frightened  his  horse,  and  it  commenced 
to  run ;  that  just  as  he  was  getting  it  under  control,  there  was  a 
second  *^  blast "  from  the  whistle,  and  his  horse  then  became  un- 
manageable, threw  him  out,  and  the  wagon  passed  over  him. 
Gray's  Ferry  road  and  the  railroad  at  this  point  are  side  by  side. 
The  train  and  the  plaintiff  were  going  in  the  same  direction,  and 
at  the  moment  when  the  accident  occurred  the  train  had  nearly 
overhauled  him.  It  was  a  disputed  fact  whether  the  whistle  was 
sounded  once  or  twice  in  this  vicinity.  The  conductor,  engineer 
and  fireman  of  the  train,  and  other  witnesses  for  the  company, 
testify  that  there  was  but  one  whistle  west  of  Twenty-eighth  street. 
Nor  is  the  plaintiff  sustained  by  all  of  his  own  witnesses  as  to  the 
second  whistle. 

If  the  court  below  had  left  the  jury  to  find  negligence  firom  the 
use  of  the  whistle  the  second  time,  if  they  believed  it  to  have  been 
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80  used,  provided  the  engineer  saw,  or  with  proper  care  might  have 
seen  the  plaintiff's  wagon,  and  that  his  horse  was  becoming  un- 
manageable, there  would  have  been  no  error.  But  he  submitted 
the  case  to  the  jury  in  such  a  way  as  left  them  at  liber^  to  find 
negligence  from  the  use  of  the  whistle  once  at  or  about  Thirtieth 
street.  It  must  be  borne  in  mind  that  the  Philadelphia,  Wilming- 
ton and  Baltimore  railroad  runs  along  Washington  avenue,  in  this 
city,  until  it  reaches  a  point  opposite  the  United  States  arsenal, 
situate  on  the  west  side  of  Gray's  Ferry  road,  between  Twenty  sixth 
and  Twenty-seventh  streets.  It  then  turns,  enters  upon  the  com- 
pany's grounds  alongside  of  the  Gray's  Ferry  road,  and  runs  par- 
allel with  that  road  a  short  distance  from  it,  and  several  feet  above 
its  grade,  to  the  bridge  over  the  Schuylkill  river.  The  road  makes 
several  curves ;  one  at  the  arsenal,  another  just  east  of  Twenty- 
eighth  street,  and  the  third  half  a  square  beyond  Thirty-first 
street.  These  curves  are  all  so  decided  that  the  road  can  be  seen 
for  a  short  distance  only  beyond  them ;  the  Gray's  Ferry  bridge 
and  the  last  two  road-crossings  being  invisible  until  the  last  curve 
has  been  passed,  a  point  above  Thirty-second  street.  Between 
Twenty- eighth  street  and  the  Schuylkill  there  are  four  road-cross- 
ings over  the  railroad,  the  bridge  being  about  three  squares  beyond 
the  last  crossing.  The  bridge  is  a  draw-bridge,  a  watchman  being 
stationed  at  eacn  end,  for  the  purpose  of  flagging  the  trains,  upon 
being  warned  by  the  whistle  of  their  approach.  It  was  the  daily 
practice  to  blow  the  whistle  at  Thirtieth  street.  The  rules  of  the 
company  require  it.  We  have  seen  that  there  were  several  cross- 
ings, as  well  as  the  bridge-tender,  to  be  warned  of  the  approaching 
train.  They  were  invisible  by  reason  of  the  curves.  The  engineer 
had  the  right,  under  the  circumstances,  to  blow  the  whistle  in  the 
vicinity  of  Thirtieth  street,  sufficiently  to  give  notice  of  the  ap- 
proach of  the  train.  Its  use  once,  in  the  ordinary  manner,  was 
not  evidence  of  negligence,  and  it  ought  not  to  have  been  suj)mit- 
ted  to  the  jury  as  such.  On  the  contrary,  had  he  omitted  to  give 
such  warning,  and  by  reason  thereof  the  plaintiff  had  been  struck 
and  injured  by  the  train,  we  should  have  been  compelled  to  say, 
under  the  authority  of  our  own  cases,  that  such  omission  was 
negligence  per  96, 

It  was  urged  that  any  use  of  the  whistle  at  this  point  was  un- 
necessary, and  the  fact  that  it  has  since  been  abandoned,  was 
stated  as  strong  evidence  in  support  of  this  view.  The  aban- 
donment, however,  was  doubtless  due  in  a  great  measure  to  the 
changed  circumstances.  This  locality  has  been  much  improved 
since  1871,  and  there  are  many  more  houses  there  now  than  for- 
merly. We  have  held  these  corporations  to  a  strict  line  of  respon- 
sibility for  the  failure  to  give  sufficient  warning  of  the  approach  of 
their  trains  at  road-crossings.  It  would  not  be  just  to  them,  nor 
safe  to  the  travelling  public,  for  us  now  to  criticise  too  closely  the 
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precise  amount  of  noise  employed  in  giving  the  needed  warning  at 
such  places,  or  the  means  of  producing  it. 

There  was  also  error  in  the  answer  of  the  learned  judge  to  the 
defendant's  sixth  point.  It  is  true,  the  law  will  not  banish  horses 
from  the  highways.  It  is  equally  clear  that  the  plaintiff  had  a 
right  to  drive  the  horse  referred  to,  or  any  other  horse,  however 
vicious,  upon  the  Gray's  Ferry  road,  at  this  particular  point  of 
danger.  We  are  not  dealing  with  the  absolute  rights  of  the  par- 
ties. The  question  here  is  one  of  prudence  and  care.  When  a 
man  drives  an  unbroken  or  vicious  horse,  or  one  that  is  easily 
frightened  by  a  locomotive,  along  a  public  road  running  side  by 
side  with  a  railroad,  and  liable  to  be  met  or  overtaken  by  a  train, 
he  does  so  at  his  own  risk.  It  is  an  act  amounting  to  recklessness. 
That  there  was  no  other  road  for  the  plaintiff  to  use,  does  not 
matter.  There  were  other  horses  which  he  might  have  procured 
for  use  in  such  a  dangerous  locality.  Duties  and  obligations  are 
mutual.  The  railroad  company  had  as  high  a  right  to  move  their 
trains  upon  their  road  as  the  plaintiff  had  to  drive  his  horse  along 
Gray's  Ferry  road.  Both  were  bound  to  the  exercise  of  care  in 
accordance  with  the  circumstances  of  the  case. 

We  do  not  lose  sight  of  the  fact  that,  in  such  questions  as  this, 
the  interests  of  other  parties  are  concerned.  The  right  of  a  man 
to  risk  his  own  life,  and  that  of  his  horse,  may  be  conceded ;  but 
not  the  right,  by  an  act  of  negligence,  if  not  of  recklessness,  to 

Elace  in  peril  the  lives  of  hundreds  of  others  who  may  happen  to 
e  travelling  in  a  train  of  cars. 
What  we  have  said,  disposes  of  the  third  and  sixth  assignments 
of  error.     The  remaining  assignments  are  carved  out  of  the  two 
just  mentioned,  and  do  not  need  more  specific  notice. 
The  judgment  is  reversed,  and  a  uenire  facias  de  novo  awarded. 


Lucas  et  al  versus  Government  National  Bank  of 
Pottsville. 

1 .  A  national  bank  retaining  more  interest  than  is  allowed  by  the  30th 
section  of  the  Act  of  Congress  of  June  3d  1864,  forfeits  the  entire  interest 
on  the  loan. 

2.  In  an  action  by  a  national  bank  the  defendant  may  set-off  the  amount 
of  usurious  discounts  on  the  other  transactions. 

3.  The  interest  paid  by  defendant  beyond  that  authorized  by  the  Act  of 
Congress,  belongs  to  the  defendant,  and  the  bank  can  hold  it  only  for  his 
use. 

4.  In  an  action  in  a  state  court  to  recover  back  usurious  interest  charged 
by  a  national  bank,  the  Pennsylvania  Act  of  March  28th  1858,  which  limits 
the  bringing  of  the  suit  to  six  months,  does  not  operate.  The  suit  may  be 
brought  at  any  time  within  six  years. 

6.  Brown  ».  Second  National  Bank  of  Erie,  22  P.  F.  Smith  209 ;  Thomas 
V.  Shoemaker,  6  W.  A  S.  179,  followed. 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  229 

[Lucas  0.  GoTernment  National  Bank.] 

March  Slat  1875.  Before  Aqnbw,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Schuylkill  county:  Of 
January  Term  1874,  No.  171. 

This  was  an  action  of  assumpsit,  brought  May  21st  1873,  by 
The  Government  National  Bank  of  Pottsville,  against  John  Lucas 
and  J.  D.  Jones,  trading  as  John  Lucas  &  Co.  Th6  suit  was  for 
the  recovery  of  the  amount  of  a  check  for  J3000,  dated  October 
8tb  1872,  drawn  by  George  J.  Richardson  in  favor  of  defendants 
and  by  them  endorsed  and  payable  at  The  Mechanics'  National 
Bank  of  Philadelphia,  on  the  1st  of  November  1872 ;  also  a  note 
of  Richardson  for  (2500,  dated  July  5th  1872,  payable  in  four 
months  to  the  defendants  and  by  them  endorsed ;  also  a  note  of 
Richardson  for  $4000,  dated  September  28th  1872,  payable  in 
four  months  to  the  defendants  and  by  them  endorsed. 

The  defendants  filed  an  affidavit  of  defence,  June  24th  1873 : 

''  That  the  said  notes  and  check  were  sold  to  said  plaintiffs 
at  a  discount  of  from  18  to  24  per  cent,  per  annum,  and  defendants 
received  from  the  plaintiffs  the  amount  of  said  notes  and  check, 
less  said  rate  of  discount.  In  addition  to  the  above,  the  said 
plaintiff  has  received  from  said  George  J.  Richardson,  on  his 
notes,  within  the  past  two  years,  the  sum  of  not  less  than  $3000 
in  excess  of  the  legal  rate  of  interest,  the  same  having  been  pur- 
chased by  the  said  plaintiff  at  about  the  rate  of  21  to  24  per  cent, 
per  annum  discount  from  said  defendants,  and  said  defendants 
claim  from  plaintiffs  double  the  aforesaid  amount,  as  provided  by 
the  Act  of  Congress.*' 

Subsequently,  June  24th,  by  leave  of  the  court,  defendants  filed 
a  supplementflJ  affidavit  of  defence,  setting  out  that  through  an 
oversight  they  had  stated  in  the  original  affidavit  that  the  dis- 
counts, amounting  to  $3000,  had  been  paid  by  Richardson,  and 
averred  that  the  discounts  had  been  paid  by  themselves. 

On  motion  of  the  attorney  of  the  plaintiffs,  the  court  (Walker, 
J.)  entered  judgment  against  the  defendant  for  $9466.81,  the  whole 
amount  of  the  claim,  less  interest  at  the  rate  of  18  per  cent,  per 
annum  from  the  maturity  of  the  paper ;  the  court  holding  that  the 
claim  as  to  the  $8000  was  in  the  nature  of  a  penalty^  and  could 
not  be  the  subject  of  a  set-off ;  and  that  under  the  rennsylvania 
Act  of  Assembly  of  March  28th  1868,  sect.  2,  Pamph.  L.  622,  1 
Br.  Purd.  803,  pi.  2,  such  excessive  interest  could  not  be  recov- 
ered except  suit  were  brought  for  it  within  six  months. 

The  defendants  took  out  a  writ  of  error  and  assigned  for  error : 
entering  judgment  in  favor  of  the  plaintiff  for  $9466.81,  and  hold- 
ing that  the  affidavits  of  defence  were  insufficient. 

D.  A.  J<me9  and  J.  W.  ^  J,  Ryon^  for  plaintiffs  in  error. — 
The  30th  sect,  of  the  Act  of  Congress  of  June  3d  1864,  under 
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"which  plaintiff  was  organized,  authorizes  national  banks  to  reserve 
or  charge  on  any  loan  or  discount  made  on  any  note  or  other  evidence 
of  debt,  interest  at  the  rate  allowed  by  the  laws  of  the  state  where 
the  bank  is  located ;  and  knowingly  reserving  or  charging  a  greater 
rate  of  interest,  shall  be  a  forfeiture  of  the  entire  interest  on  the 
note,  &c.,  and  if  a  greater  rate  of  interest  has  been  paid,  the  per- 
son paying  the  same  may  recover  back  in  any  action  of  debt  twice 
the  amount  of  the  interest  from  the  bank  receiving  the  same  ;  pro- 
vided that  such  action  be  commenced  within  two  years  from  the 
time  the  usurious  transaction  occurred. 

The  affidavit  showed  that  the  plaintiffs  retained  more  than  6 
per  cent.,  Pennsylvania  rate,  and  therefore  the  court  should  have 
deducted  the  whole  interest :  Brown  v.  Second  National  Bank  of 
Erie,  22  P.  F.  Smith  209;  Hartman  v.  Banner,  24  Id.  36; 
Youngman  v.  Walter,  23  Id.  134.  Usurious  interest  may  be 
recovered  back  in  an  action  for  money  had  and  received :  Thomas 
V,  Shoemaker,  6  W.  &  S.  179,  and  is  not  under  the  limitation  of 
the  Pennsylvania  Act  of  1858.  The  offence  of  taking  usury  is  that 
it  is  taken  on  the  footing  of  a  contract :  Fitzsimmons  v.  Baum,  8 
Wright  40 ;  Heath  v.  Page,  13  P.  F.  Smith  121 ;  s.  c,  12  Wright 
146 ;  Beaver  Co.  v.  Amstrong,  8  Id.  63 ;  Campbell  v.  Sloan,  12 
P.  F.  Smith  481 ;  Bosler  v.  Rheem,  22  Id.  64 ;  Chamberlain  v. 
McClurg,  8  W.  &  S.  35.  Unliquidated  cross-demands  arising  out 
of  a  distinct  contract  may  be  set-off:  Nickle  v.  Baldwin,  4  W.  & 
S.  290 ;  Phillips  v,  Lawrence,  6  Id.  150 ;  Ellmaker  v.  Ins.  Co., 
Id.  439  ;  Hunt  v.  Gilmore,  9  P.  F.  Smith  450.  A  defendant  may 
set-off  usurious  interest  taken  by  plaintiff  on  other  loans  :  Thomas 
V.  Shoemaker,  supra;  2  Starkie  Ev.  92 ;  Lowry  v.  Bourdieu,  Doug. 
451 ;  Williams  v.  Hedley,  8  East  378 ;  Philanthropic  Building 
Association  v.  McKnight,  11  Casey  470 ;  Kupfert  v.  Guttenburg 
Association,  6  Id.  465 ;  Lloyd  v.  Scott,  4  Peters  205 ;  Tyler  on 
Usury,  ch.  32,  p.  421.  The  30th  sect,  as  to  usury  is  remedial  and 
is  to  be  liberally  expounded :  1  Bl.  Com.  88,  and  notes ;  Taylor 
V.  United  States,  8  Howard  352. 

O;  R.  Kaercher^  for  defendant  in  error. — "  From  18  to  24 
per  cent.,**  is  too  indefinite:  Love  v.  Brown,  2  Wright  809.  Aver- 
ments in  affidavits  of  defence  are  to  be  tiJsen  most  favorably  for 
the  plaintiff:  Ogden  v.  Offerman,  2  Miles  40.  Jurisdiction  of 
the  question  of  forfeiture  in  this  case  was  exclusively  in  the 
United  States  courts:  1  Kent's  Com.  401-408,  and  therefore 
the  defendant  could  not  plead  set-off  in  a  state  court :  Waterman 
on  Set-off  29.  Congress  cannot  compel  a  state  court  to  entertain 
jurisdiction :  Hintermister  v.  Bank,  10  New  York  R.  (S.  C)  345  ; 
Tiffany  v.  National  Bank  of  Missouri,  18  Wallace  410.  The  for- 
feiture is  a  penalty  and  cannot  be  the  subject  of  set-off:  Bank  of 
Chambersburg  v.  Commonwealth,  2  Grant  385.    A  right  of  action 
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for  tort  cannot  be  assigned :  Bullard  v.  Raynor,  80  New  York 
197 ;  Waterman  on  Set-off  102,  148,  149,  154 ;  Gogel  v.  Jacoby, 
5  S.  &  R.  117 ;  Fairman  v.  Fluck,  5  Watts  516 ;  Wilson  v.  Mc- 
Elroy,  8  Casey  82 ;  First  National  Bank  of  Mt.  Joy  v.  Gish,  22 
P.  F.  Smith  13. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  October 
11th  1875. 

This  was  an  action  brought  by  the  Government  National  Bank 
of  Pottsville  against  John  Lucas  &  Co.,  on  two  certain  notes  and 
one  check,  all  of  which  were  drawn  by  George  J.  Richardson  to 
the  defendants,  and  by  them  endorsed  to  the  plaintiff.  John 
Lucas,  on  the  part  of  the  defendants,  filed  an  affidavit  of  defence, 
setting  forth,  "  That  the  said  John  Lucas  &  Co.  were  the  payees 
on  the  notes  and  check  upon  which  suit  is  founded,  and  that 
George  J.  Richardson  was  the  maker.  That  said  notes  and  check 
were' sold  to  the  said  plaintiff  at  a  discount  of  from  18  to  24  per 
cent,  per  annum,  and  that  the  defendants  received  from  the  plain- 
tiff the  amount  of  said  notes  and  check,  less  said  rate  of  discount. 
In  addition  to  the  above,  said  plaintiff  has  received  from  said 
George  J.  Richardson  (corrected  by  a  supplemental  affidavit  to 
read  '  defendants,'  instead  of  '  George  J.  Richardson  *)  on  his 
(their)  notes,  not  less  than  J3000  in  excess  of  the  legal  rate 
of  interest,  the  same  having  been  purchased  by  the  plaintiff 
at  about  the  rate  of  21  to  24  per  cent,  per  annum  discount 
from  the  said  defendants ;  and  said  defendants  claim  from  the 
plaintiffs,  double  the  amount  of  interest  under  the  Act  of  Con- 
gress." On  the  7th  day  of  July  1873,  on  motion  of  the  plain- 
tiff's counsel,  the  court  entered  judgment  against  the  defendants 
for  the  whole  amount  of  the  plaintiff's  claim,  with  interest  from 
and  after  the  maturity  of  the  paper,  striking  out  and  disallow- 
ing, however,  18  per  cent.,  the  amount  of  discount.  This  judg- 
ment is  erroneous  in  that  it  includes  interest  on  the  paper  in 
suit  from  the  time  it  fell  due.  The  Act  of  Congress  speaks  in 
this  wise:  "And  knowingly  taking,  receiving  or  charging  a  rate 
of  interest  greater  than  aforesaid,  shall  be  held  and  adjudged 
a  forfeiture  of  the  entire  interest  which  the  note,  bill  or  other 
evidence  of  debt  carries  with  it,  or  which  has  been  agreed  to  be 
paid  thereon :"  Rev.  Stat.  sec.  5198. 

Observe,  it  is  the  entire  interest  which  the  bill  or  note  carries 
with  it  that  is  forfeited,  and  not  merely  that  which  the  party  bor- 
rowing may  agree  to  pay.  The  illegal  act  destroys  the  interest 
bearing  power  of  the  obligation,  and  as  there  can  be  no  point  in 
the  history  of  such  paper  at  which  it  is  freed  from  the  taint  of 
illegality,  so  it  follows  there  can  be  no  point  of  time  from  which  it 
can  bear  interest.  The  plaintiff  was  entitled  to  recover  the  face 
of  the  note  and  check,  and  no  more :  Brown  v.  Second  National 
Bank  of  Erie,  22  P.  F.  Smith  209. 
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Technically,  the  latter  part  of  the  affidavit  of  defence  is  bad, 
for  it  claims,  as  a  set-off,  that  which  the  Act  of  Congress  im- 
poses as  a  penalty  on  the  usurious  transaction,  to  wit,  double 
the  amount  of  the  interest  paid.  In  this,  defendants  had  no 
such  interest  as  would  enable  them  to  use  it  by  way  of  defal- 
cation, for  it  could  be  acquired  only  through  an  action  of  debt 
under  the  statute,  and  until  the  forfeiture  was  pronounced  in 
their  favor,  by  judgment  of  the  court,  they  had  nothing  therein 
which  would  be  the  subject  of  set  off.  But,  as  we  hold,  that 
the  defendants  are  entitled  to  defalk  the  amount  of  the  usurious 
discounts,  which  they  paid  the  plaintiffs  on  previous  transac- 
tions, we  are  disposed  to  treat  the  affidavit  as  faulty  only  in 
form,  rather  than  substance.  The  money  paid  to  the  plaintiff, 
over  and  above  that  which  the  Act  of  Congress  authorized  it  to 
receive,  belonged  to  the  defendants,  and  the  bank  could  hold  it 
only  for  their  use.  This  very  point  was  raised  and  decided  in 
Thomas  v.  Shoemaker,  6  W.  &  S.  179.  That  case  ruled  that 
usurious  interest  paid  might  might  be  recovered  back  in  an  action 
for  money  had  and  received,  and  that  it  was  not  questionable,  but 
that  such  interest  secured  on  previous  transactions,  might  be  de- 
falked against  the  plaintiff^s  claim  in  the  suit  then  pending.  This 
decision  was  made  under  the  Act,  If  23,  then  in  force,  by  which, 
where  more  than  legal  interest  was  received,  the  money  or  other 
thinss  lent  was  wholly  forfeited. 

The  reason  lying  at  the  foundation  of  this  and  all  similar  de- 
cisions is  very  obvious.  The  receiving  of  such. excessive  interest, 
is  treated  by  the  supreme  power  in  the  state,  as  a  public  evil,  and 
as  such,  prohibited ;  consequently,  when  taken  against  the  statu- 
tory prohibition,  it  is  acquired  without  right  and  no  title  thereto 
vests  in  the  taker.  In  such  case  he  is  to  be  held  as  one  wrong- 
fully in  possession  of  his  neighbor's  property. 

This  reason  applies  d  fortiori  to  the  case  in  hand,  for  these 
national  banks  are  the  mere  creatures  of  the  Act  of  Congress. 
From  it  they  derive  all  the  powers  they  possess ;  when,  therefore, 
they  act  contrary  to  its  express  provisions  and  mandates,  they 
usurp  powers  that  do  not  belong  to  them,  and  such  act  is  clearly 
ultra  vires  and  void.  In  the  case  now  in  hand,  if  the  affidavit  of 
John  Lucas  be  true,  this  bank  has  taken  from  the  defendants  some 
J3000,  which  the  Act  of  Congress  has  not  only,  in  express  terms, 
declared  it  should  not  take,  but  imposed  a  penalty  upon  it  for 
taking. 

By  no  right,  then,  does  the  plaintiff  hold  this  money;  it  has  no 
property  therein,  and  its  possession  thereof  is  but  that  of  a  trustee 
or  bailee  of  the  defendants. 

Another  error  into  which  the  court  fell,  was  in  supposing  that 
the  case  came  within  the  provision  of  our  Act  of  March  28th 
1858,  which  provides,  that  where  the  debt  and  excessive  interest 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  238 

[Laoas  v.  Goyernment  National  Bank.] 

have  been  paid,  no  action  to  recover  back  such  excess  can  be 
maintained  bat  within  six  months  after  such  payment.  But  this 
case  does  not  comes  under  that  act,  but  as  we  have  seen,  under  the 
Act  of  Congress,  which  operates  upon  a  subject  of  its  own  crea- 
tion, and  over  which  it  has  supreme  control ;  hence  our  act  cannot 
be  made  to  supplement  the  national  statute  with  a  limitation  not 
found  in  it.  As  the  only  limitation  found  in  the  Act  of  Con- 
gress applies  alone  to  the  action  for  the' penalty,  it  follows  that 
the  claim  of  the  defendants  can  only  be  barred  by  a  failure  to  sue 
for  the  same  within  the  period  of  six  years  after  it  accrued. 

The  judgment  is  reversed  and  a  procedendo  awarded. 


Com  Exchange  National  Bank  versus  National       i  ^  sg 
Bank  of  the  Republic.  ^^ — 

1.  A  forged  check  was  deposited  on  Saturday  with  the  defendant  bank 
and  on  Monday  it  was  delivered  to  the  plaintiff,  the  drawee  bank,  in  the  ex- 
changes through  the  Clearing  House  :  tne  depositor  drew  against  the  deposit 
on  Monday  after  the  exchanges  were  made.  On  Tuesday  the  plaintiff  noti- 
fied the  defendant  of  the  forgery,  and  demanded  repayment,  which  was 
refused.  Held,  that  there  was  no  negligence  in  the  time  of  the  notice  and 
demand. 

2.  The  right  of  the  plaintiff  to  recover  back  the  money  did  not  depend  on 
the  right  or  ability  of  the  defendant  to  recover  from  the  forger. 

3.  The  Act  of  April  5th  1849,  is  not  mereljr  declaratory  of  the  law  as  it 
then  stood ;  it  gives  a  clear  right  to'  the  plaintiff  to  recover  the  money  paid 
by  him  to  a  previous  holder. 

4.  The  Clearing  House  rules  required  that  notice  as  to  paper  specified 
should  be  given  within  a  certain  time  ;  forged  paper  was  not  amongst  that 
specified.     In  an  action  to  recover  the  amount  of  forged  paper  paid  by  the 

Slaintiff  to  defendant,  the  rules  of  the  Clearing  House  were  not  evidence  for 
efendant. 

5.  AU  the  facts  in  this  case  not  sufficient  to  go  to  the  jury  on  the  question 
of  negligence. 

6.  Levy  v.  Bank  U.  S.,  1  Binn.  27,  not  law.  Tradesmens'  Bank  v.  Third 
National  Bank,  16  P.  F.  Smith  435,  compared. 

April  Ist  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Mbrcur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  July  Term 
1878,  No.  145. 

This  was  an  amicable  action,  entered  July  20th  1872,  by  the 
Corn  Exchange  National  Bank  against  The  National  Bank  of  the 
Republic.  The  action  was  for  the  recovery  of  the  amount  of  a 
forged  check  on  the  plaintiff  paid  by  them  to  the  defendant.  The 
check  purported  to  have  been  drawn  by  W.  A.  Simpson  &  Son, 
and  was  for  $2000. 

The  cause  was  tried  May  29th  1873,  before  Mitchell,  J. 

The  evidence  was,  that  the  check  was  brought  to  the  defendant 
bank  on  Saturday,  June  Ist  1872,  by  T.  M.  Simpson,  a  son  of  WiU 
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Ham  A.  Simpson,  one  of  the  firm ;  Simpson  said  he  desired  to  open 
an  account  in  that  bank ;  he  deposited  the  check  in  controversy  and 
it  was  passed  to  his  credit  in  an  account  then  opened.  The  check 
was  passed  in  the  regular  way  through  the  exchanges  of  the  Clear- 
ing House,  and  received  by  the  plaintiff  on  Monday,  the  3d  of 
June.  On  the  afternoon  of  that  day  T.  M.  Simpson,  by  his  own 
check,  drew  from  the  defendant  31800.  On  the  4th,  about  twelve 
o'clock,  the  plaintiff  notified  the  defendant  that  the  check  was  a 
forgery,  and  demanded  payment,  which  was  refused.  Both  plain- 
tiff and  defendant  are  members  of  the  Clearing  House.  The  banks 
meet  at  the  Clearing  House  at  half-past  eight  in  the  morning,  and 
deliver  to  each  other  the  checks  received  on  the  preceding  day. 
The  plaintiff  gave  evidence  further,  by  the  paying  teller,  that  the 
checks  from  the  Clearing  House  come  sealed  to  the  bank,  and  are 
opened  at  the  paying  teller's  desk,  examined  and  passed  to  the 
book-keeper.  The  account  of  W.  A.  Simpson  &  Son  was  good  for 
the  amount  of  the  check ;  the  teller  did  not  then  discover  that  it 
was  a  forgery ;  on  the  4th  of  June,  W.  A.  Simpson  informed  the 
plaintiff  tnat  their  firm  had  reason  to  believe  that  a  forgery  had 
been  committed  on  them  for  $2000  or  (2500 ;  the  teller  then  ex- 
amined the  check  in  question,  but  was  not  able  to  say,  from  exam- 
ination, that  it  was  a  forgery. 

On  cross-examination,  the  witness  said :  that  the  checks  of  W. 
A.  Simpson  &  Son  were  drawn  from  a  check-book,  such  as  was 
furnished  by  the  plaintiff  to  all  depositors;  the  check  in  question 
was  not  from  such  book;  the  customary  checks  of  Simpson  & 
Son  were  blue,  the  one  in  question  was  red ;  knew  of  no  instructions 
not  to  pay  checks  unless  perforated  or  stamped ;  there  was  nothing 
to  show  this  different  from  other  checks  issued ;  the  signature  was 
like  that  of  the  firm. 

For  the  defendant,  W.  A.  Simpson  testified:  that  the  check  was 
not  like  any  drawn  by  their  firm ;  they  never  drew  any  check  that 
was  not  taken  from  the  book  furnished  them  by  the  bank  ;  they 
^ve  the  bank  instructions  not  to  pay  any  check  unless  perforated. 
The  signature  was  not  like  that  of  the  firm ;  perhaps  four  or  five 
checks  might  have  been  given  without  perforation,  but  special 
orders  were  given,  in  each  case,  to  pay  them. 

Under  objection  and  exception,  the  defendant  gave  in  evidence 
the  rules  of  the  Clearing  House;  one  rule  was,  that  checks  received 
in  the  morning  exchanges,  when  not  found  good  or  were  informal, 
might  be  returned  to  the  bank  before  twelve  o'clock  of  the  same  day ; 
other  rules  fixed  the  times  at  which  notice  should  be  given  to  the 
members  of  the  Clearing  House  as  to  irregularities  which  were  spe- 
cified in  the  rules;  none  of  those  specified,  were  as  to  forged 
checks,  &c. 

The  plaintiff,  in  rebuttal,  gave  evidence  by  their  paying-teller 
that  it  was  very  common  to  give  and  pay  checks  not  perforated  or 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVAN.AI  236 

[Corn  Exchange  Nat.  Bank  r.  Nat.  Bank  of  the  Republic] 

stamped  ;  he  did  not  recollect  any  instructions  to  pay  only  on  one 
kind  of  check;  they  depended  little  on  signatures,  chiefly  on 
knowledge  of  the  parties  presenting  the  checks ;  coming  through 
the  Clearing  House  is  a  guaranty  to  every  bank  ;  the  stamp  of 
Simpson  &  Son  was  not  peculiar ;  it  was  used  by  thousands  of 
firms. 

By  the  Act  of  April  6th  1849,  sect.  10,  Pamph.  L.  426,  1 
Br.  Purd.  159,  sect.  5,  it  is  enacted,  That  wherever  any  value  shall 
be  received  as  a  consideration  for  or  in  payment  of  any  bill  of  ex- 
change, draft,  check,  promissory  note,  or  other  negotiable  instru- 
ment, by  the  holder  thereof,  from  the  endorsee  or  payer  of  the 
same,  and  the  signature  of  any  person  represented  to  be  a  party 
thereto,  whether  as  drawer,  acceptor  or  endorser,  shall  have  been 
forged  thereon,  and  such  value  by  reason  thereof  erroneously  given 
or  paid,  such  endorsee  or  payer  respectively  shall  be  entitled  to 
recover  back  from  the  person  previously  holding  or  negotiating  the 
same,  the  amount  so  as  aforesaid  given  or  paid  by  such  endorsee 
or  payer  to  such  person,  with  lawful  interest  thereon  from  the 
time  of  demand  of  re-payment. 

The  court  charged : — 

"This  is  an  unfortunate  case  in  which,  by  another  person's 
wrongdoing,  one  of  these  two  parties,  both  innocent,  must  suffer. 
The  rule  of  law  is  well  settled,  that  in  such  a  case  that  person 
must  bear  the  loss  whose  negligence  or  whose  want  of  active 
diligence  has  caused  the  loss.  The  law  dves  to  an  active,  atten- 
tive and  diligent  person  the  advantage  which  his  conduct  entitles 
him  to. 

"  The  rule  of  the  law  formerly  was,  that  a  bank  was  bound  to 
know  the  signatures  of  its  depositors.  So  strict  was  this  rule, 
that  if  the  bank,  through  its  receiving- teller,  took  a  forged  check 
on  deposit  and  entered  it  in  the  depositor's  bank-book,  the  bank 
was  bound  by  the  entry,  and  could  not  refuse  to  pay  the  amount 
so  credited  to  the  depositor,  although  the  depositor  had  not  lost 
anything  or  changed  his  condition  in  any  way  by  reason  of  the 
entry  of  the  deposit.  To  change  this  rule,  the  legislature  passed 
the  Act  of  1849,  that  you  have  heard  read.  But  this  act  does 
not  take  away  the  necessity  of  notice,  Vith  due  diligence,  to  the 
party  from  whom  it  was  received,  nor  does  it  relieve  parties  from 
the  consequences  of  negligence. 

"  There  appears  to  have  been  no  delay  in  notifying  defendant 
as  soon  as  the  forgery  was  discovered.  [And  therefore,  under  the 
Act  of  1849,  the  plaintiff  is  entitled  to  recover,  unless  there  has 
been  negligence  on  its  part,  and  through  that  negligence  the  de- 
fendant has  been  put  in  a  position  to  lose  by  paying  this  money  to 
plaintiff.]" 

["  The  defendant  claims  that  there  has  been  such  negligence, 
and  that  is  the  question  you  have  to  consider.] 
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"  First.  As  to  the  difference  between  this  check  and  those  ordi- 
narily used  by  Wm.  A.  Simpson  &  Son.  Their  checks  are  taken 
from  a  book,  and  are  blue  in  color,  and  are  punched  or  perforated 
by  a  stamp  before  presentation.  Simpson  says  he  gave  special 
orders  not  to  pay  checks  unless  in  this  usual  form.  Plaintiff,  on  the 
contrary,  says  there  were  no  such  orders  from  Simpson,  and  it  is 
so  common  for  parties  to  draw  checks  not  from  their  regular  check- 
books, and  to  omit  punching,  that  it  is  no  negligence  not  to  have 
discovered  this.     This  is  a  question  for  you  to  decide. 

["  The  defendant  was  bound  to  wait  a  reasonable  time  to  see  if 
the  check  was  good ;  having  waited  a  reasonable  time  without  no- 
tice of  anything  wrong,  it  was  entitled  to  consider  the  check  all 
right  and  to  pay  out  money  on  its  credit.] 

["The  rules  of  the  Clearing  House  do  not  apply  to  forged  checks, 
but  may  be  considered  by  the  jury  as  some  indication  of  what  rea- 
sonable time  would  be.] 

'*  If  you  believe  the  plaintiff  was  negligent  in  taking  the  check, 
and  defendant  waited  a  reasonable  time  before  paying  out  the 
money,  then  you  will  find  for  the  smaller  amount,  admitted  by  de- 
fendant to  be  due ;  but  if  plaintiff  was  not  negligent  or  defendant 
did  not  wait  a  reasonable  time,  then  you  will  find  a  verdict  for 
plaintiff  for  the  whole  $2000,  with  interest." 

The  verdict  was  for  the  plaintiff  for  $211.87. 

The  plaintiff  took  a  writ  of  error  and  assigned  for  error. 

1.  The  admission  of  the  rules  of  the  Clearing  House  in  evidence. 

2-5.  The  parts  of  the  charge  in  brackets. 

S,  Dickson  ^with  whom  was  «7.  .C.  Bullitt),  for  plaintiff  in  error, 
referred  to  ana  applied  the  Act  of  1849 :  Tradesmen's  Bank 
V.  Third  National  Bank,  16  P.  F.  Smith  435.  Money  paid  under 
mistake  of  fact  may  be  recovered  back  notwithstanding  negli^nce, 
delay  in  giving  notice  or  change  of  position  of  the  receiver :  Kelly 
V.  Solari,  9  M.  &  W.  54 ;  Townsend  v.  Crowdy,  8  C.  B.  N.  S. 
98.  The  facts  in  this  case  furnished  no  evidence  of  negligence  for 
the  jury  :  Howard  Express  Co.  v.  Wile,  14  P.  F.  Smith  201.  It 
was  for  the  court  to  say  whether  the  delay  in  giving  notice  was 
unreasonable :  Learning  i>.  Wise,  23  P.  F.  Smith  173. 

(7.  S,  Pancoasty  for  defendant  in  error. — The  Act  of  1849  was 
merely  to  correct  the  hardship  from  the  particular  point  decided 
in  Levy  v.  United  States  Bank,  1  Binn.  37,  but  gave  no  higher 
quality  than  any  other  right  to  recover  ;  such  right  would  be  af- 
fected by  general  and  well  settled  principles  of  law:  Roth  v. 
Crissy,  6  Casey  145.  What  is  reasonable  for  performance  or 
rescission,  where  the  contract  is  silent,  may  be  collected  from  facts 
proved  by  parol :  Ellis  v.  Thompson,  3  M.  &  W.  445 ;  Cocker  v. 
Henk,  3  Sumner  530. 
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Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  May 
10th  1875. 

An  eifort  has  been  made  to  distinguish  this  case  from  that  of  the 
Tradesmen's  Bank  v.  Third  National  Bank,  16  P.  F.  Smith  435, 
but  we  think  without  success.  The  remark  of  the  late  Chief  Justice 
Read  in  the  concluding  paragraph  of  his  opinion  in  that  case  has 
no  application  to  the  present  one.  There,  it  was  alleged  that  the 
defendants  were  not  liable  because  they  were  merely  agents  for 
another  bank.  The  court  said  if  the  fact  were  so  it  made  no 
difference,  as  the  money  had  not  been  paid  over  by  the  bank  to  its 
principal.  There  is  no  allegation  here  that  the  defendants  are  the 
agents  of  another  bank.  They  became  the  owners  of  the  forged 
check ;  passed  it  upon  the  plaintiffs,  and  received  value  therefor. 
Whether  the  defendants  gave  cash  or  a  credit  for  the  check  when 
they  received  it,  does  not  concern  the  plaintiffs.  Their  right  to 
recover  back  the  money  they  paid  does  not  depend  upon  the  right 
or  the  ability  of  the  defendants  to  recover  from  the  person  who 
forged  the  check,  and  passed  it  upon  them.  The  Act  of  1849  was 
not  merely  declaratory  of  the  law  as  it  then  stood.  It  gives  a 
clear  right  to  the  holder  of  forged  paper  to  recover  the  money 
paid  by  him  to  a  previous  holder.  Upon  this  right  the  act  im- 
poses no  qualification. 

It  was  contended,  however,  upon  the  trial  in  the  court  below, 
that  the  plaintiffs  were  not  protected  by  the  Act  of  1849,  because 
they  had  been  guilty  of  negligence.  It  is  not  necessary  for  us  to 
express  an  opinion  as  to  how  far  negligence  is  a  defence  under 
this  act,  for  the  reason  that  there  was  not  sufficient  evidence  upon 
this  point  to  justify  the  learned  judge  of  the  District  Court  in  sub- 
mitting it  to  the  jury.  There  must  he  something  more  than  a 
scintilla  of  evidence  to  entitle  it  to  go  to  the  jury.  Howard  Ex- 
press Company  v.  Wile,  14  P.  F.  Smith  201.  In  this  case  the 
forged  check  was  received  by  the  plaintiffs  through  the  Clearing 
House  on  Monday,  the  3d  day  of  June,  and  the  next  day  the 
defendants  were  notified  of  the  forgery.  It  is  said  the  plaintiffs 
should  have  discovered  the  forgery  earlier ;  in  fact  should  have  de- 
tected it  when  the  check  was  first  received  through  their  exchanges ; 
that  it  was  of  a  different  color  from  the  checks  usually  drawn  by 
the  firm,  and  the  signature  was  not  a  close  imitation.  If  Levy  v. 
U.  S.  Bank,  1  Binn.  27,  were  still  the  law,  there  would  have  been 
more  force  in  the  latter  suggestion.  In  that  case  it  was  held  that 
the  bank  was  bound  to  know  the  signature  of  its  depositors,  and 
having  received  a  forced  check  on  deposit  and  entered  it  as  cash  in 
the  holder's  bank  book  was  not  entitled  to  recover  it  back.  A  case 
could  hardly  arise  of  the  payment  of  money  upon  a  forged  check 
in  which  a  plausible  charge  of  negligence  could  not  be  made.  To 
hold  that  a  failure  to  detect  the  forgery  when  such  a  check  was 
presented  for  payment,  amounts  to  such  negligence  as  would  pre- 
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vent  a  recovery  under  the  Act  of  1849,  would  be  to  fritter  away 
the  act,  and  render  it  practically  useless.  The  fact  that  the  check 
was  of  a  different  color  from  those  usually  drawn  by  the  firm,  and 
was  not  perforated,  if  evidence  at  all  of  negligence,  was  so  unim- 
portant as  not  to  justify  the  submission  of  the  question  to  the  jury. 
There  was  also  error  in  admitting  the  rules  of  the  Clearing  House 
in  evidence.  They  did  not  apply  to  forged  checks,  and  may  have 
misled  the  jury. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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227   «6»  ^*  ^°  *^®  printed  blanks  of  a  telegraph  company  was  a  condition  that  the 

^  company  would  charge  extra  for  repeating  a  message,  and  would  not  be 
responsible  for  any  error,  &Cm  in  transmitting  an  unrepedted  message,  &c. 
The  plaintiff  knowing  the  rule  deliyered  a  messaj^e  to  the  company  without 
requiring  it  to  be  repeated  ;  there  was  an  error  m  the  transmission.  Held, 
that  the  company  was  not  responsible.     Per  Hare,  P.  J. 

2.  The  maxim  quilihet  potest  renunciare  juri  pro  se  introducto  does  not 
appl^  to  breach  of  a  duty  m  relation  to  a  right  conferred  on  an  individual 
for  his  protection  and  for  the  common  good.     Id. 

3.  Telegraph  companies  are  public  agents,  and  as  such  bound  to  exact  dili- 
gence ;  and  liable  to  every  one  injured  by  a  want  of  due  care  on  their  part 
or  that  of  their  agents.     Id, 

4.  Such  company  may  prescribe  rules  to  insure  safety  and  diminish  loss 
in  case  of  accident,  and  may  declare  that  if  they  are  not  observed  the  partv 
injured  shall  be  precluded,  on  the  doctrine  of  contributory  negligence ;  such 
rules  must  be  reasonable.     Id, 

5.  One  sending  a  message  and  not  asking  it  to  be  repeated  is  taken  to 
have  acquiesced,  in  the  conditions  prescribed  by  the  rules,  and  cannot  object 
to  a  precaution  which  he  has  waived.    Id. 

April  2d  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mbrcur, 
GrORDON,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  July  Term 
1873, -No.  138. 

This  was  an  action  on  the  case,  brought  to  the  September  Term 
of  the  court  below,  by  George  Y.  Passmore  against  The  Western 
Union  Telegraph  Company. 

The  declaration  set  out,  that  the  plaintiff,  on  the  14th  of  March 
1865,  offered  to  defendants,  at  their  oflSce  in  Parkersburg,  West 
Virginia,  a  message  to  be  transmitted  to  P.  Edwards,  423  Walnut 
Street,  Philadelphia,  in  the  following  words,  "  I  hold  the  Tibbs 
tract  for  you;  all  will  be  right;"  that  defendants  accepted  the 
message  and  undertook  to  transmit  it  to  Philadelphia  and  deliver 
it  to  Edwards  for  a  reward  then  paid  by  the  plaintiff,  but  the  de- 
fendants fraudulently  intending  to  deceive  and  injure  the  plain- 
tiff, "  erroneously,  untruly,  negligently  and  carelessly,"  sent  and 
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delivered  to  Edwards  a  message,  viz. :  *'  I  sold  the  Tibbs  tract  for 
you,*'  &c.,  the  message  delivered  by  the  plaintiff  referring  to  a 
tract  of  land  which  plaintiff  had  bought  on  the  undertaking  of 
Edwards  to  repurchase  it  or  procure  purchasers  for  it  at  an  advance, 
and  that  Edwards,  trusting  to  the  correctness  of  the  message  as 
received,  would  not  repurchase  the  tract  or  procure  purchasers 
therefor,  and  that  thereby  the  plaintiff  lost  the  agreed  advance, 
was  for  a  long  time  unable  to  sell  the  land,  that  it  depreciated  in 
value,  that  plaintiff  lost  the  use  of  the  money  he  had  paid  for  it, 
was  put  to  great  expense  in  endeavoring  to  sell  it,  and  had  to  sell 
it  at  a  large  loss. 

The  plea  was,  "  Not  Guilty.*' 

The  case  was  tried  before  Hare,  P.  J.,  on  the  30th  of  November 
1872. 

The  plaintiff,  in  support  of  the  allegations  in  his  declaration,  gave 
in  evidence  correspondence  between  himself  and  Edwards  by  letter 
and  telegraph  in  relation  to  the  purchase  of  the  land  by  Edwards, 
&o. 

One  of  the  latest  telegraphs  was  &om  Edwards  to  plaintiff;  it  was 
dated  Philadelphia  March  10th  1866.  "  Can  we  have  first  pay- 
ment April  1st;"  the  reply  of  plaintiff  same  day  was  "  Will  let 
you  know  positively  on  Tuesday  next." 

The  plaintiff  then  testified :  **  I  next  telegraphed  March  14th. 
I  went  to  Parkersburg,  the  telegraph  office  there ;  there  were 
usually  telegraphic  blanks  at  the  telegraph  office.  Don't  know 
whether  I  wrote  on  one  of  the  company's  blanks  or  not ;  handed 
the  written  message  to  the  operator  at  the  window  ;  gave  him  suf- 
ficient time  to  read  it ;  asked  him  if  he  understood  it ;  he  said  he 
did  ;  I  wrote  the  message  *  I  hold  the  Tibbs  tract  for  you,  all  will 
be  right.'  "  About  May  24th  1866  plaintiffs  called  at  the  tele- 
graph office  in  Baltimore,  and  got  there  a  copy  of  his  last  message  ; 
it  was : 

"  Parkersburg,  W.  Va.,  March  14th  1866. 
P.  Edwards,  428  Walnut  street,  Philadelphia.— I  $old  the  Tibbs 
tract  for  you,  all  will  be  right. 

G.  W.  Passmorb." 

In  the  same  month  he  went  to  the  Parkersburg  office  and  asked 
to  see  his  message,  saying  there  had  been  a  mistsiKe  and  he  wished 
to  see  who  was  in  fault ;  it  could  not  be  found  ;  made  another  in- 
quiry eighteen  months  afterwards  and  it  still  could  not  be  found  ; 
it  had  never  been  found. 

The  blanks  for  messages  kept  at  the  telegraph  office  contain  the 
following : — 

'^  Terms  and  conditions  on  which  this  and  all  messages  are  re- 
ceived by  this  company. 

^^  In  order  to  guard  against  and  correct  as  much  as  possible  some 
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of  the  errors  arising  from  atmospheric  and  other  causes  appertain- 
ing to  telegraphy,  every  important  message  should  be  repeated, 
by  being  sent  back  from  the  station  at  which  it  is  to  be  received 
to  the  station  from  which  it  is  originally  sent.  Half  the  usual 
price  will  be  charged  for  repeating  the  message,  and  while  this 
company  in  good  faith  will  endeavor  to  send  messages  correctly 
and  promptly,  it  will  not  be  responsible  for  errors  or  delay  in  the 
transmission  or  delivery,  nor  for  the  non-delivery  of  repeated  mes- 
sages, beyond  two  hundred  times  the  sum  paia  for  sending  the 
message,  unless  a  special  agreement  for  insurance  be  made  in  writ- 
ing, and  the  amount  of  risk  specified  on  this  agreement,  and  paid 
for  at  the  time  of  sending  the  message.  Nor  will  the  company  be 
responsible  for  any  error  or  delay  in  the  transmission  or  delivery 
or  for  the  non-delivery  of  any  unrepeated  message  beyond  the 
amount  paid  for  sending  the  same,  unless  in  like  manner  specially 
insured,  and  the  amount  of  risk  stated  herein  and  paid  for  at  the 
time."  *  *  * 

There  was  evidence  also  that  the  plaintifi*  had  bought  the  land 
and  that  Edwards  had  agreed  to  buy  it  from  him,  &c. ;  that  in  con- 
sequence of  the  mistake  in  the  telegraphic  message,  Edwards  had 
refused  to  buy,  and  that  the  plaintiff  had  to  sell  the  property  at  a 
great  loss. 

The  court  reserved  the  following  questions: — 

1.  Whether  the  defendants  are  liable  in  this  case,  the  plaintiff 
not  having  insured  the  message,  nor  directed  the  message  to  be 
repeated. 

2.  Whether  the  form  in  which  the  telegram  was  transmitted  by 
the  defendants  and  received  by  Edwards  discharged  Edwards  from 
his  liability  as  a  purchaser  under  his  contract  with  plaintiff,  and 
whether,  therefore,  the  damages  sustained  by  plaintiff  were  the 
necessary  or  legal  consequence  of  a  legal  default  of  the  telegraph 
company. 

The  verdict  was  for  the  plaintiff  for  J4000. 

The  court  afterwards  entered  judgment  on  the  reserved  points 
for  the  defendants  non  obstante  vereaicto. 

The  plaintiff  took  a  writ  of  error  and  assigned  for  error ;  enter- 
ing judgment  for  the  defendants  on  the  reserved  points  non  obstante 
veredicto. 

Hare,  P.  J.,  delivered  the  opinion  of  the  District  Court,  viz. : — 

*'  This  is  an  action  against  the  Western  Union  Telegraph 
Company,  to  recover  damages  for  a  mistake  committed  by  their 
servants  in  the  transmission  of  a  telegraphic  message  from  Park- 
ersburg,  in  West  Virginia,  to  Philadelphia.  The  telegram  as 
originally  written  by  the  plaintiff  was  as  follows : 

'Parkersburg,  April  14th  1865. 
To  P.  Edwards,  423  Walnut  Street,  Philadelphia. 
I  hold  the  Tibbs  tract  for  you,  all  will  be  right.* 
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"  Unfortunately,  through  some  unexplained  mistake  or  accident, 
an  8  was  substituted  for  an  A,  so  that  the  message  when  delivered 
in  this  city  read,  *  I  9old  the  Tibbs  tract,  &c.'  Edwards  there- 
upon broke  off  the  contract  into  which  he  had  entered  for  the 
purchase  of  the  land.  The  mistake  was  not  discovered  until  the 
2d  or  8d  of  May,  when  the  plaintiff  came  to  Philadelphia,  and 
had  an  interview  with  Edwards,  who  said  that  supposing  the  tele- 
gram to  be  correct,  he  had  made  other  arrangements. 

'*  The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  following  points : — 

^^  1.  Whether  the  defendants  are  liable  in  this  case,  the  plaintiff 
not  having  insured  the  message  nor  directed  it  to  be  repeated ; 
and 

"  2. ,  That  the  form  in  which  the  telegram  was  transmitted  bv 
the  defendants  and  received  by  Edwards,  did  not  discharge  Ea- 
wards  from  his  liability  as  a  purchaser  under  his  contract  with 
the  plaintiff,  and  therefore,  that  the  damages  sustained  by  the 
plaintiff  were  not  a  necessary  or  legal  consequence  of  the  default 
of  the  telegraph  company. 

'^It  being  agreed  that  judgment  should  be  entered  for  the 
defendants  if  the  court  in  banc  were  of  opinion  with  them  on 
either  point. 

**  The  first  point  grows  out  of  the  terms  and  conditions  pre- 
scribed by  the  company  for  the  receipt  and  transmission  of  all 
messages.     These  were,  inter  alia : 

^^  ^  In  order  to  guard  against  and  correct  as  much  as  possible  some 
of  the  errors  arising  from  atmospheric  and  other  causes  appertain- 
ing to  telegraphy,  every  important  message  should  be  repeated, 
by  being  sent  back  from  the  station  at  which  it  is  to  be  received 
to  the  station  from  which  it  is  originally  sent.  Half  the  usual 
price  will  be  charged  for  repeating  the  message,  and  while  this 
company  in  good  fistith  will  endeavor  to  send  messages  correctly 
and  promptly,  it  will  not  be  responsible  for  errors  or  delays  in  the 
transmission  or  delivery,  nor  for  the  non-delivery  of  repeated  mes- 
sages beyond  two  hundred  times  the  sum  paid  for  sending  the 
message,  unless  a  special  agreement  for  insurance  be  made  in 
writing,  and  the  amount  of  risk  specified  on  this  agreement  and 
paid  for  at  the  time  of  sending  the  message.  Nor  will  the  com- 
pany be  responsible  for  any  error  or  delay  in  the  transmission  or 
delivery,  or  for  the  non-delivery  of  an  unrepeated  message, 
beyond  the  amount  paid  for  sending  the  same,  unless  in  like 
manner  specially  insured,  and  amount  of  risk  stated  thereon,  and 
paid  for  at  the  time.' 

**  If  this  regulation  is  valid,  there  is  obviously  an  end  of  the 
plaintiffs  case.  It  is  conceded  that  he  knew  of  the  rule,  and  did 
not  require  the  message  to  be  repeated.  He  cannot,  therefore, 
make  the  defendants  answerable  in  damages  consistently  with  the 

28  P.  F.  Smith— 16 


Digitized  by  VjOOQIC 


242  SUPREME  COURT  [Philadelphia 

[Passmore  t?.  Western  Union  Telegraph  Co.] 

terms  to  which  he  tacitly  agreed.  It  is  a  general  principle  that  a 
man  who  seeks  to  enforce  a  contract,  shall  not  recover  more  than 
the  contract  gives.  It  is  for  him  to  consider,  in  entering  into  the 
obligation,  what  shall  be  the  limit  of  the  liability  on  the  other 
side.  If  he  assents  to  a  provision  that  the  opposite  party  shall 
not  be  answerable  in  a  given  case,  or  unless  certain  conditions  are 
fulfilled,  he  cannot  rely  on  the  disadvantageous  result  of  the 
bargain  as  a  reason  for  relief. 

"  This  consideration  might  be  conclt^sive,  if  the  action  were  ex 
contractu^  or  founded  solely  on  the  agreement  between  the  plain- 
tiff and  defendants.  Such,  however,  is  not  the  case.  It  is  an 
action  ex  delicto  for  the  breach  of  a  duty  which  the  defendants 
owe  to  every  man,  to  receive  the  messages  which  he  may  wish  to 
send,  and  transmit  them  to  their  destination.  This  obligation 
was  anterior  to  the  contract,  and  is  not  necessarily  susceptible  of 
being  modified  by  it.  Having  its  foundation  in  a  rule  of  law,  it 
cannot  be  varied  or  restricted,  except  in  subordination  to  the 
principles  on  which  the  rule  depends.  The  maxim  quilihet  potest 
renunciare  juri pro  Be  introducto^  does  not  apply  when  the  right 
in  question  is  conferred  on  the  individual  with  a  view  to  his  pro- 
tection and  for  the  common  good. 

*'  The  plaintiff  calls  for  the  application  of  this  doctrine  to  the 
case  in  hand.  The  condition  against  liability  for  unrepeated 
messages,  is  in  his  eyes,  one  which  the  defendants  could  not  legally 
impose.  It  is,  as  he  contends,  virtually  a  stipulation  for  immu- 
nity against  the  consequences  of  their  own  pegligence,  and  there- 
fore invalid. 

^^  If  such  be  the  nature  of  the  regulation,  it  cannot  operate  as  a 
defence.  The  defendants  are  public  agents,  and  as  such  bound  to 
the  exact  diligence  which  is  the  condition  precedent  of  all  faithful 
service.  Their  charter  was  not  conferred  upon  them  merely  as  a 
means  whereby  gain  might  accrue  without  the  risk  incident  to  in- 
dividual responsibility.  It  is  a  great  and  beneficial  franchise  con- 
fided to  their  hands  for  the  better  attainment  of  an  object  in  which 
the  community  at  large  are  interested.  They  are,  therefore,  not 
less  than  a  railway  company  or  a  corporation  organized  to  supply 
gas  or  water,  under  an  obligation  to  exercise  their  peculiar  function 
in  away  to  obtain  the  end  proposed,  and  must  respond  in  damages 
to  every  one  who  is  injured  by  a  want  of  due  care  on  their  part, 
or  on  that  of  the  agents  whom  they  employ.  This,  as  the  case  of 
The  Telegraph  Co.  v.  Dryburg,  35  Penna.  298,  indicates,  is  true, 
not  only  as  it  regards  those  who  contract  with  them,  but  of  third 
persons,  who  having  entered  into  no  relation  of  contract,  are  yet 
injured  by  their  negligence. 

*'*'  The  fundamental  truth  of  the  plaintiff's  contention,  is  there- 
fore undeniable ;  but  like  most  truths,  it  is  limited  by  other  and 
collateral   principles.    ^  jrailway,  telegraph    or  other  company 
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charged  with  a  duty  which  concerns  the  public  interest,  cannot 
screen  themselves  from  liability  for  negligence,  but  they  may  pre- 
scribe rules  calculated  to  insure  safety,  and  diminish  the  loss  in 
the  event  of  accident,  and  declare  that  if  these  are  not  observed, 
the  injured  party  shall  be  considered  as  in  default,  and  precluded 
by  the  doctrine  of  contributory  negligence/  The  rule  must,  how- 
ever, be  such,  as  that  reason,  which  is  said  to  be  the  life  of  the 
law,  can  approve ;  or  at  the  least,  such  as  it  need  not  condemn. 
By  no  device  can  a  body  corporate  avoid  liability  for  fraud,  for 
wilful  wrong,  or  for  the  gross  negligence  which,  if  it  does  not  in- 
tend to  occasion  injury,  is  reckless  of  consequences,  and  trans- 
cends the  bounds  of  right  with  full  knowledge  that  mischief  may 
ensue.  Nor,  as  I  am  inclined  to  think,  will  any  stipulation  against 
liability  be  valid,  which  has  the  pecuniary  interest  of  the  corpora- 
tion as  its  sole  object,  and  takes  a  safeguard  from  the  public  with- 
out giving  anything  in  return.  But  a  rule,  which,  in  marking  out 
a  path  plain  and  easily  accessible,  as  that  in  which  the  company 
guarantees  that  every  one  shall  be  secure,  declares  that  if  any 
man  prefers  to  walk  outside  of  it,  they  will  accompany  him,  will 
do  their  best  to  secure  and  protect  him,  but  will  not  be  insurers, 
will  not  consent  to  be  responsible  for  accidents  arising  from  fortui- 
tous and  unexpected  causes,  or  even  from  a  want  of  care  and 
watchfulness  on  the  part  of  their  agents,  may  be  a  reasonable  rule, 
and  as  such  upheld  by  the  courts. 

"  Applying  this  test  to'the  case  in  hand,  does  the  evidence  dis- 
close any  suflBcient  ground  for  overruling  a  defence  which  is  primfi 
facie  valid?  ^he  burden  of  proof  is  on  the  plaintiff.  It  is  for 
him  to  show  in  what  respect  a  regulation  which  he  tacitly  accepted, 
is  so  far  hostile  to  the  interests  of  the  community,  or  of  that  por- 
tion of  it  which  uses  telegraphy  as  a  means  of  communication, 
that  the  law  should  not  suffer  it  to  stan(ft^  Unless  this  is  so  clear 
as  to  be  legally  indisputable,  the  judiciary  should  obviously  refrain 
from  interfering  with  the  contract  as  framed  by  the  parties,  and 
refer  the  subject  to  the  legislature,  who  can  at  any  time  regulate 
the  whole  by  statute. 

"  We  are  fully  aware  of  the  importance  of  the  question,  and 
have  no  desire  to  relax  the  just  measure  of  accountability  in  cases 
of  this  description.  Telegraphy,  like  the  othgr  powerful  instru- 
ments which  science  has  placed  at  the  disposal  of  man,  is  capable 
of  being  a  source  of  injury  instead  of  benefit.  That  the  intelli- 
gence which  it  conveys  is  prompt,  will  serve  no  good  purpose  if 
mistakes  occur  during  the  process  of  transmission.  The  difficulty 
of  avoiding  them  is,  notwithstanding,  greater  than  might  at  first 
appear.  The  function  of  the  telegraph  differs  from  that  of  the 
post-office  in  this,  that  while  the  latter  is  not  concerned  with  the 
contents  of  the  missive,  and  merely  agrees  to  forward  it  to  its 
address,  the  former  undertakes  the  much  more  difficult  task  of 
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transcribing  a  message  written  according  to  one  method  of  nota- 
tion, in  characters  which  are  entirely  different,  with  all  the  liability 
to  error  necessarily  incident  to  such  a  process.  Nor  is  this  all. 
The  telegraph  operator  is  separated  by  a  distance  of  many  miles 
from  the  paper  on  which  he  writes,  so  that  his  eye  cannot  discern 
and  correct  the  mistakes  committed  by  his  hand.  It  was  also  con- 
tended during  the  argument,  that  the  electric  fluid  which  is  used 
as  the  medium  of  communicatipn,  is  liable  to  perturbations  arising 
from  thunder-storms,  and  other  natural  causes.  It  is,  therefore, 
obvious  that  entire  accuracy  cannot  always  be  obtained  by  the 
gr^eatest  care,  and  that  the  only  method  of  avoiding  error  is  to 
compare  the  copy  with  the  original,  or  in  other  words,  that  the 
operator  to  whom  the  message  is  sent  should  telegraph  it  back  to 
the  station  whence  it  came. 

'^  So  far  the  inquiry  is  plain ;  but  here  a  question  of  some  diffi- 
culty presents  itself.  Should  every  message  be  repeated,  or  only 
those  which  are  of  sufficient  importance  to  make  such  a  precaution 
requisite?  In  answering  this  question  it  must  be  remembered  that 
the  repetition  of  a  message  necessarily  involves  delay  and  expense. 
The  mail  may  transmit  any  number  of  letters  simultaneously,  but 
a  telegram  has  exclusive  possession  of  the  wires  during  its  passage 
over  the  line.  While  one  message  is  repeated,  others  are  delayed, 
which  may  at  times  be  of  serious  consequence.  There  is,  more- 
over, an  increase  of  cost,  which,  though  trivial  in  each  instance, 
would  be  formidable  in  the  aggregate,  ^and  necessarily  augment 
the  rate  of  charging  in  a  ratio  which  has  been  roughly  calculated 
at  one-half.  » Such  must  be  the  result,  if  every  one  who  wishes  to 
engage  rooms  at  an  hotel,  or  put  a  question  of  friendly  interest, 
must  submit  to  the  expense  and  possible  delay  of  repetition. 

'^  On  the  other  hand,  the  convenience  of  the  opposite  course  is 
not  less  manifest.  Instead  of  passing  every  message  twice  over 
the  line,  those  only  are  to  be  repeated  which  from  their  importance 
demand  peculiar  care.  And  as  the  company  cannot  know  what 
telegrams  fall  within  this  category,  the  question  is  referred  to  the 
person  chiefly  interested.  Obviously  he  who  sends  a  communica- 
tion is  best  qualified  to  judge  whether  it  should  be  returned  for 
correction.  If  he  asks  the  company  to  repeat  the  message,  and 
they  fail  to  comply,  they  will  clearly  be  answerable  for  any  injury 
that  may  result  from  the  omission.  If  he  does  not  make  such  a 
request,  he  may  well  be  taken  to  have  acquiesced  in  the  conditions 
which  they  prescribe,  and  at  all  events  cannot  object  to  the  want 
of  a  precaution  he  has  virtually  waived.  It  is  not  a  just  ground 
of  complaint  that  the  power  to  choose  is  coupled  with  an  obliga- 
tion to  pay  an  additional  sum  to  cover  the  cost  of  repetition.  If 
it  were  not,  the  company  would  in  all  probability  be  called  on  to 
repeat  every  message,  with  the  inevitable  result  of  putting  the  pub- 
lic to  an  increased  expense,  without  any  corresponding  gain. 
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"We  are,  therefore,  inclined  to  think  that  the  regulation  in 
question,  or  at  least  so  much  of  it  as  has  been  considered  in  this 
opinion,  is  well  calculated  to  reconcile  the  economy  and  dispatch 
which  the  mass  of  the  community  principally  desire,  with  the 
security  against  accident  which  each  individual  is  entitled  to  de- 
mand. But  we  limit  ourselves  to  saying  that  it  is  not  so  far  con- 
trary to  private  interest  or  the  public  good,  as  to  justify  a  court 
of  justice  in  pronouncing  it  invalid.4 

*' We  have  not  arrived  at  this  conclusion  without  a  just  diflBdence 
arising  from  the  novelty  of  the  subject  and  the  want  of  any  con- 
trolling authority  in  this  state.  But  it  is  satisfactory  to  know 
that  the  principles  set  forth  above  are  sustained  by  the  judgment 
of  the  Supreme  Court  of  Massachusetts,  in  Ellis  v.  The  Telegraph 
Co.,  13  Allen  226 ;  and  also  by  that  rendered  in  Camp  v.  The 
Telegraph  Co.,  2  Mete.  (Ky.)  164. 

"  We  do  not  think  it  requisite  to  notice  the  second  point,  be- 
yond saying  that  it  presents  a  nice  question,  about  which  the 
books  do  not  agree :  see  Parris's  Case,  Law  Rep.  7  Chan.  App. 
587 ;  and  the  British  and  American  Telegraph  Co.  v.  Colson, 
Law  Rep.  6  Exch.  108.  The  fair  deduction  from  the  authorities 
seems  to  be,  that  although  an  offer  made  through  the  post  office 
becomes  binding  as  soon  as  the  assent  of  the  person  to  whom  it  is 
addressed  is  signified  by  mailing  a  reply,  the  contract  is  still  sub- 
ject to  this  condition,  that  the  letter  of  acceptance  shall  reach  its 
destination ;  and  will  fail  if  the  opposite  party  does  not  receive 
notice  within  a  reasonable  time  in  that  or  some  oflier  way.  The 
principle  is  the  same,  when  a  telegram  is  altered  in  passing  over 
the  line,  and  misleads  a  purchaser.  We  do  not,  however,  express 
any  opinion  on  this  head,  and  leave  it  for  the  consideration  of  the 
court  above.  In  deciding  that  the  company  is  not  answerable  for 
unrepeated  messages,  we  have  in  effect  disposed  of  the  whole  con- 
troversy, and  judgment  is  consequently  entered  for  the  defendants 
on  the  points  reserved. 

"  Judgment  for  defendants." 

J.  0.  Longstreth  and  L.  MyerSy  for  plaintiff  in  error. — The 
liability  of  telegraph  companies  is  that  of  common  carriers :  Shear- 
man &  Redfield  on  Negligence,  sect.  554 ;  Parks  v,  Alta  Califor- 
nia Tel.  Co.,  13  Cal.  422 ;  De  Rutte  v.  N.  Y.,  Alb.  &  Buf.  Tel. 
Co.,  1  Daly's  R.  547  ;  Telegraph  Co.  v.  Dryburg,  11  Casey  298 ; 
Tyler  v.  W.  Union  Tel.  Co.,  60  111.  421. 

G.  L.  Crawford  and  B,  H.  Brewster^  for  defendants  in  error. — 
The  liability  of  the  defendants  is  not  that  of  common  carriers  but 
on  the  contract  only:  Playford  v.  U.  K.  Tel.  Co.,  Law  Rep.  4  Q. 
B.  707  ;*  Leonard  k  Burton  v.  N.  Y.,  Alb.  &  Buf.  Tel.  Co.,  41  N. 
Y.  554;  Birney  ».  N.  Y.  k  Wash.  Tel.  Co.,  18  Md.  841;  Camp  v. 
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W.  U.  Tel.  Co.,  1  Mete.  (Ky.)  164 ;  Breeze  v.  U.  S.  Tel.  Co.,  45 
Barb.  274 ;  Shields  v.  U.  S.  &  N.  0.  Tel.  Co.,  11  Am.  L.  J.  311 ; 
Ellis  V.  Am.  Tel.  Co.,  13  Allen  227 ;  De  Rutte  v.  N.  Y.,  Alb.  & 
Buf.  Tel.  Co.,  1  Daly  547 ;  W.  U.  Tel.  Co.  v.  Carew,  15  Mich. 
625 ;  Graham  v.  W.  U.  Tel.  Co.,  10  Am.  Law  Rep.  N.  S.  319. 

The  liability  of  a  telegraph  results  from  the  general  principle 
that  where  one  is  injured  in  consequence  of  another  neglecting  to 
do  that  which  he  ought  to  have  done,  the  latter  is  liable  for  the 
injury  :  Smith's  Manual  of  Common  Law  101-2*  ;  Vandenburgh 
.v.  Traux,  4  Denio  464:  Rose  v.  U.  S.  Tel.  Co.,  6  Robertson 
305. 

Common  carriers  may,  by  special  contract,  limit  their  liability 
as  insurers,  or  for  any  injury  except  one  arising  from  their  own 
negligence,  and  when  they  so  do,  they  cease  to  be  common  carriers, 
and  the  onus  of  establishing  negligence  is  upon  the  plaintiff: 
Browne  on  Carriers  117-8,  and  note  (a.) ;  Farnham  i;.  C.  &  A. 
Railroad  Co.,  5  P.  F.  Smith  53 ;  Patterson  v.  Clyde,  17  Id.  506 ; 
Harrison  v.  Railroad  Co.,  2  B.  &  S.  122 ;  White  v.  Railroad  Co., 
2  C.  B.  N.  S.  7 ;  York  Co.  r.  Central  Railroad  Co.,  3  Wall. 
Ill ;  Browne  on  Carriers  127,  135,  136.  The  condition  as  to 
repetition  of  message  and  insurance  is  reasonable  and  valid  :  Mc- 
Andrew  v.  Electric  Tel.  Co.,  17  C.  B.  3 ;  33  Eng.  Law  &  Eq.  180 ; 
Potts  V.  Electric  Tel.  Co.,  18  Law  Rep.  477  ;  Camp  v,  W.  U.  Tel. 
Co.,  1  Mete.  (Ky.)  164;  Breeze  v.  U.  S.  Tel.  Co.,  45  Barb.  274; 
Ellis  V.  Am.  Tel.  Co.,  13  Allen  235 ;  Gildersleeve  v.  U.  S.  Tel. 
Co.,  How.  Pr.  403 ;  29  Md.  232 ;  Kinghorne  v.  Montreal  Tel. 
Co.,  18  U.  C.  Rep.  60.  If  it  were  even  doubtful  whether  the 
defendants'  negligence  alone  caused  the  injury  there  can  be  no 
recovery:  Luxford  v.  Large,  5  C.  &  P.  421. 

The  judgment  was  aflSrmed  in  the  Supreme  Court,  April  — 1875 


Columbia  Coal  Company  versiis  Miller  et  ah 

1.  Miller,  lessee  of  a  colliery,  at  a  rent  per  ton  of  coal  mined,  agreed  with 
plaintiffs  to  sell  them  all  the  coal  mined,  they  agreeing  to  pay  him  all  cost 
of  mining  expenses,  &c. ;  if  plaintiffs  should  be  in  default  for  a  time  specified, 
in  payment  of  the  cost,  expenses,  &c.,  Miller  might  treat  the  agreement  for- 
feited. On  even  date  with  the  agreement  Miller  mortgaged  his  leasehold  as 
collateral  security  for  his  performance  of  his  covenants  in  the  agreement. 
The  Dlaintiffs  made  default  m  pay ment  of  expenses,  &c.,  for  the  time  specified, 
and  Miller  gave  them  notice  that  he  would  annul  the  lease  at  a  time  he 
named ;  after  that  time  the  plaintiffs,  alleging  that  Miller  had  broken  the 
covenants  in  his  lease,  sued  out  the  mortgage.  Hdd^  that  nothing  was  due 
on  it,  as  the  agreement  had  been  forfeited  for  the  breach  of  plaintiffs'  own 
covenants  in  it. 

2.  Miller  bad  confessed  judgment  to  other  persons,  and  after  the  breach 
of  plaintiffs'  covenants,  and  notice  to  them  of  the  annulling  of  the  agreement, 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  247 

[Columbia  Coal  Co.  v.  Miller.] 

the  leasehold  was  sold  under  the  judgments.    Held,  that  this  was  not  a 
breach  by  Miller. 

3.  The  plaintiffs  not  having  performed  their  covenants  had  released 
Miller  and  enabled  him  to  treat  the  mining  agreement  as  at  an  end. 

March  Ist  1875.  Before  Agnbw,  C.  J.,  Sharswood,*  Wil- 
liams, Mercur,  Gordon  and  Paxson,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Schuylkill  county :  No. 
331,  to  January  Term  1872. 

On  the  18th  of  August  1868,  a  scire  facias  was  issued  by  the 
Columbia  Coal  Company  on  the  mortgage,  hereafter  mentioned, 
against  August  C.  Miller  and  James  C.  Neil,  terre-tenant. 

On  the  16th  of  March  1869,  judgment  was  entered  in  it,  by 
confession  by  virtue  of  a  warrant  of  attorney,  against  the  defend- 
ants for  J400,000. 

On  the  15th  of  February  1870,  the  court  made  a  rule  to  open 
the  judgment  absolute,  and  directed  an  issue  ^^  to  ascertain  the 
amount  due  on  the  judgment  for  which  execution  may  issue,"  the 
parties  to  stand  plaintiff  and  defendant  in  the  issue  as  they  did  in 
the  scire  facias. 

The  facts  in  the  case  were  as  follows : — 

On  the  1st  of  March  1866,  the  plaintiff  and  August  C.  Miller 
entered  into  an  agreement  which  recited,  that  on  the  6th  of  Feb. 
1863,  a  lease  had  been  made  to  Miller  of  certain  coal  land  in  the 
Shenandoah  Valley,  Schuylkill  county,  for  fifteen  years  ;  that  Mil- 
ler covenanted  in  the  lease  to  pay  rent  for  the  coal  mined  at  rates 
specified  in  the  lease ;  and  that  there  were  other  stipulations  and 
covenants  in  the  lease,  for  which  reference  was  made  to  the  lease ; 
that  Miller  had  opened  a  colliery  on  the  premises  and  was  pre- 
pared to  mine  and  send  to  market  from  the  colliery  yearly  50,000 
tons  of  coal  and  upwards.  It  was  then  covenanted  that  Miller  should 
sell  and  deliver,  as  was  therein  specified,  to  the  plaintiff,  all  the  coal 
not  less  than  50,000  tons  yearly,  which  should  be  mined  at  that 
colliery  during  the  remaining  part  of  the  term,  and  as  much  more 
as  the  plaintiff  might  require,  to  the  full  capacity  of  the  colliery. 
The  5th  clause  of  the  covenant  was :  that  Miller,  in  the  most  ap- 
proved and  economical  manner,  would  work  the  colliery  to  its  full 
capacity,  &c.,  and  preserve  his  lease  from  forfeiture  by  his  breach 
or  non-performance  of  its  covenants ;  that  the  plaintiffs  would  pay 
Miller  the  full  cost  of  mining  and  preparing  the  coal  for  market, 
including  the  rent  to  be  paid  thereon,  the  maintenance  or  removal 
of  the  improvements  at  the  mines,  and  all  the  covenants  of  the 
lease  which  Miller  was  bound  to  keep,  and  all  expenses  chargeable 
to  the  maintenance  and  working  of  the  colliery ;  that  there  should 
be  transferred  to  Miller  9375  shares  of  the  plaintiffs'  stock  at  $100 
per  share. 

"  That  on  or  before  the  10th  day  of  each  month  estimates  of 
the  cost  of  mining  expenses  for  the  last  preceding  month  shall  be 
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fhrnished  by  said  Miller  to  the  Columbia  Coal  Company,  which 
amount  shall  then  be  paid  by  said  company  as  soon  as  prac- 
ticable thereafter  ;  and  the  said  Miller  shall  then,  within  five  days 
after  his  pay  day  for  the  said  preceding  month,  furnish  to  said 
compahy  a  detailed  statement,  showing  the  disbursements  and  pay- 
ments made  by  him  for  the  expenses  of  said  preceding  month,  and 
the  said  August  C.  Miller  shall  further  furnish  to  said  company  a 
daily  report  of  the  number  of  cars  loaded  or  filled  at  the  mines 
for  said  company,  and  shall  on  or  before  Wednesday  of  each  week, 
send  the  weight  scale  report  of  the  amount  of  tonnage  sent  over 
regular  railroad  weigh  scales  for  the  preceding  week. 

'^  In  case  the  Columbia  Coal  Company  are  in  default  for  the 
period  of  four  consecutive  months  in  the  payment  of  the  running 
and  other  expenses  as  aforesaid,  the  said  August  C.  Miller,  his 
executors  or  administrators,  may  sell  in  the  open  market,  or  in 
such  manner  as  his  or  their  judgment  seem  best,  the  coal  that  may 
be  thereafter  mined  and  taken  away  from  said  colliery,  until  the 
full  amount  in  arrears  as  aforesaid,  as  well  as  accrued  cost  of  min- 
ing coal  thus  sold  shall  be  fully  paid,  providing,  however,  that  if 
the  proceeds  arising  from  such  sales  of  coal  by  the  said  August  C. 
Miller  do  not,  within  the  period  of  four  months  next  ensuing  the 
first  period  of  five  months  aforesaid,  fully  reimburse  the  said  Au- 
gust C.  Miller,  for  such  arrears  and  accrued  cost  of  mining,  then 
it  shall  be  optional  with  the  said  August  C.  Miller,  his  executors  or 
administrators,  to  treat  the  contract  as  forfeited  by  the  said  the 
Columbia  Coal  Company,  and  the  said  August  C.  Miller  shall  be 
under  no  further  obligations  or  liability  to  said  the  Columbia  Coal 
Company  in  respect  thereto,  or  for  any  payment  or  payments  there- 
tofore made  on  account  of  the  same/* 

On  the  6th  of  April  1866,  an  agreement  was  entered  into  between 
the  plaintiffs  of  the  first  part  and  Miller,  M.  F.  Maize  and  J.  0. 
Rhoads  of  the  second  part.  This  agreement  recited  the  agreement 
of  March  1st  1866;  also,  that  by  a  single  bill,  bearing  even  date 
with  this  a^eement.  Miller,  together  with  Maize  and  Khoads,  ac- 
knowledged to  owe  the  plaintiffs  ^00,000 ;  also,  that  by  a  coal- 
lease  mortgage,  bearing  even  date  with  this  agreement,  he  had  mort- 
gaged his  lease  to  secure  the  single  bill  above-mentioned,  and  had 
also  made  his  warrant  of  attorney  to  F.  W.  Hughes,  Esq.,  &c.,  to 
confess  judgment  on  any  writ  of  scire  facias  issued  on  the  mort- 
gage for  the  full  amount  of  the  single  bill ;  it  was  then  agreed  that 
the  single  bill  and  mortgage  had  been  given  as  collateral  security 
for  the  performance  by  Miller  of  the  covenants,  &c.,  in  the  agree- 
ment between  him  and  the  plaintiffs  of  March  6th  1866 ;  that 
no  scire  facias  should  issue  on  the  mortgage  if  Miller  kept  and 
performed  his  covenants,  &c.,  in  the  last-mentioned  agreement; 
that  if  Miller  should  not  keep  these  covenants,  &g.,  the  plaintiffs 
might  at  their  option  forthwith  sue  out  a  scire  facias  on  the  mort- 
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gage  and  proceed  at  once  to  obtain  judgment  thereon,  and  immedi- 
ately by  virtue  of  the  warrant  of  attorney  above-mentioned  judg- 
ment might  be  confessed  for  $400,000  ;  that  before  such  judgment 
should  be  confessed  affidavits  of  the  president,  or  one  of  the  direc- 
tors, and  the  superintendent,  general  agent  or  chief  clerk  of  the 
plaintiffs  should  be  filed  in  the  scire  fistcias,  setting  forth  in  detail 
when,  wherein,  what  manner  and  to  what  extent  any  or  all  of  the 
conditions,  covenants  and  stipulations  in  said  agreement  have  been 
broken  or  violated  by  August  G.  Miller,  his  executors  or  adminis- 
trators, and  the  actual  amount  of  damages  atid  loss  occasioned  to 
said  company  by  the  violation  as  aforesaid  of  said  covenants,  con- 
ditions and  stipulations  in  said  agreement ;  and  also  that  there  be 
filed  therewith  in  said  court,  proof  of  service  of  a  copy  or  copies 
of  said  affidavits  upon  the  said  August  C.  Miller,  Michael  F.  Maize 
and  Jacob  0.  Rhoads,  &c. 

''If  at  any  time  after  judgment  confessed,  and  before  a  sale  of 
the  mortgaged  premises  under  and  by  virtue  of  an  execution  issued 
thereon,  the  said  August  G.  Miller,  Michael  F.  Maize  and  Jacob 
0.  Rhoads,  &c.,  shall  pay  to  said  company  the  amount  of  actual 
damages  sustained  as  aforesaid,  that  thereupon  the  power  of  said 
company  to  issue  an  execution  on  said  judgment  shall  cease  until 
the  said  company  shall  subsequently  suffer  damage  and  loss  by 
reason  of  the  violation  of  said  agreement,  when  anew  execution  may 
issue  upon  said  judgment  upon  the  filing  of  affidavits  and  proof  of 
service  as  aforesaid,  which  said  last-mentioned  execution  may  be 
stayed  in  like  manner  as  aforesaid,  and  before  any  subsequent  exe- 
cutions shall  issue  similar  affidavits  and  proof  of  service  must  be 
filed,  with  power  on  the  part  of  the  said  Miller,  Maize  and  Rhoads, 
or  either  of  them,  to  stay  the  same  as  herein  before  set  forth. 

"  It  is  hereby  understood  that,  *  *  *  neither  said  sum  of 
$400,000,  nor  any  part  thereof,  shall  or  may  be  collected  from  the 
said  August  G.  Miller,  Jacob  0.  Rhoads  and  Michael  F.  Maize, 
or  either  of  them,  other  than  from  a  sale  of  the  premises  described 
in  said  mortgage,  and  that  upon  the  sale  of  the  same,  said  bill 
single  and  judgment  upon  the  mortgage  shall  be  considered  paid 
an    satisfied." 

There  was  also  a  separate  warrant  of  attorney,  dated  April  6th 
1866,  to  Mr.  Hughes  &om  Miller,  reciting  the  mortgage  and  au- 
thorizing the  attorney  in  any  scire  facias,  &c.,  on  the  mortgage  to 
appear  for  Miller  and  confess  judgment  against  him  for  $400,000. 

After  this  scire  facias  was  issued  affidavits  were  made  by  the 
secretary  and  one  of  the  directors  of  the  plaintiffs,  setting  forth,  as 
is  provided  in  the  agreement  of  March  1st  1866,  breaches  by  the 
defendant  of  the  covenants,  &c.,  in  the  agreement  of  April  6th 
1866,  and  averring  that  the  plaintiff*  had  sustained  actual  loss,  &c., 
to  the  amount  of  at  least  $50,000.  Thereupon  the  judgment  on 
which  this  issue  was  framed  was  entered. 
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The  case  was  tried  May  11th  1870,  before  Ryon,  P.  J. 

The  plaintiffs  and  defendant,  under  numerous  objections,  gave 
in  evidence  the  foregoing  facts. 

Under  objection  and  exception,  the  defendant  gave  in  evidence 
judgments,  entered  August  6th  1867,  viz. :  Hammett  &  Neil  against 
Miller,  Son  &  Rhoads,  by  confession  for  $50,000 ;  and  same  plain- 
tiff against  Miller  &  Maize,  for  $25,000,  by  transcript  from  the 
District  Court  of  Philadelphia ;  also,  fi.  fas.  on  these  judgments, 
issued  September  3d  1867,  under  which  Miller's  leasehold  and 
fixtures  were  levied  on,  and  sold  December  14th  1867  to  E.  S. 
Sillyman — the  leasehold  for  $10,000,  and  the  personal  property 
for  $1005.50.  The  purchase  by  Sillyman  was  in  trust  for  him- 
self and  other  creditors :  Neil,  the  terre-tenant  in  this  case,  was 
afterwards  substituted  as  trustee  in  place  of  Sillyman. 

A.  C.  Miller,  defendant,  testified  that  M.  Maize  and  J.  0. 
Rhoads  were  partners  with  him  in  the  lease ;  the  firm  name  was 
A.  C.  Miller  &  Co.  Maize  was  president  of  the  Columbia  Coal  Co. 
The  coal  wag  mined  in  the  name  of  A.  C.  Miller  &  Co.,  placed  to 
the  credit  of  the  plaintiffs,  and  shipped  to  Miller,  Son  &  Co.,  Phil- 
adelphia. Witness  complied  with  the  stipulations  of  the  agreement, 
mined  all  that  he  could  under  the  agreement.  The  coal  mined 
and  shipped  did  not  pay  expenses;  it  was  so  for  about  twelve 
months ;  at  the  end  of  nine  months  the  arrears  were  about  $25,000 ; 
the  plaintiffs  had  never  paid  witness  anything  under  the  agreement. 
Witness  demanded  money  from  the  president  often,  none  having 
b^en  furnished ;  it  was  in  June  1867  that  the  arrears  were  $25,000 ; 
he  then  told  the  president  he  would  annul  the  agreement  at  the 
end  of  the  eight  months ;  he  annulled  the  agreement  in  November 
1867. 

There  was  evidence  also  that  defendant  had  given  like  notice  to 
the  secretary  and  treasurer  and  directors  in  New  York,  where  the 
principal  oflSce  of  plaintiffs  was;  and  had  also  forwarded  there  to 
them  monthly  statements  of  the  balances  against  plaintiffs ;  also, 
that  part  of  the  expenses  claimed  by  defendant  was  incurred  in 
sinking  additional  slopes.  There  was  evidence  in  rebuttal  for  the 
purpose  of  showing  fraud  in  the  sheriff's  sale,  and  that  the  property 
had  been  bought  for  the  benefit  of  Miller  &  Co. 

There  was  much  other  evidence  given  on  the  trial ;  the  facts  and 
evidence  above  given  will  suflficiently  elucidate  the  questions  de- 
cided by  the  Supreme  Court. 

The  court  below  charged : — 

"  The  evidence  is  that  the  Columbia  Coal  Company  directed  the 
sinking  of  the  slope,  and  also  it  is  in  evidence  that  this  was  neces- 
sary to  comply  with  the  covenants  of  the  lease  and  to  keep  the 
shipments  or  production  of  the  colliery  to  the  minimum  number 
of  tons  required  by  the  lease.  There  is  no  contradiction  in  this 
testimony.     It  is  quite  clear  to  us  that  under  the  agreement  of 
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March  Ist  1866,  the  slope  expenses  are  embraced,  which  would 
show  on  the  close  of  December  1867,  a  very  large  balance  in  favor 
of  Miller,  due  him  by  the  Columbia  Coal  Company.  This  balance 
started  in  December  1866,  at  $3605.47,  and  varied  through  the 
year,  becoming  very  large  at  times,  and  for  December  1867,  it  was 
J25,299.16  ;  more  than  eight  months  elapsed  successively,  and  this 
balance  was  not  paid  to  Miller,  nor  has  a  tender  been  made.  Now, 
to  entitle  the  plaintiff  to  recover  it  must  be  shown  that  the  com- 
pany had  complied  with  the  covenants  in  the  agreement  of  March 
Ist  1866,  or  show  a  reason  which* would  discharge  the  company 
from  such  compliance.  This  issue  is  substantially  the  same  as  if 
covenant  had  been  brought  by  the  company  against  Miller  on  this 
agreement  of  March  Ist  1866,  and  a  plea  of  covenants  performed 
absque  hoc^  &c.,  &g. 

"  The  company  did  not  comply  with  the  5th  clause  of  the  agree- 
ment, as  appears  from  all  the  evidence  in  the  case.  There  are 
other  questions  in  the  case  which  may  be  equally  decisive,  but  as 
we  think  this  is  suflficient  to  prevent  a  recovery,  we  will  not  notice 
the  other  questions.'* 

The  jury  found  for  the  defendant. 

The  plaintiffs  took  a  writ  of  error  and  assigned  fifteen  errors. 
These  raised  the  questions  of  fraud  on  the  part  of  the  defendant  in 
relation  to  the  sheriff's  sale,  the  suflBciency  of  the  demand  for  the 
expenses  and  of  notice  of  intention  to  annul  the  agreement,  and 
the  propriety  of  the  peremptory  instructions  of  the  court. 

L.  Bartholomew  and  F.  W.  Hughes  (with  whom  was  Q.  E. 
Farquhar)  for  plaintiffs  in  error. — Notice  to  an  individual  cor- 
porator, not  lawfully  constituted  an  organ  of  communication,  is  not 
notice  to  the  corporation:  Bank  of  Pittsburg  v.  Whitehead,  10 
Watts  402 ;  Wilson  v.  McCullough,  11  Harris  440 ;  Langolf  v. 
Seiberlitch,  2  Parsons  64.  Even  notice  to  the  proper  oflficer  is 
not  binding  if  he  acts  for  himself  in  dealing  with  the  corporation  as 
if  he  had  no  official  relations  with  it :  Angell  and  Ames  on  Corp., 
sect.  308 ;  Winchester  v.  Baltimore  Railroad  Co.,  4  Md.  231. 

J,  W.  Ryon  and  J.  H.  Campbell^  for  defendant  in  error. 

Judgment  was  entered  in  the  Supreme  Court,  March  8th  1875, 
Per  Curiam. — We  cannot  discover  what  many  of  the  matters 
assigned  for  error  had  to  do  with  the  issue  tried  in  this  case.  The 
single  bill  and  mortgage  were  given  as  a  security  for  the  perform- 
ance of  the  covenants  in  the  agreement  for  working  the  mines. 
The  judgment  on  the  mortgage  was  confessed  under  the  stip- 
ulations in  the  agreement,  and  upon  affidavits  setting  forth  the 
breaches  alleged.  The  issue  was  to  determine  whether  anything 
was  due  and  owing  on  the  mortgage,  and.  this  depended  upon  the 
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breaches  of  the  covenants  assigned.  Hence,  the  real  question  was, 
whether  the  defendant,  A.  C.  Miller,  had  broken  his  covenants,  or 
any  of  them,  so  as  to  entitle  the  plaintiffs  to  judgment,  on  the 
security  held  for  their  protection.  The  evidence  was  clear  and 
beyond  dispute,  that  plaintiffs  broke  the  covenant  to  be  performed 
on  their  part,  by  omitting  for  more  than  the  stipulated  time,  to  pay 
the  sums  they  were  bound  by  the  agreement  to  pay  to  the  defend- 
ant. Miller,  which,  by  the  terms  of  the  agreement,  gave  him  the 
right  *'to  treat  the  contract  as  forfeited.'*  This  took  place  long 
before  the  sheriff's  sale  of  Miller's  interest  and  estate  in  the  col- 
liery, and  he  not  only  gave  notice  to  Maize,  as  the  president  of  the 
Columbia  Coal  Company,  but  to  the  oflScers  in  New  York,  and 
forwarded  monthly  statements  of  the  balances  against  the  company. 
Under  these  circumstances  the  sheriff^s  sale  could  not  be  set  up 
as  a  breach  on  the  part  of  Miller,  who  thus  had  a  right  to  treat 
the  contract  as  forfeited  by  reason  of  the  plaintiffs'  precedent 
breaches,  continuing  over  eight  months.  And  if  the  plaintiffs 
relied  on  the  sheriffs  sale  as  a  breach,  it  is  not  easy  to  perceive 
how  the  fact  of  collusion,  in  effecting  it,  could  affect  the  issue 
being  tried.  The  breach  then  would  consist  in  the  fact  of  the 
sale,  and  not  in  the  means  of  effecting  it.  If,  by  collusion  or 
.  fraud,  the  force  of  the  sale  was  destroyed,  it  might  be  argued 
against  the  plaintiffs,  that  there  being  no  legal  sale,  there  was  no 
sufficient  breach.  But  in  this  issue  the  sale  was  not  really  in- 
volved, for  the  clear  and  uncontradicted  evidence  was,  that  the 
company  had  not  performed  its  own  covenants,  and  therefore 
had  released  the  defendant  Miller,  and  enabled  him  to  treat  the 
mining  contract  as  at  an  end. 

Judgment  affirmed. 


Smith  et  aL  versus  Hogeland. 

1.  Plaintiffs,  as  agents  for  Morrison,  exposed  his  property  to  public  sale ; 
it  was  struck  down  to  Robb,  who  gave  a  negotiable  note  for  $1000  for  the 
first  payment,  with  defendant  as  endorser,  it  being  agreed  that  if  Robb  failed 
to  comply  with  the  conditions  of  sale,  defendant  might  take  his  place  in  the 
sale.  Morrison  endorsed  the  note  as  collateral  for  endorsement  for  him 
by  plaintiffs ;  afterwards  RobVs  contract  of  purchase  was  rescinded.  Hdd, 
that  the  fact  that  defendant  was  to  have  the  right  to  take  Robb's  place  would 
not  affect  the  bona  fides  of  the  transaction. 

2.  That  the  plaintiffs  had  been  the  agents  of  Morrison  in  the  sale  to  Robb 
would  not  affect  their  rights  as  holders  of  the  note  unless  they  assented  to 
the  rescission  of  the  contract 

3.  The  court  charged,  that  the  plaintiff  stood  in  the  shoes  of  Morrison, 
and  if  there  was  an  agreement  between  him  and  Robb  to  abandon  the  con- 
tract and  release  each  other,  the  verdict  should  be  for  the  defendant.  Hdd 
to  be  error. 

4.  The  original  parties  to  commercial  paper  cannot  by  subsequent  acts 
oompromise  the  rights  of  the, endorsees. 
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5.  If  the  note  were  passed  without  consideration,  or  as  security  for  an  an- 
tecedent debt  or  endorsement,  the  plaintiffs  occupied  the  same  position  as 
Morrison,  and  were  entitled  to  his  rights  and  no  more. 

6.  Petrie  v.  Clark,  11  S.  A  R.  377,  followed. 

March  4th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon  and  Paxson,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Bucks  county:  Of 
January  Term  1873,  No.  819. 

This  was  an  action  of  assumpsit,  brought  January  26th  1870, 
by  Barclay  J.  Smith  and  Owen  W.  WorstalJ,  trading  as  B.  J.  Smith 
&  Co.,  against  Isaac  Hogeland.     The  plea  was  ^^  payment.*' 

The  action  was  founded  on  the  following  note : 

"  JIOOO.  Newtown,  Pa.  12  mo.  5th  1868.'' 

On  the  first  day  of  April  next  after  date  I  promise  to  pay  to 
the  order  of  Isaac  Hogeland,  at  the  First  National  Bank  of  New- 
town, one   thousand   dollars,  without  defalcation,   for  value  re- 
ceived. C.  F.  ROBB." 
Endorsed,  "  Isaac  Hogeland,  B.  J.  Smith  &  Co." 

This  note  was  given  for  the  first  payment  of  the  purchase-money 
of  real  estate  of  Judge  Joseph  Morrison,  which  had  been  struck 
down  to  C.  F.  Robb  at  public  sale,  the  plaintiffs  being  the  agents 
of  Judge  Morrison,  and  authorized  to  make  the  sale. 

The  plaintiffs  having  given  the  note  in  evidence,  rested. 

For  the  defendant  and  under  objection  and  exception,  the  de- 
fendant's deposition  was  read  in  evidence. 

He  testified  that  he  was  at  the  sale  in  December  1868 ;  the 
property  contained  ninety  acres ;  one  of  the  conditions  of  sale 
was  that  ten  per  cent,  of  the  purchase-money  was  to  be  paid  down, 
or  a  note  given  for  that  amount.  Robb  was  there  and  said  that 
that  seemed  too  much  money  to  pay  down  ;  the  property  was  then 
being  bid  at  $197  per  acre  ;  Robb  said  that  was  too  cheap ;  Smith, 
plaintiff,  who  was  present,  said  he  would  make  it  easier,  $1000  in- 
stead of  $1800.  Robb  bid  $200  per  acre,  and  it  was  struck  off 
to  him.  Smith  then  said  that  he  wanted  defendant  to  go  security 
for  Robb  on  the  $1000  note.  Smith  told  defendant  he  could  not 
lose,  because  the  property  was  cheap,  and  if  Robb  failed  to  comply 
defendant  might  take  the  property  himself;  defendant  would  not 
have  put  his  name  on  the  note,  if  it  had  not  been  for  that.  In 
the  next  January  Robb  told  defendant  that  he  would  not  take  the 
property;  in  February  defendant  talked  about  the  matter  with 
Smith,  whom  he  told  that  he  would  take  the  property,  and  asked 
about  the  t)ayment ;  he  agreed  to  take  for  the  first  payment  liens 
amounting  to  $5000,  which  the  defendant  had  on  the  property ; 
defendant  did  not  then  take  the  property ;  about  the  19th  of  March 
he  saw  Smith,  and  told  him  he  wanted  a  deed  for  the  property  or 
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his  note  ;  Smith  said  that  defendant  could  have  the  property  ;  that 
it  had  been  placed  in  his  hands  to  sell  whenever  he  could  get  $200 
per  acre  for  it ;  but  afterwards,  before  they  separated,  he  said  he 
would  like  to  see  Judge  Morrison  first,  who  he  thought  would  agree 
to  the  sale ;  in  two  or  three  days  afterwards  Smith  told  defendant 
Morrison  would  not  agree  to  let  him  have  it ;  the  day  the  note  fell 
due  defendant  told  Smith  that  he  understood  Morrison  held  defend- 
ant for  $1000,  and  Smith  for  $800.  Smith  said  Morrison  had 
nothing  against  either  of  them  ;  defendants  offer  to  take  the  place 
stopped  Morrison  from  getting  any  damages.  On  the  13th  of 
March  defendant  asked  Morrison  if  he  would  hold  him  for  the 
$1000  ;  Morrison  said  he  would  ;  defendant  then  said  he  would  take 
the  place  rather  than  pay  the  $1000  ;  Morrison  did  not  say  much 
to  that,  but  a  few  days  afterwards  said  witness  had  no  right  to  take 
the  place. 

Judge  Morrison  testified,  that  he  did  not  think  the  authority  of 
plaintiffs  to  sell  extended  beyond  the  day  of  sale,  and  a  few  days 
afterwards  he  had  not  given  plaintiffs  notice  that  he  revoked  their 
authority. 

The  defendant  gave  evidence  by  several  witnesses  corroborating 
his  own  testimony. 

In  rebuttal.  Smith,  one  of  the  plaintiffs,  testified  that  he  had 
become  holder  of  the  note  by  endorsing  a  note  dated  December 
8th  1868,  and  payable  on  the  next  1st  day  of  April,  for  $650,  for 
Judge  Morrison,  which  he  afterward  paid — for  commission  for  sell- 
ing the  property,  $180,  and  for  government  tax,  the  whole  amount 
being  $870.34,  with  interest  from  August  23d  1869 ;  ac  the  time 
he  endorsed  the  note  he  told  the  judge  he  would  do  it  and  hold 
the  $1000  note  as  collateral.  At  the  sale,  before  the  property  was 
knocked  off,  defendant  told  Robb  if  he  would  buy  it,  he,  defendant, 
would  help  him  with  the  money  ;  witness  did  not  make  any  effort 
to  persuade  defendant  to  become  Robb's  security;  Judge  Morrison 
revoked  plaintiff^s  authority  in  March;  witness,  March  13th,  asked 
defendant  if  he  would  buy  the  place  if  Morrison  would  consent  to 
sell ;  he  said  he  would  not,  and  he  did  not  agree  to  take  it  until 
the  19th  or  20th  of  March,  upon  the  condition  that  his  money 
then  in  the  property  should  be  used  for  the  cash  payment,  and  re- 
quested witness  to  see  Morrison ;  Morrison  declined  it ;  said  he 
had  rented  the  property  and  could  not  give  possession  ;  defendant 
declined  to  take  it  subject  to  the  lease ;  Morrison  never  gave  plain- 
tiffs authority  to  sell  between  the  day  of  the  sale  and  the  maturity 
of  the  note.  Robb,  on  the  22d  of  February,  told  Morrison  that  he 
would  not  take  the  property,  and  Morrison  then  drew  up  a  writing, 
which  was  signed  by  Robb,  declining  to  take  the  property  and  re- 
linquishing all  right  under  the  sale  to  him. 

There  was  evidence  corroborating  Smith's  testimony.  Also 
much  other  evidence  on  both  sides,  which  was  conflicting. 
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The  court,  Watson,  J.,  charged  : —  *  *  * 

'*  It  is  contended  on  the  part  of  the  defendant  that  the  contract 
by  sale  was  abandoned  and  rescinded,  by  agreement  of  the  parties, 
before  the  time  fixed  for  its  consummation.  *  *  *  You  will  re- 
member what  has  been  testified  upon  this  subject  and  determine 
whether  there  was  such  an  agreement  to  abandon  the  contract  of 
sale  and  to  release  each  other,  by  the  parties  to  it.  If  there  was, 
then  all  liability  of  either  of  the  drawer  of  the  note,  Mr.  Robb, 
or  of  the  endorser,  the  defendant,  would  be  extinguished  as  be- 
tween him  and  Judge  Morrison. 

"  In  this  connection,  it  is  proper  for  the  court  to  advert  to  the 
written  notice  given  to  Judge  Morrison  by  Mr.  Robb  that  he  would 
not  take  the  property,  and  relinquished  all  rights  under  the  pur- 
chase ;  a  copy  of  this  paper  has  been  given  in  evidence  without 
objection  ;  it  is  our  duty  to  construe  it,  and  our  construction  of  it 
is  binding  upon  you.  We  say  to  you  that  this  paper  does  not  of 
itself  import  any  agreement  of  the  parties  to  release  each  other, 
but  it  is  for  you  to  investigate  and  consider  the  testimony  as  to  all 
the  facts  and  circumstances  connected  with  the  giving  of  it,  and 
what  was  said  and  done  by  the  parties  in  relation  to  the  matter, 
and  to  determine  whether  there  was  then,  or  at  any  other  time 
before  the  date  fixed  for  the  carrying  out  of  the  contract  of  sale, 
a  mutual  verbal  agreement  to  abandon  the  sale  and  to  release  each 
other. 

"  This  paper  of  itself  does  not  show  any  such  agreement.  The 
plaintiff's,  however,  claim  that  they  are  entitled  to  recover  upon  the 
note,  even  if  a  valid  defence  might  have  been  made  to  it  in  the 
hands  of  Judge  Morrison. 

"  When  a  promissory  note  is  transferred  before  maturity  to  an 
innocent  endorsee,  for  value,  and  without  notice  of  any  legal  de- 
fence to  it,  such  endorsee  takes  the  note  freed  from  any  equities 
between  the  original  parties,  and  may  recover  upon  it,  notwith- 
standing a  complete  defence  may  exist  to  its  payment  if  it  was  in- 
the  hands  of  the  original  holder. 

"Are  the  plaintiffs  such  innocent  endorsees?  According  to  the 
testimony  of  Mr.  Smith,  one  of  the  plaintiffs,  they  were  the  agents 
for  the  sale  of  the  property;  the  note  was  originally  given  to 
them  as  such  agents,  and  has  been  in  their  possession  or  under 
their  control  ever  since.  They  then  had  full  knowledge  of  the 
consideration  and  purposes  for  which  it  was  given,  knew  of  all  the 
circumstances  attending  it,  and  had  notice  of  everything  that 
might  be  set  up  or  arise  as  a  defence  to  its  payment. 

"  We  therefore  say  to  you,  that  [if  the  plaintiffs  took  the  note 
under  these  circumstances,  then  the  defendant  is  entitled  to  avail 
himself  of  every  defence  which  might  have  availed  him  if  this  suit 
had  been  brought  in  the  name  of  «fudge  Morrison,  instead  of  being 
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brought  in  the  names  of  the  plaintiffs,  as  it  is.]  That  they  did 
thus  take  it  is  admitted  and  testiiSed  by  one  of  their  number. 

''The  plaintiffs  stand  in  the  shoes  of  Judge  Morrison;  their 
right  to  recover  is  the  same  as  would  have  been  his — no  more  and 
no  Jess.  That  they  held  the  note  as  security  for  a  less  amount 
than  is  due  upon  it,  will  make  no  difference.  If  entitled  to  re- 
cover at  all,  they  are  entitled  to  recover  the  full  amount  of  the 
note. 

[*'  Your  verdict  will  depend  upon  your  decision  of  the  question : 
Was  there  an  agreement  between  Judge  Morrison  and  Mr.  Robb 
to  abandon  the  contract  of  sale  and  release  each  other  from  it 
before  the  time  fixed  for  its  consummation?"] 

The  verdict  was  for  the  defendants.  The  plaintiffs  took  a  writ 
of  error. 

They  assigned  for  error,  amongst  others,  the  parts  of  the  charge 
in  brackets. 

0-.  A.  Jenks  and  B.  H.  Brewster  (with  whom  were  JV.  0. 
James  and  J.  M.  Shellenberger\  for  plaintiff  in  error. — There  was 
no  evidence  of  the  cancellation  of  the  sale  and  it  was  error  to  sub- 
mit that  question  to  the  jury :  Snyder  v.  Wilt,  3  Harris  59 ;  Stouffer 
V.  Latshaw,  2  Watts  165 ;  Miller  o.  Cresson,  5  W.  &  S.  301. 

The  plaintiffs  having  taken  the  note  before  it  was  due  for  a 
valuable  consideration,  are  entitled  to  sue  for  the  whole  amount 
and  hold  the  surplus  as  trustees  for  Morrison:  Byles  on  Bills  134. 
The  defendant  cannot  set  up  want  of  consideration,  nor  any 
equities  between  the  original  parties :  Appleton  t;.  Donaldson,  3 
Barr  381 ;  Lord  v.  Ocean  Bank,  8  Harris  384 ;  Work  v.  Ease,  10 
Casey  138;  Struthers  v,  Kendall,  5  Wright  214;  Flanagan  v. 
Farm,  i  Mech.  Bank,  4  P.  F.  Smith  398.  Even  if  plaintiffs  knew 
what  the  consideration  of  the  note  was  when  it  was  given :  God- 
dard  v.  Lyman,  14  Pick.  268.  To  destroy  his  right  it  must  be 
shown  he  took  the  note  maid  fide :  Phelan  v.  Moss,  17  P.  F. 
Smith  59. 

Q-,  Lear  (with  whom  was  Q-.  Ross),  for  defendant  in  error. 

Mr.  Justice  GoBDON  delivered  the  opinion  of  the  court,  March 
15th  1875. 

The  note  in  suit  was  drawn  by  C.  F.  Robb,  to  the  order  of 
Isaac  Hogeland,  and  by  him  endorsed  to  Judge  Morrison.  About 
the  fact  that  the  consideration  was  one  that  was  good  and  valua- 
ble, there  is  no  dispute.  That  the  endorser  was  to  have  the 
privilege  of  taking  the  property,  for  the  purchase-money  of  which 
this  note  was  given  in  part  payment,  if  Robb,  the  vendee,  failed 
to  comply  with  the  terms  of  sale,  was  of  no  significance  whatever, 
as  affecting  the  bona  fides  of  the  transaction.     Neither  could  the 
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fact,  that  Smith  &  Co.,  to  whom  the  note  was  passed,  were  the 
agents  of  Morrison  in  the  sale  of  the  land,  compromise  them  as 
holders  of  the  paper,  unless  it  were  also  shown  that  they  assented 
to  the  subsequent  rescission  of  the  contract,  whereby  Hogeland 
was  deprived  of  the  security  to  which  he  was  entitled.  It  is  there- 
fore certain  that  the  learned  judge  of  the  court  below  was  mis- 
taken when  he  instructed  the  jury,  "  the  plaintiffs  stand  in  the 
shoes  of  Judge  Morrison ;  their  right  to  recover  is  the  same  as 
his — no  more  and  no  less.  Your  verdict  will  depend  upon  your 
decision  of  the  question,  was  there  an  agreement  between  Judge 
Morrison  and  Mr.  Robb  to  abandon  the  contract  of  sale,  and  re- 
lease each  other  from  it,  before  the  time  fixed  for  its  consumma- 
tion ?  If  there  was  not  such  an  agreement,  your  verdict  should 
be  for  the  plaintiffs  for  the  amount  of  the  note,  with  interest  from 
its  maturity,  and  costs  of  protest.  If  there  was  such  an  agree- 
ment, your  verdict  should  be  for  the  defendant." 

In  this  statement  of  the  law  of  the  case,  the  position  of  Smith  & 
Co.,  as  bonft  fide  holders  for  value,  if  such  they  were,  is  wholly 
ignored.  Such  is  not  the  law  governing  commercial  paper.  The 
original  parties  thereto  cannot  thus  compromise  the  rights  of  a  sub- 
sequent endorsee  or  holder  such  paper. 

If  this  note  was  passed  to  the  plaintiffs  by  Morrison  for  some 
present  consideration,  as  that  they  should  hold  it  as  security  for 
the  endorsement  of  the  $655  note,  or  for  advancements  then  made, 
the  subsequent  action  of  Morrison  and  Robb  could  not  affect  them, 
and  they  would  be  entitled  to  recover  so  much  of  the  note  in  suit, 
and  no  more,  as  would  cover  their  endorsement  or  advancement. 
If,  on  the  other  hand,  it  was  passed  to  them  without  consideration, 
or  as  security  for  an  antecedent  debt  or  endorsement,  they  would 
occupy  no  better  position  than  Morrison  ;  they  would  be  entitled 
to  his  rights  and  nothing  more:  Petrie  v.  Clark,  11  S.  &  R. 
377.  These  were  questions  for  the  jury,  and  should  have  been 
submitted  for  their  consideration.  The  other  exceptions  are  not 
sustained. 

Judgment  reversed,  and  a  new  venire  ordered. 


78    857 
132     06 
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1.  Evi^lenoe  to  change  a  contract  relation  between  plaintiff  and  a  third 
partj  and  to  prove  a  promise  to  pay  the  debt  of  another  as  a  new  and  orij^i- 
nal  undertaking  and  not  a  contract  of  suretyship,  most  be  clear  and  satis- 
factory ;  otherwise  it  will  fall  within  the  Statute  oHf  Frauds. 

2.  On  a  judgment  of  nonsuit  the  court  below  being  better  able  to  judge 
of  the  force  of  the  evidence,  the  necessity  of  a  clear  and  preponderating 
weight  of  evidence  in  favor  of  an  absolute,  original  and  personal  promise, 
is  greater  where  the  court  of  error  is  called  apoa  to  reverse  the  judgment 

28  P.  F.  Smith— 17 
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of  the  lower  court ;  it  shoald  plainly  appear  that  the  plaintiff  had  a  caae 
that  should  have  gone  to  the  jury. 

3.  The  evidence  in  this  case  not  sufficient  to  go  to  the  jury  on  the  question 
whether  the  promise  of  defendant  was  a  personal  undertaking  and  not  within 
the  Statute  of  Frauds. 

4.  Where  a  nonsuit  is  entered  in  the  court  below,  a  writ  of  error  lies  only 
to  the  refusal  of  the  court  in  banc  to  take  it  off.  A  writ  of  error  directly  to 
the  judgment  of  nonsuit  will  be  quashed. 

5.  Eshleman  c.  Hamish,  26  P.  F.  Smith  97,  followed.  Jefferson  Co.  v. 
Slagle,  16  P.  F.  Smith  202,  distinguished. 

March  — 1875.  Before  Agnew,  C.  J.,  Sharswood,  Williams, 
Gordon,  Paxson  and  Woodward,  JJ.  Mr.  Justice  Mercur, 
being  related  to  defendant,  did  not  sit. 

Error  to  the  Court  of  Common  Pleas  of  Bradford  county:  Of 
January  Term  1874,  No.  210. 

This  was  an  action  of  assumpsit,  brought  November  7th  1870, 
by  Amasa  Haverly  against  Mahlon  C.  Mercur.  The  plaintiflF's 
claim  was  as  follows : — 

The  firm  of  Whittenhall  &  Co.,  composed  of  Whittenhall  and  An- 
drews, were  contractors  to  build  the  Sullivan  and  Erie  Railroad,  in 
the  counties  of  Sullivan  and  Bradford ;  the  defendant  was  presi- 
dent of  the  railroad  company ;  the  plaintiflF  was  a  sub-contractor 
for  the  construction  of  two  sections  of  the  road.  His  allegation 
was  that  Whittenhall  &  Co.  had  not  paid  him  the  estimates  when 
they  became  due ;  that  he  complained  to  the  defendant  that  he 
was  unable  to  carry  on  the  work  because  the  prices  were  too  low, 
and  because  he  was  not  paid,  and  that  he  would  be  compelled  to 
discharge  his  hands  and  abandon  his  contract;  the  defendant  told 
him  to  continue  at  the  work  and  finish  the  sections  and  he  would 
see  him  paid ;  that  in  consequence  of  this  promise  he  did  continue 
at  the  work  and  finish  the  sections,  but  the  defendant  had  refused 
to  pay  him. 

The  promise  was  not  in  writing;  the  question  was,  whether 
under  the  facts  in  the  case,  it  was  within  the  Statute  of  Frauds. 

The  case  was  tried  December  9th  1873,  before  Streeter,  P.  J. 

The  plaintiff  testified  that  he  commenced  work  under  his  con- 
tract with  Whittenhall  &  Co.,  and  continued  for  three  or  four 
months,  as  long  as  he  had  the  means.  In  February  he  told  the 
defendant  that  it  did  not  pay,  and  he  was  not  getting  any  money ; 
defendant  said  he  had  better  keep  on;  he  afterwards  heard  that 
Whittenhall  was  good  for  nothing ;  he  told  defendant,  and  said  he 
would  not  work  any  longer  under  him,  and  should  quit.  Defend- 
ant told  him  that  he  was  living  there,  raising  his  own  provisions, 
and  had  better  go  on  and  build  the  road.  Defendant  said,  ^^  he 
would  tell  me  what  to  do,  I  should  go  to  work,  keep  a  strict 
account  of  everything  I  put  on  the  road,  and  return  it  to  Everett 
(the  superintendent  of  Whittenhall  &  Co.),  and  he,  defendant, 
would  pay  me  or  see  that  I  had  my  pay.     He  said  I  should  not 
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lose  one  cent  by  it;  told  me  this  was  confidential.  *  *  *  I  i^ent 
back  and  went  to  work  on  the  road  again ;  I  completed  the  job 
about  December  1st  1869.  I  had  the  conversation  with  Mr.  Mer- 
cur when  I  agreed  to  go  on  in  March  1867.  *  *  *  There  was  due 
me  about  $12,000.  *  *  * 

"  I  had  a  conversation  at  the  bridge  when  I  had  got  the  abut- 
ments pretty  well  along ;  he  thought  I  was  getting  along  well ;  I 
told  him  the  men  were  dissatisfied  at  not  getting  their  pay,  and 
were  leaving  me.  He  said  he  had  told  me  that  I  should  lose 
nothing,  and  told  the  men  they  should  not  be  afraid  of  me,  as  I 
was  the  only  man  that  could  pay  gold.  *  *  *  Had  a  conversation  with 
Mercur  in  the  latter  part  of  November  or  first  of  December  1867. 
I  was  in  the  stage  going  down  to  see  Mercur.     Others  were  8top-> 

fine  work,  and  I  was  going  down  to  gee  if  I  had  not  better  quit, 
told  him  I  was  going  down  to  see  him  to  know  if  I  had  not  better 
stop  work.  *  *  *  He  told  me  it  would  not  do  to  stop  work  on  the  rock 
job.  I  told  him  I  could  not  carry  it  on,  as  my  resources  were 
exhausted.  He  told  me  to  come  down  with  a  team  and  he  would 
see  about  getting  a  load  of  provisions;  I  did  so.  He  went  with 
me  to  Mix  &  McCabe's,  and  told  them  to  let  me  have  a  load  of  pro- 
visions, and  he  would  see  that  they  had  their  pay.  I  got  provisions 
there  at  different  times  nearly  all  winter.  *  *  * 

*'  He  told  me  to  keep  my  charges  for  expenses  as  I  had  done ;  I 
told  him  I  had  done  so  except  for  ox-team  work.  He  told  me  at 
different  times  to  get  all  I  could  out  of  Mr.  Andrews,  and  that  it 
would  not  hurt  me.  He  wanted  this  to  be  kept  confidential,  because 
others  would  be  trying  to  get  him  to  secure  them.  This  account 
includes  charges  for  my  own  time,  except  for  about  three  or  four 
months.  I  put  in  my  own  time,  because  he  told  me  to  keep  a  strict 
account  of  everything.     This  account  is  a  correct  one. 

On  cross-examination  he  said  :***«!  signed  receipts  when 
I  got  the  money  of  Whittenhall  &  Co.  I  received  money  from 
them  a  good  many  times  ;  sometimes  once  a  month,  sometimes  once 
in  two  or  three  months,  as  long  as  I  worked  there.  *  *  *  It  was 
estimated  that  my  whole  work  would  come  to  $35,990.70.  They 
could  not  make  an  estimate  of  the  amount  of  work  done  by  me 
after  the  slide.  I  presumed  that  Everett  and  Dodd  informed  me 
after  the  slide  that  they  would  have  to  estimate  the  amount  of 
work  by  the  quantity  each  man  done  daily.  After  this  occurred 
they  paid  me  from  my  pay-rolls.  I  returned  my  pay-rolls  to  Mr. 
Everett  every  month.  I  continued  to  get  money  from  him  from 
time  to  time  as  long  as  I  worked  there.  *  *  *  I  might  have  seen 
Andrews  in  Mercur's  new  bank  ;  I  dunned  him  every  time  I  saw 
him.  I  bid  off  earth  work  at  35  and  rock  at  90  cents.  My  con- 
tract was  executed  at  that  price.  I  worked  at  that  price  till  I 
made  the  arrangement  with  Mr.  Mercur.  I  can't  tell  when  the 
price  was  increased  to  40  cents  and  $1.     I  did  not  have  any  esti- 
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mates,  and  did  not  receive  my  pay  at  that  price.  The  engineers 
made  measurements  nearly  every  month.  After  these  measure- 
ments were  made,  I  went  to  Mr.  Everett  to  get  my  pay.  I  think 
I  did  make  frequent  complaints  to  Mr.  Everett  that  Andrews  did 
not  pay  me  regularly  and  better.  I  did  make  complaints  to  Mercur 
that  Andrews  did  not  pay.  Mercur  has  judgment  against  me  for 
$600.  I  gave  the  note  on  the  15th  of  February  1870.  This  was 
given  in  part  for  money  at  the  time  I  gave  the  note,  about  $200  ; 
the  balance  was  for  money  I  had  had  previous  to  that  time.     I 

five  him  Andrews's  draft  for  the  money  got  before  draft  for  $375. 
his  draft  and  the  $200  made  the  $600  note.  *  *  *  In  March 
1867 ;  I  had  the  conversation  with  Mr.  Mercur,  when  he  told 
me  to  keep  an  account,  he  told  me  at  that  time  that  he  would  pay 
me  or  see  me  paid.  I  have  done  all  I  could  to  get  my  pay  from 
Andrews.  I  think  the  last  time  I  saw  Andrews  was  in  1868. 
They  owed  me  $6000  or  $7000  at  that  time.  The  contract  with 
Mercur  was  made  just  after  the  first  slide  into  the  thorough  cut 
Commenced  keeping  an  account  of  my  own  time  the  1st  of  June 
1867.  *  *  *  I  asked  Mr.  Everett  for  a  statement  of  the  amount 
that  had  been  paid' me.  I  understood  the  statement  to  be  correct. 
*  *  *  The  amount  paid  by  Everett  to  Mix  &  McCabe  was  figured 
in.  It  was  about  this  time  we  first  talked ;  he,  Mercur,  told  me 
to  get  all  I  could  out  of  Andrews  and  he  would  pay  the  balance. 
It  was  in  the  same  conversation  that  he  said  I  should  keep  on 
teazing  him.  I  asked  him  to  put  it  in  writing,  and  he  reftised  to  do  it, 
because  if  he  did  he  would  have  to  secure  others.  During  the 
progress  of  this  work  I  asked  Mr.  Mercur  to  pay  me  at  different 
times.  He  said  money  was  very  tight ;  said  that  Andrews  was 
slow  about  selling  bonds.  I  frequently  complained  to  Mercur  about 
Andrews  or  Whittenhall  being  slow  to  pay.  In  the  fall  or  winter 
of  1867  I  looked  over  the  accounts  with  Mr.  Everfett ;  there  was 
some  $8000  due  me.  Mercur  wanted  me  to  take  bonds;  he 
did  not  tell  me  at  what  price  Andrews  would  let  me  have 
the  bonds.  Mr.  Everett  thought  there  would  be  money  to  pay 
with  in  the  spring.  Mr.  Mercur  told  Mix  &  McCabe  that  if  they 
would  let  me  have  a  bill  of  goods  he  would  see  it  paid.  Mr.  Everett 
paid  that  bill.  It  was  some  time  after  we  made  the  bargain  that 
Mercur  refused  to  put  it  in  writing." 

On  re-examination  he  said.  *  *  *  «  I  recollect  going  up  to 
Mercur*s  house  with  George  Neal.  When  comins  down  I  was 
complaining  of  WhittenhalFs  being  a  miserable  fellow.  He  said 
I  should  keep  teazing  him,  it  would  not  hurt  me.  He  said  he  had 
told  me  before  that  I  should  make  out  an  account  of  my  expendi- 
tures ;  I  did  make  it  out  and  handed  it  to  Mr.  Mercur  sometime 
afterwards.  *  *  *  I  told  Mr.  Mercur  that  some  people  said  that 
a  promise  to  pay  was  of  no   avail  unless  it  was  put  in  writing. 
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Said  he  thought  his  word  was  good.  If  he  put  it  in  writing  the 
the  rest  would  want  him  to  do  it  for  them." 

George  B.  Neal  testified :  "  I  recollect  the  conversation  hetween 
Mr.  Mercur  and  Mr.  Haverly,  as  mentioned  by  him.  I  heard 
Mr.  Mercur  ask  Mr.  Haverly  if  he  had  made  out  that  bill.  Mr. 
Haverlj  said  he  had  not  entirely.  Mr.  Mercur  told  him  to  make 
out  an  itemized  bill  and  hand  it  in  so  that  he  could  carry  it  before 
the  board.  Mr.  Mercur  has  told  me  that  he  would  rather  see 
Amasa  paid  than  any  of  the  rest  of  the  contractors." 

Charles  Ghilson  testified :  **  I  had  a  talk  with  Mercur  about  the 
work  of  Haverly.  He  asked  me  if  I  saw  anybody  at  work  there. 
I  told  him  I  did  see  a  few  there.  I  told  him  the  report  was  that 
Haverly  had  got  to  quit.  He  said  he  told  him  to  go  on  and  he 
should  lose  nothing.     This  was  in  the  spring  of  1867.*' 

J.  S.  Campbell  testified:  "  I  heard  a  conversation  between  Mr. 
Mercur  and  Haverly  in  the  bank.  It  was  after  they  commenced 
working  on  the  railroad.  Mr.  Haverly  came  into  the  bank  and 
complained  to  Mr.  Mercur  that  he  would  have  to  stop ;  that  he 
had  no  provisions.  Mr.  Mercur  told  him  that  he  must  not  stop  ; 
that  he  would  get  him  a  load  of  provisions ;  asked  him  if  he  had 
a  team  there.  He  said  that  he  had  a  team,  and  Mercur  ordered 
him  to  take  it  around  to  McCabe  &  Mix's.  'During  the  conversa- 
tion Mr.  Mercur  said  he  would  pay  him  or  see  him  paid,  I  am  not 
certain  which.  That  was  when  urging  him  not  to  stop.  He  ex- 
pressed much  anxiety  not  to  have  him  stop."  *  *  * 

William  Burdick  testified :  "  I  was  driving  the  stage.  I  recol- 
lect when  driving  of  meeting  Mr.  Mercur  at  the  watering- trough 
near  Wilcox's.  Mr.  Haverly  said  to  Mr.  Mercur  that  he  must 
have  some  money  or  he  would  have  to  stop  his  work.  Mr.  Mercur 
told  him  he  must  not  stop  the  work,  but  must  keep  on  and  he 
would  pay  him  or  see  he  had  his  pay  for  all  he  did.  I  heard  a 
short  conversation  in  the  bank  between  Mr.  Mercur  and  Mr. 
Haverly.  Mr.  Haverly  told  him  he  must  have  some  money,  and 
Mercur  told  him  he  must  keep  on  and  he  would  see  that  he  had 
his  pay." 

William  Northrup  testified :  *  *  *  « I  was  in  the  bank  one  day, 
I  think  in  1868,  in  the  fore  part  of  November.  Mr.  Haverly  said 
he  had  used  up  all  the  money  he  had  and  he  must  quit  if  he  could 
not  get  means  to  carry  it  on.  Mercur  told  him  he  must  not  quit, 
that  cut  must  go  on.  He  told  him  they  wanted  to  go  to  laying 
iron  in  the  spring  and  that  cut  was  going  to  bother  them,  and  it 
must  go  on.  He  said  he  would  see  that  he  had  his  pay  or  would 
assist  him  in  getting  it." 

A.  J.  Gorsline  testified :  "  I  recollect  of  riding  with  Mr.  Bur- 
dick in  the  stage  in  November  or  December  1867.  We  met  Mr. 
Mercur  near  by  Wilcox's  mill,  on  the  turnpike.  *  *  *  Haverly  got 
out  of  the  stage.     Mercur  asked  Haverly  how  he  got  along.     He 
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said  very  slow  and  poorly,  and  he  would  have  to  stop  if  he  did  not 
have  some  pay ;  said  he  had  no  money  to  pay  the  men  and  the 
men  would  not  go  on  without  money.  Mercur  said,  ^  No,  don't 
stop,  the  work  must  go  on,  Mr.  Haverly,  and  I  will  pay  you  or  see 
you  paid.'  He  told  him  he  should  not  lose  a  cent,  and  that  he 
would  be  responsible,  or  words  to  that  effect."  *  *  * 

John  Sullivan  testified :  "  I  heard  Mercur  say  that  Haverly  said 
he  could  not  go  on  with  the  work.  He  said  Haverly  must  not 
quit,  but  he  would  see  him  paid.  He  furnished  a  load  of  pro- 
visions.** *  *  * 

There  was  other  evidence  of  much  the  same  character  as  the 
foregoing;  there  was  evidence  also  of  payments  by  Everett  on 
behalf  of  Whittenhall  &  Go.  to  the  plaintiff,  or  on  his  account, 
during  the  time  the  work  on  the  contract  was  progressing,  and 
after  the  alleged  promise  by  the  defendant. 

The  plaintiff  having  closed  his  case,  the  defendant  moved  for  a 
nonsuit  for  the  reason : — 

"  That  the  evidence  on  the  part  of  the  plaintiff  shows  that  the 
undertaking  of  the  defendant  set  forth  in  his  declaration  was  a 
collateral  undertaking  (not  in  writing)  to  plaintiff's  contract  with 
Whittenhall  &  Co.,  and  is  within  the  Statute  of  Frauds  and  Per- 
juries, and  the  plaintiff  cannot  recover.** 

The  defendant's  motion  was  allowed,  and  a  judgment  of  nonsuit 
entered  by  the  court.  The  plaintiff  excepted  to  the  decision  of 
the  court  ordering  the  nonsuit ;  but  no  motion  to  take  off  the  non- 
suit was  made  to  the  court  in  banc. 

The  plaintiff  took  a  writ  of  error,  and  assigned  for  error  the  en- 
tering of  judgment  of  nonsuit. 

Watkina  f  Smithy  for  plaintiff  in  error. — The  promise  of  de- 
fendant was  to  pay  his  own  debt  under  a  contract  which  he  himself 
made  with  plaintiff;  it  was  not  to  pay  a  debt  of  Whittenhall  &  Co. : 
Weyand  v,  Crichfield;  3  Grant  113 ;  Malone  v.  Keener,  8  Wright 
107 ;  Brown  on  Statute  of  Frauds  165 ;  Johnson  v.  Gilbert,  4 
Hill  172;  Arnold  v.  Stedman,  9  Wright  186;  Whitcomb  v, 
Kephart,  14  Id.  90 ;  Jefferson  County  v.  Slagle,  16  P.  F.  Smith 
202. 

Patrick^  Overton  f  JSlsbree  and  Peet  f  Davis,  for  defendant  in 
error. — The  uniform  construction  given  to  the  Statute  of  Frauds 
is  to  bring  every  promise  made  for  the  payment  for  the  debt  or 
default  of  a  third  person  within  the  statute,  except  where  the 
promissor  has  made  the  promise  upon  a  consideration  to  himself, 
or  upon  the  receipt  of  some  fund  or  other  security,  either  from 
the  debtor  or  the  creditor,  charged  with  the  payment  of  the  debt, 
so  that  a  trust  or  duty  was  created  thereby  to  pay  the  debt,  so  that 
in  making  the  payment  of  the  debt  he  was  fulfilling  an  obligation 
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of  his  own:  Williams  v.  Leper,  3  Burr.  1886;  Edwards  v.  Kelly, 
6  M.  &  S.  204 ;  Castling  v.  Aubeet,  2  East  325 :  Bampton  v. 
Paulin,  4  Bing.  264 ;  Walker  v.  Taylor,  6  Carr.  &  Paine  752 ; 
Stephens  v.  Pell,  2  Cr.  &  Mees.  710;  Birkmyr  v.  Darnell, 
Salkeld  27.  While  the  old  debt  remains,  the  new  must  be 
regarded  as  not  an  original  undertaking,  and  therefore  within 
the  statute:  1  Saunders  211,  note  1 ;  Goodman  v.  Chase,  1  B.  & 
A.  297,  unless  it  be  an  extinguishment  of  the  liability  of  the 
original  party;  Mallory  v.  Gillett,  21  New  York  312. 

The  consideration  must  move  to  the  party  making  the  promise, 
or  it  is  within  the  statute :  Farley  v,  Cleavland,  4  Conn.  432-439 ; 
Nelson  v.  Boynton,  3  Met.  486 ;  Kingsley  v.  Balcom,  4  Barbour 
131. 

Judgment  was  entered  in  Supreme  Court  March  22d,  1875, 
Per  Curiam. — It  was  held  at  Harrisburg  last  year,  in  the  case  of 
Eshelman  &  Herr  v.  Beecher  &  Harnish,  26  P.  F.  Smith  97,  that  the 
evidence  to  change  an  existing  contract  relation  between  the  plain- 
tiff and  a  third  party,  and  to  prove  a  promise  by  the  defendant  to 
pay  the  debt  of  another,  as  a  new  and  original  undertaking,  and 
not  a  contract  of  suretyship,  must  be  clear  and  satisfactory ;  other- 
wise, the  case  will  fall  within  the  operation  of  the  Statute  of  Frauds, 
requiring  the  promise  to  be  in  writing.  This  is  a  wholesome  rule, 
without  which  the  statute  may  be  easily  evaded,  especially  since 
the  law  has  made  the  plaintiff  a  witness  in  his  own  behalf 
Doubtful  expressions  can  easily  be  made  the  foundation  of  a 
promise  and  the  conscience  of  the  party  thus  relieved  from  a  con- 
viction of  distinct  perjury. 

Viewing  this  case  in  the  light  of  these  salutary  principles,  the 
evidence  is  entirely  insuflScient  to  raise  a  promise  binding  on  the 
defendant  without  a  writing.  The  plaintiff,  a  farmer  near  at  hand, 
had  a  sub-contract  with  certain  contractors  to  build  two  sections 
of  railroad  of  the  Sullivan  and  Erie  Railroad  Company,  of  which 
the  defendant  was  the  president.  He  had  worked  under  his  sub- 
contract for  some  time,  until  he  found  the  contractors  failing  in 
payments,  and  in  doubtful  circumstances,  He  mentioned  this  to 
the  defendant  Mercur,  who  told  him  he  had  better  not  quit;  that 
he  was  living  there  and  raising  his  own  provisions,  and  he  had 
better  go  on  and  build  the  road.  Mercur  took  a  chair  beside  him, 
and  said  he  would  tell  him  what  to  do — to  go  on,  build  the  road, 
keep  a  strict  account,  and  return  it  to  Mr.  Everett,  and  he  (Mer- 
cur) would  pay  him,  or  see  that  he  was  paid,  that  he  should  not 
lose  a  cent  by  it — said  this  was  confidential.  Haverly  continued 
and  finished  his  work.  In  so  doing  he  kept  on  precisely  as  before ; 
made  returns  to  Everett,  who  was  the  agent  or  superintendent  of 
the  contractors,  and  received  his  estimates  as  before,  to  the  amount 
of  $27,392.63,  of  which  only  $3000  were  paid  under  the  contract 
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before  the  alleged  assumption  of  Mercar.  The  entire  work 
iras  estimated  at  $89,332.03.  The  engineers  made  the  regular 
monthly  estimates  resorting  (after  the  land  slides)  to  the  pay  rolls 
kept  by  Haverly,  instead  of  actual  measurements.  During  all  this 
time,  the  plaintiff,  Haverly,  pursued  Andrews,  the  assignee  of  the 
original  contract,  incessantly  for  money;  and  on  one  occasion 
borrowed  money  of  Mercur,  giving  him  his  judgment  note  in  $600, 
to  pay  a  draft  of  $375  on  Andrews,  and  the  remainder  in  cash,  to 
carry  on  the  work. 

Without  further  detail,  it  may  be  said  that  there  was  no  evidence 
of  abandonment  of  the  plaintiS^s  sub-contract  with  the  contractors, 
but  he  continued  to  work  under  it,  receiving  payments  to  a  large 
amount  under  it,  and  in  no  single  instance  receiving  payment  from 
Mercur.  On  one  occasion  Mercur  assisted  him  to  procure  a  wagon 
load  of  provisions,  which  the  evidence  shows  was  not  paid  for  by 
Mercur,  but  through  Andrews's  checks.  He  complained  to  Everett 
that  Andrews  did  not  pay  him,  and  told  Mercur  that  Andrews 
was  slow.  Mercur  said  money  was  tight  and  Andrews  was  slow 
in  selling  bonds,  "  and  wanted  Haverly  to  take  bonds,"  but,  says 
Haverly,  Mercur  did  not  tell  me  at  what  price  Andrews  would  let 
me  have  the  bonds,  indicating  the  understanding  of  both  parties 
that  the  money  was  to  come  out  of  the  sales  of  the  bonds  of  the 
railroad  company,  and  not  from  Mercur  personally.  The  entire 
evidence  shows  that  Haverly  had  not  changed  his  relation  under 
his  sub-contract,  and  that  what  Mercur  did  was  as  president  of  the 
company,  in  endeavoring  to  push  the  work  to  completion,  and  in 
this  relation  to  secure  Haverly  in  the  fruits  of  his  labor. 

When  we  come  to  the  evidence  of  the  promise,  we  find  it  wholly 
doubtful  and  unsatisfactory.  Haverly,  who  ought  to  state  clearly, 
if  it  were  made  as  claimed,  says,  he  promised  *^  to  pay  me,  or  see 
that  I  had  my  pay."  Which  was  it  ?  The  subsequent  conduct 
of  Haverly  clearly  indicates  the  latter.  Nor  is  this  an  isolated 
form  of  expression,  for  it  is  several  times  repeated.  Besides,  the 
proof  by  six  witnesses  of  the  plaintiff  was  in  the  single  form  only, 
to  wit,  that  Mercur  would  %ee  him  paid.  Then  we  have  Haverly *s 
own  interpretation,  the  result  of  consultation  with  others,  for  he 
told  Mercur  that  some  people  said  that  a  promise  to  pay  was  of  no 
avail,  unless  it  was  put  in  writing.  Mercur  declined,  and  said  if 
he  put  it  in  writing  the  rest  would  want  him  to  do  it  for  them ; 
'^  if  he  secured  one  in  writing  the  rest  would  want  him  to  do  the 
same  thing."  As  corroborative  of  this,  the  promise  to  the  mer« 
chants  who  furnished  the  wagon  load  of  provisions  was,  that  he 
would  9ee  them  paid,  and  thej  were  in  fact  paid  through  Everett's 
checks.  In  all  this  there  is  no  evidence,  either  clear  or  satisfactory, 
of  an  absolute  promise  by  Mercur  to  pay  himself^  except  by  way 
of  suretyship.  This  being  the  case  of  a  nonsuit,  in  which  the  court 
below  were  better  able  to  judge  of  the  force  of  the  evidence,  the 
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necessity  of  a  clear  and  preponderating  weight  of  evidence  in  favor 
of  an  absolute,  original,  personal  promise,  is  greater  when  we  are 
called  upon  to  reverse  the  judgment  of  the  court.  It  should  plainly 
appear  to  us  that  the  plaintiff  had  such  a  case  as  ought  to  have 
gone  to  a  jury.  That  Mr.  Mercur  promised  the  plaintiff  to  see 
him  paid,  and  became  surety  for  the  railroad  company,  is  beyond 
a  doubt,  but  that  he  undertook  to  bind  himself  to  pay  absolutely, 
as  of  his  own  original,  personal  obligation,  does  not  appear.  The 
statute  is  therefore  a  bar  to  the  action.  We  are  referred  to  the 
late  case  of  the  County  of  Jefferson  v,  Slagle,  16  P.  F.  Smith  202. 
But  that  case  has  not  a  feature  resembling  this.  There  the  SUgles 
refused  to  let  Dickey,  the  contractor  for  the  court  house,  have  the 
bricks.  They  gave  evidence  that  in  consequence  of  this,  the  county 
commissioners,  in  order  that  the  building  might  go  on,  and  the 
hands  not  stand  idle,  promised  the  plaintiff  absolutely  to  pay  them 
for  the  bricks,  and  that  they  had  a  fund  of  91^1 000,  held  back 
from  Dickey  as  security  for  performance,  and  to  which  the  county 
could  resort.  The  evidence  of  several  witnesses  for  the  plaintiff  ' 
was  of  an  absolute  promise  to  pay  for  the  bricks,  if  the  plaintiff 
would  deliver  them.  This  was  met  by  contradictory  evidence  on  the 
part  of  the  commissioners,  and  the  judge  expressly  instructed  the 
jury  that  there  could  be  no  recovery,  unless  the  commissioners,  as 
such,  expressly  promised  to  pay,  and  the  plaintiff  delivered  on  this 
promise.  The  jury  found  the  fact  of  the  absolute  promise  on 
behalf  of  the  county,  and  when  the  case  came  into  this  court,  it 
was  said  in  the  opinion,  "  The  contract,  as  averred  in  the  declara- 
tion and  found  by  the  jury  under  the  evidence,  was  not  a  contract 
to  answer  for  the  debt  or  default  of  the  contractor,  but  a  direct 
promise  on  part  of  the  commissioners  to  pay  for  the  bricks,  in 
consideration  of  which  the  plaintiff  agreed  to  deliver  them."  In 
the  case  before  us  we  have  seen  there  was  no  abandonment  of  the 
original  sub-contract,  or  refusal  to  go  on  under  it,  but  a  continua^ 
tion  of  the  work  as  before,  and  payments  to  a  large  amount  made 
under  it,  and  that  there  was  no  clear  and  satisfactory  evidence  of 
an  intention  to  bind  Mercur  personally,  except  by  way  of  surety- 
ship, and  no  sufficient  evidence  of  an  absolute  contract,  or  that 
the  plaintff  went  on  with  the  work,  in  consideration  of  such  an 
absolute  liability. 

This  case  having  been  fully  argued  before  us  on  the  merits, 
without  objection  to  the  state  of  the  record,  we  have  discussed  it 
in  order  to  show  that  it  is  not  taken  out  of  the  operation  of  the 
Statute  of  Frauds.  But  having  discovered  that  the  record  is  not 
legally  before  us,  it  is  proper  to  say  that  we  cannot  countenance 
so  loose  a  practice.  The  act  relating  to  the  District  Court  of 
Philadelphia  (1  Bright.  Dig.  498),  requires  a  motion  to  set  aside 
the  judgment  of  nonsuit  to  be  made  to  the  court  in  banc;  and  a 
writ  of  error  lies  only  to  the  refusal  of  the  court  to  set  it  aside. 
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The  purpose  is  to  give  the  court  an  opportunity  of  reconsidering 
the  evidence  before  the  case  is  removed  into  this  court.  The  same 
powers  as  to  nonsuits  are  extended  to  the  courts  of  Common  Pleas 
throughout  the  state,  subject  to  the  same  regulations  as  to  writs 
of  error :  2  Bright.  Dig.  1168,  pi.  28. 

No  motion  to  set  aside  the  nonsuit  having  been  made,  this  writ 
of  error  was  prematurely  taken,  and  must  be  quashed. 

Writ  of  error  quashed  at  the  costs  of  the  plaintiff. 


Gilbert's  Appeal.    Johnson's  Estate. 

1.  The  finding  of  an  auditor  on  the  facts  should  not  be  disturbed  unless 
for  clear  error. 

2.  After  the  death  of  a  partner,  two  of  the  administrators  sold  the  dece- 
dent^s  interest  in  the  firm  at  private  sale  to  a  surviving  partner,  who  was 
also  an  administrator,  at  a  price  less  than  the  value.  Bddy  that  the  sale  was 
voidable  at  the  election  of  any  party  in  interest,  and  all  the  administrators 
were  chargeable  with  the  actual  value. 

3.  That  the  administrators  acted  in  good  faith  and  under  the  advice  of 
counsel,  would  not  justify  the  transaction. 

4.  One  of  the  administrators  mingled  the  funds  of  the  estate  with  his  own 
and  used  them  in  his  business.  Edd^  that  the  accountants  were  chargeable 
with  interest  on  the  funds  of  the  estate  thus  treated. 

March  5th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon  and  Paxson,  JJ. 

Appeal  from  the  decree  of  the  Orphans*  Court  o{  Berks  county: 
Of  January  Term  1875,  No.  172.  In  the  estate  of  Henry  W. 
Johnson,  deceased. 

The  decedent  died  in  June  1863,  intestate,  leaving  a  minor  son, 
Edward  N.  Johnson,  who  had  for  his  guardian  N.  Jacoby.  Ad- 
ministration of  his  estate  was  granted  to  Peter  Y.  Brendlinger,  W. 
K.  Grim  and  J.  B.  Rhoads.  Brendlinger  and  Grim,  two  of  the 
administrators,  having  settled  an  account  February  17th  1865, 
William  M.  Baird,  Esq.,  was  appointed  auditor  to  examine  and 
adjust  it  upon  exceptions  filed,  and  to  report  distribution.  He 
reported  that  the  balance  due  the  estate  was  J2502.56.  This 
report  was  referred  back  to  him  October  5th  1867.  On  the  2l8t 
of  May  1870,  at  the  request  of  Mr.  Baird,  the  court  relieved  him 
from  his  duties  as  auditor,  and  on  the  2l8t  of  November  1871 
Edwin  Shaker,  Esq.,  was  appointed  auditor  for  the  same  pur- 
poses. 

The  decedent,  at  the  time  of  his  death,  was  in  partnership  with  J. 
B.  Rhoads,  one  of  the  administrators,  and  Washington  Deysher,  in 
the  Great  Western  Hotel,  Philadelphia,  the  decedent  and  Rhoads 
each  having  an  interest  to  the  extent  of  one-fourth  ;  the  decedent 
had  other  property  also. 


Digitized  by  VaOOQlC 


1875.]  OF  PENNSYLVANIA.  267 

[Gilbert's  Appeal.] 

There  were  two  questions  which  were  mainly  considered  in  the 
case. 

1.  Whether  the  accountants  were  chargeable  with  interest  on 
money  of  the  estate  which  had  passed  into  their  hands,  and  had 
been  mingled  with  the  money  of  one  of  the  administrators  and 
used  in  his  business. 

2.  As  to  the  amount  with  which  they  should  be  chargeable  on 
account  of  the  decedent's  interest  in  the  Great  Western  Hotel. 

The  auditor  found  that  previously  to  May  1864,  Brendlinger 
kept  a  private  account  in  the  Pottstown  bank ;  after  that  time  he 
mingled  the  money  of  the  estate  with  his  private  account ;  he  kept 
after  that  time  no  bank  account  as  administrator.  A  considerable 
amount  of  money  came  into  his  hands  as  administrator ;  he  also 
made  payments  on  account  of  the  estate ;  the  amounts  drawn  from 
the  bank  or  mingled  with  his  own  funds  were  far  in  excess  of  the 
payments  he  made  for  the  estate,  and  there  was  no  evidence  that 
the  money  was  used  for  the  benefit  of  the  estate. 

As  to  the  second  question:  By  the  inventory  filed  July  2d  1863, 
the  interest  of  the  decedent  in  the  Great  Western  Hotel  was 
appraised  at  $1500.  On  the  2d  of  September  1863,  under  the 
advice  of  the  counsel  of  the  administrators,  another  and  ex  parte 
appraisement  was  made,  fixing  the  amount  of  the  decedent's  interest 
at  9113.88.  Subsequently  this  interest  was  sold  at  private  sale 
to  J.  B.  Rhoads,  one  of  the  administrators,  for  91^0,  and  with  that 
amount,  instead  of  $1500,  the  administrators  charged  themselves 
in  their  account. 

On  the  hearing  before  the  auditor,  the  testimony  of  Rhoads  and 
Brendlinger  was  taken.  There  was  other  testimony  taken  by 
him  in  relation  to  the  value  of  the  decedent's  interest  in  the  hotel. 

Deysher,  the  other  partner,  testified  that  he  supposed  the  hotel 
property  would  have  brought  93500  at  public  sale ;  that  he  would 
have  given  $1000  for  the  decedent's  interest  in  the  concern  ;  that 
he  was  waiting  to  buy  it  and  had  the  money  ready ;  in  November 
1863,  Rhoads  sold  his  own  fourth  and  that  of  the  decedent  for 
$2000. 

F.  R.  Baugh  testified  that  the  hotel  books  had  been  put  into 
his  hands  to  ascertain  how  the  money  matters  stood  ;  he  examined 
the  books  and  found  the  profits  of  the  firm  during  its  continuance 
to  be  $5349.73. 

The  counsel  of  the  administrators  testified,  that  upon  consulta- 
tion with  the  guardian  of  the  minor,  they  thought  it  best  to  sell  the 
interest  in  the  firm  to  Rhoads  for  $150,  upon  his  assuming  the 
liabilities  of  the  firm,  as  Deysher  and  Rhoads,  the  surviving  part- 
ners, were  not  responsible,  and  they  would  have  the  settlement  of 
the  firm  accounts. 

The  auditor  reported  that  from  the  testimony  outside  of  that 
of  Rhoads  and  Brendlinger,  the  interest  of  the  decedent  in  the 
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hotel  was  worth  mnch  more  than  it  had  been  sold  for ;  that  their 
testimony  should  not  be  taken  into  consideration,  the  one  being 
administrator  and  the  other  partner  as  well  as  administrator. 
Taking  the  testimony  of  Baugh  and  Deysher,  he  found  that  the 
interest  of  the  decedent  was  worth  $2837.45.  He  therefore  charged 
the  administrators  with  that  sum  and  interest.  He  also,  by  va- 
rious schedules  accompanying  his  report,  showed  the  amount  of 
money  received  from  the  book  accounts  of  the  hotel  concern,  the 
money  received  generally  on  account  of  the  estate,  interest  on  the 
money  of  the  estate  mingled  with  the  accountant  Brendlinger's 
own  funds  and  other  interest.  Interest  was  charged  to  April  28d 
1873.  As  the  result  of  the  whole,  he  found  that  there  was  due 
from  the  administrators  to  the  estate  J8648.15,  after  allowing 
K1200  compensation  to  the  accountants  and  deducting  the  costs 
of  the  audit ;  this  sum  he  awarded  to  the  minor. 

Exceptions  were  filed  to  the  report.  They  related  to  the  sur- 
charges in  the  account,  and  also  that  the  auditor  erred  in  not  con- 
sidering the  testimony  of  Rhoads  and  Brendlinger. 

The  court  (Woodward,  P.  J.)  held  that  their  testimony  was  com- 
petent, and  without  deciding  any  of  the  other  questions  raised  by 
the  exceptions,  referred  the  report  back  to  the  auditor  for  re-exam- 
ination, in  view  of  the  rejected  testimony  of  Brendlinger  and 
Rhoads. 

The  auditor  made  a  second  report,  in  which  he  said  that  after  a 
careful  examination  of  the  whole  testimony  he  was  of  opinion  that 
the  testimony  of  Baugh,  Deysherand  other  disinterested  witnesses, 
should  outweigh  that  of  the  administrators,  who  were  interested. 
He  therefore  reported  as  he  had  before  done. 

Exceptions  were  filed  to  the  report,  principally  as  to  the  findings 
of  the  facts. 

The  exceptions  were  argued  before  the  lay  associate  judges  only. 

The  opinion  of  the  court  as  delivered  by  them  was  as  follows : 

The  correctness  of  Mr.  Baugh's  finding  in  his  examination  of 
the  books,  as  being  the  profits  of  the  firm,  to  wit,  $5349.73,  is 
made  questionable  by  other  testimony,  and  besides,  there  being 
no  evidence  that  the  administrators  received  thfeir  proportion, 
to  wit,  $1337.48,  or  any  part  thereof,  we  think  that  the 
auditor  erred  in  charging  them  with  it,  as  well  as  the  $1000 
charged  to  them  for  the  interest  of  the  estate  in  the  property  of 
the  firm,  when  the  proof  is  that  they  sold  it  to  Mr  Rhoads,  one 
of  the  administrators,  for  $150.  The  law  forbidding  a  decedent's 
property  to  be  purchased  by  the  administrator,  it  therefore  does 
not  recognise  such  a  purchase,  and  compels  us  to  disregard  it.  But 
from  the  well-known  character  of  the  administrators,  we  are  in- 
duced to  believe  that  they  acted  in  good  faith  towards  the  estate, 
and  in  obedience  to  the  advice  of  their  counsel.  We  must  there- 
fore take  the  amount  sold  for,  to  wit,  $150,  as  denoting  their 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  269 

[Gilbert's  Appeal.] 

eatimate  of  its  valae,  no  doubt  based  upon  the  report  of  the  ap- 
praisers and  their  own  judgment.  And  then,  if  we  take  other 
testimony  as  to  its  value,  to  wit,  $1000,  the  average  will  be  $575, 
which  amount,  with  interest,  to  wit,  $327.75,  will  amount  to 
$902.75,  which  amount  the  administrators  should  be  charged  with, 
in  lieu  and  instead  of  $2337.43,  and  $1332.20  interest  thereon. 
And  in  view  of  the  hct  that  administrators  cannot  always  safely 
invest  various  amounts  received  from  time  to  time,  they  should  not, 
we  think,  be  held  as  rigidly  as  the  auditor  has,  to  the  payment  of 
iDterest,  to  wit,  6  per  cent.,  computing  it  from  six  months  after 
they  received  those  amounts,  and  a  deduction  therefore  of  one-third 
of  the  amount,  to  wit,  $1090.93,  leaving  that  item  $2181.87. 

*'  And  after  the  aforesaid  corrections  of  and  deductions  from  the 
amounts  found  due  the  estate  in  Mr.  Shalter*s  report  are  made, 
said  report  is  confirmed  absolutely.*' 

The  sum  by  these  corrections  decreed  to  be  in  the  accountant's 
hands  was  $4790.34. 

E.  W.  Gilbert,  who  had  been  appointed  guardian  in  the  place 
of  N.  Jacoby,  appealed  to  the  Supreme  Court,  and  in  a  number  of 
specifications  assigned  for  error,  that  the  court  did  not  confirm 
tne  report  of  the  auditor. 

2>.  ^  J.  If.  Urmentrout^  for  appellants.  —  The  report  of  an 
auditor  on  facts  should  not  be  corrected,  except  for  plain  mistake : 
Brua's  Appeal,  5  P.  F.  Smith  297 ;  Stehman's  Appeal,  5  Barr 
414;  Hernstead's  Appeal,  10  P.  F.  Smith  428;  Wistar's  Appeal, 
4  Id.  60.  One  mixing  his  goods  with  those  of  another,  so  that 
they  cannot  be  distinguished,  must  be  the  sufferer :  Kisterbock's 
Appeal,  1  P.  F.  Smith  486.  A  trustee  must  neither  mingle  nor 
deposit  the  assets  of  the  trust  with  his  own :  Beck  v,  Uhrich,  4 
Harris  503 ;  Robinett's  Appeal,  12  Casey  174 ;  Perry  on  Trusts 
428 ;  2  Wms.  Ex.  1566-70.  An  administrator  selling  at  private 
sale  is  responsible  for  the  full  value  of  the  property,  irrespective  of 
the  price  he  received :  Lothrop  v,  Wightman,  5  Wright  302. 

F.  L.  Smithy  for  appellees. — Accountiuits  are  not  chargeable 
with  interest  during  the  pendency  of  litigation  on  exceptions: 
Hoopes  r.  Brinton,  §  Watts  73  ;  Kelsey  v.  Murphy,  6  Casey  341 : 
Dietterich  v.  Heft,  5  Barr  94;  McElhenny's  Appeal,  10  Wright  850. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  March 
15th  1875. 

The  finding  of  an  auditor  upon  the  facts  should  not  be  disturbed 
unless  for  clear  error.  The  reasons  for  this  rule  are  substantial 
and  have  been  so  often  stated  as  to  make  their  repetition  unneces- 
sary. In  this  case  the  exceptions  to  the  report  of  the  auditor 
upon  the  issues  of  fact  were  sustained  by  the  Orphans'  Court,  and 
the  fund  for  distribution  reduced  from  $8648.15  to  $4790.84. 
This  was  assigned  for  error. 
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We  fail  to  see  in  the  opinion  of  the  court  below  any  sufficient 
reason  for  the  judgment.  If  Mr.  Baugh's  evidence  as  to  the  profits 
of  the  firm  was  not  reliable,  there  was  an  easy  mode  of  showing 
it.  His  statements  were  based  mainly  upon  the  books  of  the 
firm  in  the  possession  of  the  administrators,  of  which  firm  one 
of  the  administrators  was  a  member.  No  attempt  was  made  to 
show  from  those  books  that  the  estimate  of  the  witness  was  inac- 
curate. Mr.  Rhoads  was  in  the  position  of  administrator  as  well 
as  surviving  partner.  It  was  especially  his  duty  to  have  closed  up 
the  business  of  the  firm,  and  accounted  to  the  estate  of  his  de- 
ceased partner.  No  account  appears  to  have  been  furnished  by 
him  as  surviving  partner.  Instead  of  doing  so  he  became  the  pur- 
chaser from  his  co-administrators  of  the  interest  of  his  deceased 
partner.  The  sale  was  private,  and  the  amount  paid  $150.  Not 
long  after  he  thus  acquired  this  interest  he  made  a  re-sale  of  it  at 
a  large  advance.  The  administrators  may  have  acted  in  good  faith, 
and  under  the  advice  of  counsel,  as  was  suggested  by  the  court 
below.  But  neither  good  faith  nor  the  advice  of  counsel  can  avail 
to  sustain  such  a  transaction  as  this.  It  does  not  need  authority 
to  show  that  an  administrator  cannot  so  deal  with  property  in- 
trusted to  his  care.  The  sale  to  Rhoads  was  voidable  at  the  elec- 
tion of  any  party  in  interest ;  and  the  accountants  were  properly 
charged  with  what  the  auditor  found  to  be  the  real  value  of  Dr. 
Johnson's  interest  in  the  firm  property  and  business. 

The  court  below  reduced  the  amount  of  interest  with  which  the 
auditor  had  surcharged  the  accountants,  for  the  reason  '^  that  ad- 
ministrators cannot  always  safely  invest  various  amounts  received 
from  time  to  time.**  There  would  have  been  more  force  in  the 
reason  assigned  if  such  surcharge  had  been  made  because  of  the 
failure  of  the  accountants  to  keep  the  funds  of  the  estate  invested. 
This,  however,  was  not  the  ground  of  the  surcharge.  It  was  made 
for  the  reason  that  the  administrators  had  allowed  one  of  their 
number  to  mingle  the  funds  of  the  estate  with  his  own  money  and 
use  it  in  his  business.  That  such  use  was  made  of  the  money  suf- 
ficiently appears  from  the  evidence.  The  liability  to  account  to 
the  estate  for  interest  is  the  legitimate  conclusion  from  this  fact. 

The  court  below  in  weighing  the  evidence  evidently  relied  upon 
"  the  well-known  character  of  the  administrators.**  We  do  not 
lose  sight  of  the  fact,  however,  that  they  were  the  parties  immedi- 
ately interested  in  the  decree,  and  we  see  no  good  reason  why  their 
testimony  should  outweigh  that  of  other  witnesses  who  have  no  in- 
terest in  the  controversy. 

The  decree  of  the  Orphans*  Court  sustaining  the  excep- 
tions to  the  report  of  the  auditor  is  reversed ;  the 
report  of  the  auditor  is  confirmed,  and  distribution 
ordered  to  be  made  in  accordance  therewith  ;  the  costs 
of  the  appeal  to  be  paid  by  the  appellees. 
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Coxe  et  al.  versus  Deringer  et  al. 

1.  A  treasurer's  sale  in  1820  was  made  on  the  8th  of  November,  it  did  not 
appear  that  the  sale  had  been  adjourned  from  the  second  Monday  of  Jane ; 
a  deed  was  delivered  in  pursuance  of  the  sale.  The  subsequent  records  in 
the  commissioners'  and  treasurer's  office  were  made  up  as  if  the  sale  had 
been  retrular.  Held,  that  the  absence  of  entries  of  adjournment  of  the  sale 
wjvs  a  defect  of  form  and  an  irregularity  in  the  process  and  cured  by  the 
Act  of  1815. 

2.  Where  possession  of  unseated  land  is  not  taken  by  the  purchaser  at 
treasurer's  sale,  the  mere  lapse  of  time  proves  nothing  in  favor  of  a  title ; 
the  older  the  title  without  claim  the  weaker. 

3.  Land  was  bought  at  treasurer's  sale  by  the  commissioners ;  they  exe- 
cuted a  deed  to  a  purchaser  from  them,  reciting  the  performance  of  all  the 
conditions  requisite  to  support  the  title  conveyed;  the  proceedings  were 
spread  on  the  records  and  their  regularity  not  questioned  by  the  county  au- 
thorities. Held  to  be  facts  from  which  the  jury  might  find  that  the  direc- 
tions of  the  Act  of  Assembly  had  been  complied  with. 

4.  The  question  was  as  to  the  validity  of  the  title  of  a  tract  purchased  at 
a  tax  sale ;  other  tracts  contiguous  were  treated  as  a  single  body  and  had 
also  been  bought  at  the  same  time  by  the  same  purchaser.  Evidence  that 
the  taxes  on  all  were  charged  in  one  account  in  the  treasurer's  book,  and 
other  evidence  affecting  all  the  tracts  similarly  to  the  first  was  admissible, 
being  of  facts  with  which  the  first  was  inseparably  connected. 

5.  A  deed  recited  a  tax  sale  to  the  commissioners  to  have  been  made  in 
1828,  in  a  book  of  the  commissioners  in  which  charges  of  taxes  were  made 
tigainst  the  owner,  there  was  a  credit  for  the  taxes  dated  in  1829  and  a  note 
that  the  taxes  were  '*  paid  before  sale"  twice  made  after  the  credit.  Held, 
not  to  be  evidence  of  the  payment  of  taxes  before  the  sale,  to  countervail  the 
deed  to  the  commissioners. 

6.  The  statement  of  official  acts  by  a  county  treasurer  in  their  aj)propriate 
places  and  correct  order  are  evidence ;  but  statement  of  a  fact  resting  m  his 
own  or  others'  recollection,  will  not  weigh  against  his  deed. 

March  12th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
cuR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  oi  Luzerne  county:  Of 
January  Term  1874,  No.  826. 

This  was  an  action  of  ejectment  for  a  tract  of  land  in  Sugarloaf 
township,  in  the  warrantee  name  of  Samuel  Rope,  containing  400 
acres,  brought.  May  3d  1872,  by  Theophilus  T.  Deringer  and  others, 
•against  Charles  S.  Coxe  and  others.  The  plaintiffs  are  the  heirs 
and  legal  representatives  of  Henry  Deringer,  deceased. 

The  case  was  tried,  February  6th  1874,  before  Harding,  P.  J. 

The  plaintiffs  gave  in  evidence  warrant  dated  January  9th  1793, 
to  Samuel  Rope,  and  survey,  October  4th  1793,  for  372J  acres 
and  allowance. 

Commissioners'  Unsiatbd  Land  Book  for  1818 — Sugarloaf. 

372  acres,  Samuel  Rope,  val.  $372,  tax,  $1.86. 

For  1819,  same.     The  books  are  called  "  Commissioners'  Lists.'* 

.  AssissMENT  Books  for  1818  and  1819 — Sugarloaf. 
1818 — Rope,  Samuel,  372  acres,  no  valuation,  no  tax. 
1819— Rope,  Samuel,  372  acres,  val.  $372,  tax,  $1.86. 


Digitized  by  VjOOQIC 


272  SUPREME  COURT  [Philadelphia 

[Coxe  ».  Deringer.] 
Triasurer^s  Sale  Book  for  1820 — Suoarloaf. 

Acres.  Wnrrantee'g  name.  Teiira.     Connty  tax.        Coeto.  Total.         Pnrchaier. 

372       Rope,  Samuel,       1818    $1.86  Nov.  8 

1819      1.86      2.62J     6.34}     Corners 

Having  given  the  foregoing  in  evidence,  the  plaintiffs  offered  the 
treasurer's  sale  book  and  treasurer's  deed,  showing  the  sale  of  the 
tract,  November  8th  1820,  to  the  county  commissioners  for  the 
taxes  of  1818,  1819. 

The  defendants  objected  to  the  offer,  because  the  sale  was  made 
on  November  8th  1820,  instead  of  on  the  second  Monday  of  June, 
as  required  by  law,  and  there  is  no  evidence  that  there  was  an 
adjournment  on  the  said  second  Monday  of  June,  either  from  day 
to  day  or  to  a  particular  day,  and  the  sale  therefore  was  invalid. 

The  offer  was  admitted,  and  a  bill  of  exceptions  sealed. 

The  plaintiffs  read  deed  dated  December  2d  1820,  from  George 
M.  Hollenbach,  treasurer,  to  the  county  commissioners  for  the 
Samuel  Rope,  Sugarloaf;  872,  sold  for  taxes  of  1818,  1819. 
They  gave  in  evidence: — 

COMIIISBIONBRS'    LaND  BoOK — FOR   LaNDS   BOUGHT   AT   TrEASURSR's   SaLBS  OF 


Aerei.  Warrantee  name. 

372        Rope,  Samuel, 


1820. 

SuOARLOAr. 

TumwMmL 

Am't  of  aal*. 

ConDty  tax.      Bntd  tax. 

«6.59| 

1819 

1.86 

1820 

1.86          1.86 

1821 

1.86          1.86 

1822 

1.86         1.86 

1823 

1.86          1.86 

1824 

1.86          1.86 

1825 

1.86 

1827,  June  5th.  Deed,  Henry  Deringer;  consideration,  $34.04^; 
road  tax,  J11.16. 

1827,  June  5th.  Deed,  Deodat  Smith  and  others,  commis- 
sioners of  Luzerne  county,  to  Henry  Deringer  for  Rope,  Samuel, 
372  acres,  reciting  public  sale  of  July  8th  1826 ;  consideration, 
K34.04^ ;  June  9th  1827,  receipt  of  treasurer  for  bid,  &c.,  attached. 
Patent,  March  12th  1830,  Commonwealth  to  Henry  Deringer, 
for  the  Samuel  Rope,  containing  372  acres,  reciting  sale  of  trea- 
surer to  commissioners,  and  their  conveyance  to  Deringer. 

The  plaintiffs  rested. 

The  defendants  gave  in  evidence  :— 

The  application,  warrant  and  survey  of  the  Samuel  Rope  tract, 
with  certified  copy  of  William  Grey's  returns  of  surveys,  April 
28th  1794,  including  Samuel  Rope.  Deed,  March  Ist  1794, 
Samuel  Rope  to  William  Steedman,  for  above  tract;  proved  October 
19th  1839.  Deed  poll,  September  Slst  1794.  Endorsed  on  the 
above,  Steedman  to  Tench  Goxe  for  the  Samuel  Rope  traot;  proved 
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in  1839.  Deed  of  assignment  for  benefit  of  creditors,  March  20th 
1801,  Tench  Coxe  to  Peter  S.  Duponceau  and  others,  for  all  the 
lands  of  assignor,  wherever  situate ;  recorded  in  Luzerne  county. 
Conveyances  from  his  co- assignees  having  been  made  to  Peter  S. 
Duponceau,  he,  on  the  9th  of  June  1828,  conveyed  to  Charles 
Sidney  Coxe.  Admitted  that  Tench  Coxe  was  dead,  and  that  the 
defendants  are  his  heirs  and  legal  representatives. 
Defendants  then  gave  in  evidence : — 

Assessment  Books  for  ScroAR^OAF  Township  for  1826  and  1827. 
1826 — 372  acres.  Rope,  Samuel,  commissioners,  1820,  val.  372. 
1827 — 372  acres,  Rope,  Samuel,  commissioners,  1820. 
ComiissioNKRs'  Book  OF  County  Rates  and  Levies,  1826-27-28 — Sugarloaf. 
1827—372  acres.  Rope,  Samuel,  val.  $872,  tax,  J1.86. 
Supposed  for  1828,  372,  tax,    1.86. 

Under  head  of  Reputed  Owners,  "  Commissioners,  1820,  sold  to 
Henry  Deringer  in  1826." 

Commissioners'  List  to  Treasurer  for  18C6  and  1827 — Sugarloaf 
372  acres.  Rope,  Samuel,  val.  for  1827,  $372,  county  tax,  $irMr. 

Under  head  of  Reputed  Owners,  "  Commissioners  1820,  sold  to 
Henry  Deringer  in  1826— road  tax  for  1827,  $1:66:'' 

1828.  Deed,  Zurah  Smith,  treasurer  of  Luzerne  county,  to 
John  Bittenbender  and  others,  commissioners  of  Luzerne  county, 
for  Samuel  Rope  tract,  reciting  sale  for  taxes,  25th  Nov.  1828. 

Commissioners^  Book  containing  purchases  of  County  Lands  by  Commis- 
sioners from  1816  till  1836. 

At  treasurer's  sale  of  1828,  Sugarloaf  Township. 

Acres.  Warrmntee  name.  Ain't  of  sale.         Tears.        Connty.       Road  tax.       Owners. 

372      Rope,  Samuel,     $4.48J        1828 

1829 

1830 

Taxes  paid  Treasurer.  1831 

1832 
1833 

Assessments — Sugarloaf  Township— Unseated  Lands. 
1832—372  acres.  Rope,  Samuel,  val.  ?372. 
1833—372  acres.  Rope,  Samuel,  val.     372. 

Commissioners'  List  to  Treasurer  of  Unseated  Lands  for  Taxes  of  1832 
AND  1833 — Sugarloaf  Township. 

Acres.  Valuation.  Warrantee  name.  Years.  Connty  tax.  State. 

372  $372  Rope,  Samuel,       1832        $1.86         .377% 

1833  1.86        .S7j\ 

Under  head  of  Owners,  "  Charles  S.  Coxe,  not  paid." 
It  was  admitted  that  the  treasurer's  sale-book  for  1834  was  lost 
January  9th  1841,  and  had  not  been  in  the  proper  office  since. 
28  P.  F.  Smith— 18 
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Deed,  June  9th  1834,  B.  A.  Bidlack,  treasurer,  &c.,  to  Charles 
S.  Coxe,  for  the  Samuel  Rope  tract,  acknowledged  August  4th 
1834.     Treasurer's  receipts  for  taxes  from  1840  to  1871,  inclusive, 

gaid  by  Charles  S.  Coxe  on  a  number  of  tracts,  including  the 
amuel  Rope. 

Defendants  then  offered  the  sales-books  of  the  treasurers  of 
Luzerne  county  from  1838  to  1872,  inclusive,  to  show  that  the 
custom  of  the  county  had  been  during  that  time  to  note  all  ad- 
journments of  treasurer's  sales  oi^  the  sales-books,  and  that  no 
long  continued  custom  had  prevailed  of  adjourning  sales  with 
notice  of  the  adjournment.  The  offer  was  objected  to,  rejected 
and  a  bill  of  exceptions  sealed. 

They  then  gave  in  evidence  from  the  commissioners'  sales-books, 
the  amount  of  costs  to  commissioners  on  their  purchase  of  the 
Samuel  Rope  tract  in  1820,  including  purchase-money,  interest, 
taxes  to  1824,  costs,  &;c.,  amounting  to  (34.04^  ;  also,  the  sale  to 
Henry  Deringer  in  1826,  and  deed  June  5th  1827 ;  they  then  rested. 

In  rebuttal  the  plaintiffs  offered  to  show  from  the  records  of  the 
treasurer's  and  commissioners'  office,  that  at  the  time  the  Samuel 
Rope  contract  was  sold  by  the  treasurer  to  the  commissioners  in 
November  1820,  four  other  tracts  were  sold  on  the  same  day,  in 
the  names  of  John  Brady,  Jos.  Brown,  John  McGowan  and  Job 
Rope,  and  that  at  the  sale  of  the  commissioners,  July  8th  1826, 
they  sold  these  four  tracts,  with  the  Samuel  Rope  tract,  to  Henry 
Deringer.  That  Henry  Deringer,  after  his  purchase  from  the 
commissioners  in  1826,  paid  the  taxes  ^on  these  several  tracts,  which 
belong  to  the  same  body  and  lie  contiguous  to  each  other,  year  by 
year,  to  the  treasurer,  until  his  death  in  1868.  That  Henry  Der- 
inger resided  in  Philadelphia ;  that  he  kept  his  receipts  for  the 
payment  of  taxes  on  these  several  tracts  of  land  all  together  in  a 
place  where  he  was  accustomed  to  keep  his  valuable  business 
papers  in  his  dwelling-house.  That  after  his  death,  by  inadvert- 
ence, these  receipts,  with  other  papers,  were  destroyed ;  to  be  fol- 
lowed by  proof  of  witnesses,  who  saw  the  receipts  for  these  lands, 
that  they  were  receipts  for  the  payment  of  taxes  on  these  five 
tracts  for  a  long  series  of  years,  covering  the  years  for  which  they 
were  sold  at  tne  treasurer's  sales,  under  which  the  defendants 
claim  title  in  this  case. 

Defendants  objected  to  evidence  of  tax-sales  of  any  tract  but* 
the  Samuel  Rope  tract ;  but  not  to  any  legal  evidence  of  payment 
of  taxes  on  the  Samuel  Rope  tract. 

The  offer  was  admitted,  and  a  bill  of  exceptions  sealed. 

The  plaintiffs  then  gave  in  evidence  assessments  in  Sugarloaf 
township,  on  the  lands  of  persons  named  in  the  offer,  sales  of  the 
tracts  by  the  treasurer  to  the  commissioners  in  1820,  and  sales  by 
the  commissioners  of  the  same  tracts  in  1827,  to  Henry  Deringer ; 
also,  certificate  of  connected  draft  of  seven  tracts,  including  Sam- 
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nel  Rope  and  the  four  tracts  mentioned  in  the  order.  They  then 
offered  books  from  the  office  of  the  treasurer,  purporting,  as 
endorsed  thereon,  to  be  Zurah  Smith's  sale-books  1828  to  1830, 
containing  the  following  entry: — 

Acr«fl.     Warrantee  name.         Tear.         Co.  tax.    B.  tax.         Costs.         Am't.         Time  of  sale. 

372  Rope  Samuel,  1827    $186  2.62J    4.48  Paid  before 

Paid  before  sale.  sale, 

for  the  purpose  of  showing  that  the  taxes  on  the  tract  in  contro- 
versy were  paid  before  the  sale,  under  which  the  plaintiffs*  claim 
took  place. 

The  defendants  objected  to  the  offer,  because  the  entry  on  the 
treasurer's  book,  that  the  taxes  were  paid  before  the  sale,  was  not 
sufficient  to  contradict  the  deed  from  the  treasurer  to  defendants. 
The  offer  was  admitted,  and  a  bill  of  exceptions  was  sealed. 

For  the  purpose  of  proving  the  loss  of  tax-receipts,  the  plaintiffs 
introduced  testimony  as  follows : — 

W.  H.  Todd,  son-in-law  of  Henry  Deringer,  testified :  that  he 
knew  Deringer  first  in  1838 ;  some  time  afterwards  he  asked  wit- 
ness to  look  at  his  receipts  for  taxes,  relating  to  his  five  tracts  of 
coal-land  in  Luzerne  county — the  Samuel  Rope,  Robert  Brady, 
John  McGowan,  Job  Rope  and  Joseph  Brown ;  he  gave  witness 
the  deeds  for  the  tracts ;  the  tax-receipts  were  among  the  papers 
given  to  witness.  Witness  then  spoke  of  having  employed  Mr. 
Hakes  as  counsel,  and  of  going  on  the  ground  to  survey  the  lands ; 
he  gave  the  papers  relating  to  the  survey  to  Deringer,  and  in  1848 
gave  the  papers,  including  the  tax-receipts,  at  Deringer's  request, 
to  Mr.  Hakes  and  Mr.  H.  B.  Wright,  whom  Mr.  Deringer  had 
employed  as  counsel  in  reference  to  the  lands ;  the  receipts  he 
afterwards  saw  in  a  bundle  at  Deringer's  house ;  he  never  had  had 
them  since,  and  did  not  know  into  whose  hands  they  passed ;  at 
that  time  Deringer  kept  his  title-papers  in  a  closet  under  a  stair- 
way in  hiis  front  building. 

Calhoun  M.  Deringer,  a  son  of  Henry  Deringer,  testified  that  he 
was  familiar  with  his  father's  papers ;  he  kept  them  in  the  closet 
under  the  stairway.  In  February  1868,  Mr.  Deringer,  then  sick 
in  bed,  received  a  letter  from  the  treasurer  of  Luzerne  county 
about  the  taxes ;  he  directed  his  son-in-law,  Dr.  Clark,  who  occu-' 
.  pied  the  house,  and  h%d  the  key  of  the  closet  and  possession  of  his 
father's  papers,  to  bring  up  his  tax-receipts  and  title-papers ;  he 
brought  them  up  and  laid  them  upon  the  table — commissioners' 
deeds,  two  bundles  of  tax-receipts,  &c.  Dr.  Clark  wrote  to  the 
treasurer,  explaining  the  receipts,  and  Mr.  Deringer  told  him  to 
take  the  bundles  of  tax-receipts  to  the  closet.  A  few  days  after- 
wards Mr.  Deringer  received  a  letter  enclosing  a  bill  for  taxes  of 
the  five  tracts  of  land ;  a  brother  drew  a  check  and  sent  it  up,  and 
a  few  days  afterwards  the  treasurer  sent  down  a  receipt  for  the 
taxes  of  1866  and  1867;  the  receipt  was  in  the  brother's  hands. 
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Dr.  Clark  held  possession  of  Mr.  Deringer's  papers  till  the  fall  of 
that  year,  when  the  brother's  widow  moved  into  the  house.  In 
January  1872  witness  asked  his  brother's  widow  for  the  receipts: 
he  did  not  get  them ;  he  had  never  seen  them  after  Dr.  Clark  put 
them  into  the  closet.  When  witness  discovered  that  of  the  papers 
in  the  closet  some  had  been  burned  and  some  scattered  in  the  yard, 
he  had  all  the  papers  in  boxes,  used  for  packing  gun-barrels, 
brought  to  his  house ;  he  found  two  tax-receipts,  two  official  letters 
from  Colonel  Bittenbender ;  one  from  Z.  Smith,  treasurer ;  in  all 
about  forty  or  fifty  papers. 

Mrs.  Deringer,  widow  of  Bronaugh  M.  Deringer  (a  son  of  Henry 
Deringer),  testified,  that  her  husband  had  died  in  the  August  after 
his  father,  and  in  the  next  October  she  took  possession  of  Mr. 
Deringer's  house,  which  had  been  occupied  by  Dr.  Clark.  Mr. 
Deringer's  papers  had  always  been  kept  in  the  closet  under  the 
stairway ;  when  she  moved  in  she  got  the  key  of  the  stairway 
closet  from  Dr.  Clark,  and  got  it  again  from  him  in  the  springfol- 
lowing ;  she  did  not  disturb  the  papers  until  her  brother-in-law,  The- 
ophilus  T.  Deringer,  who  was  acting  executor,  came  to  the  house ; 
she  asked  him  what  disposition  she  should  make  of  the  papers ; 
he  said  his  father  owed  nothing  ;  she  could  burn  them  or  do  what 
she  wished  with  them ;  she  burned  a  good  many,  some  were  scat- 
tered around  and  taken  to  the  factory,  which  was  near  the  house 
in  the  yard.  The  closet  had  been  kept  closed  during  the  winter ; 
Dr.  Clark  had  the  key.  She  was  present  when  the  papers  were 
brought  to  Mr.  Deringer  in  his  sick  reom  ;  she  stated  the  circum- 
stances, as  Calhoun  M.  Deringer  had  done.  There  was  over  a  barrel 
full  of  letters,  receipts  and  books  in  the  closet ;  a  portion  were 
taken  to  the  factory  for  packing ;  Mr.  Deringer  was  very  careful 
in  preserving  his  papers ;  Dr.  Clark  died  in  1869. 

Eliza  Clark,  widow  of  Dr.  Clark,  testified  that  in  1867  she  went 
to  her  father's  house  to  take  care  of  him  ;  she  testified  as  the  other, 
witnesses,  as  to  the  place  he  kept  his  papers,  &c.  In  1849  Mr. 
Hakes,  her  father's  counsel,  came  to  the  house  and  brought  two 
bundles  of  papers  with  him  and  left;  them  with  her  father ;  she 
knew  of  the  writing  of  the  letter  in  1868,  and  of  the  papers  being 
returned  to  the  closet. 

H.  B.  Wright,  Esq.,  testified  that  when  lie  prepared  an  opinion 
(which  was  shown  him),  he  did  not  examine  the  commissioners* 
office,  but  had  papers  before  him  submitted  to  him  by  Mr.  Hakes ; 
he  could  not  state  what  they  were, 

C.  E.  Rice,  Esq.,  testified  that  he  had  read  law  with  Mr.  Hakes, 
who  died  in  1873  ;  he  had  charge  of  Mr.  Hakes'  papers  ;  he  made 
search  at  two  difierent  times  amongst  his  papers  for  those  connected 
with  the  Deringer  estate;  Mr.  Hakes  had  had  a  bundle  of  papers 
connected  with  the  estate ;  they  had  been  sent  for. 

The  plaintiffs  then  offered  entries  in  the  commissioners'  tran- 
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scripts  for  the  purpose  of  proving  payment  of  taxes  on  all  Derin- 

ger's  tracts  in  Sugarloaf  township. 
The  entries  were : 

Page  100.     "  Henry  Deringer  to  Luzerne  county,  Dr." 
The  charges  on  the  Brown,  Brady,  McGowan  and  Job  Rope 

tracts,  in  Sugarloaf  township  for  1827,  1828,  were  for  county  and 

road  tax,  each  $6 ;  then  followed  : 

Co.  Rd. 

"  372     Rope,  Samuel,      Sugarloaf    1827   $1.86     1.86 

1828  1.86      5.58 


829.58 

"  Cr.    10th  Jan.  1829,  by  cash  per  J.  Bittenbender,  Esq.,  $29.58." 
Page   105.     Similar   entries   of  1828-1829,   and  same 

amounts ;  also, 
''Cr.    5th  Jan.  1830,  by  cash  of  J.  Bittenbender,  $29.58." 
"Paid  and  Posted." 
Page  146,  same  entries  for  1830-1831  ;  the  amounts  on 

all  were  increased  by  including  road  tax  for  each  year ; 

the  total  footing  up,  $39.44 

"  Cr.   4th  Jan.  1832,  by  cash  per  Col.  Jno.  Bittenbender,  $39.44." 

G.  Nagle,  clerk  of  the  commissioners,  testified  that  there  was 
no  book  tor  1832-1833  like  the  above-mentioned  transcript-book. 

The  defendants  objected  to  the  evidence  on  page  100,  as  the 
payment  of  taxes  on  the  Samuel  Rope  tract  shown  by  the  entry 
being  made  on  January  10th  1829,  after  the  treasurer's  sale,  could 
not  affect  such  sale;  also  to  evidence  of  payment  of  taxes  con- 
tained in  any  of  said  entries  on  land  other  than  the  Samuel  Rope 
tract ;  also,  as  to  all  for  the  purpose  of  proving  a  redemption  of 
the  sale  from  the  treasurer  to  the  commissioners  in  1828. 

.The  offer  was  admitted  and  a  bill  of  exceptions  sealed. 

The  plaintiffs  then  proposed  to  ask  W.  H.  Todd  (before  ex- 
amined), for  what  years  the  tax-receipts  were  given  that  he  had 
delivered  to  Mr.  Hakes. 

The  defendants  objected,  because  there  was  no  proper  evidence 
of  the  existence,  loss  or  destruction  of  the  receipts,  so  as  to  intro- 
duce evidence  of  their  contents,  and  that  it  was  not  shown  that  the 
witness  had  knowledge  of  the  handwriting  of  the  officers  signing 
the  receipts. 

The  evidence  was  admitted  and  a  bill  of  exceptions  sealed. 

The  witness  testified  that  the  receipts  purported  to  be  from  the 
treasurer  of  Luzerne  county  for  taxes  from  1826  up  to  the  time 
they  had  been  handed  to  him,  which  was  between  1838  and  1840  ; 
tax-receipts  were  after  that  time  forwarded  when  written  for  and 
money  paid ;  the  chain  of  tax  receipts  was  complete  on  the  five 
tracts  of  land  from  1826  to  1844.  Mr.  Deringer  was  a  very  par- 
ticular man  about  hispapers;  the  name  of  one  treasurer  was 
Smith,  another  was   Williams;   Bittenbender  corresponded  with 
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Mr.  Deringer  at  an  early  period ;  the  receipts  were  for  every  two 
years. 

The  plaintiffs  then  offered  to  prove  by  Calhoun  M.  Deringer  that 
shortly  before  the  death  of  Mr.  Deringer,  he  saw  in  his  possession 
sundry  receipts  for  taxes  on  the  five  tracts,  including  the  Samuel 
Rope,  and  to  prove  by  him  by  whom  the  receipts  purported  to  be 
signed  and  the  contents. 

Objected  to,  because  no  sufficient  preliminary  proof  had  been 
given  of  the  existence,  search  and  loss  of  the  receipts. 

The  offer  was  admitted,  and  a  bill  of  exceptions  sealed. 

Witness  had  been  in  the  habit  of  endorsing  his  father's  receipts 
for  some  years  previously  to  1840  and  from  1847  to  1850 ;  he  en- 
dorsed receipts  on  the  lands,  including  the  Samuel  Rope ;  they 
covered  the  time  from  1826  to  1840 ;  he  found  three  of  the  receipts 
that  had  survived  the  fire  ;  they  were  amongst  the  papers  brought 
from  the  factory ;  each  receipt  covered  two  years ;  there  were 
receipts  in  the  closet  from  1826  to  1849,  which  Dr.  Clark  had 
brought  to  his  father's  room,  when  he  was  sick ;  up  to  about  1836 
the  receipts  purported  to  be  for  taxes  paid  by  John  Bittenbender 
and  Joseph  Morgan,  who  were  agents  for  his  father.  Witness  had 
searched  within  six  months  at  Morgan's  house  through  all  his 
papers  for  papers  connected  with  these  lands,  and  found  none. 
Morgan  died  in  1869  ;  Bittenbender  is  dead  ;  he  searched  among 
his  papers  but  found  none ;  witness  had  a  letter  from  treasurer 
Jayne  concerning  taxes  on  these  lands  for  1841-1842 ;  he  found 
also  two  or  thi*ee  checks  payable  to  Luzerne  county  taxes  ;  also,  a 
check  of  Mr.  Deringer,  dated  October  29th  1861,  to  C.  Spencer, 
treasurer  of  Luzerne  county,  endorsed  by  him  ;  also,  check  dated 
November  9th  1863,  for  taxes  to  James  Walsh,  treasurer  of  Luzerne 
county ;  found  also,  amongst  the  rubbish,  five  check-books  with 
marginal  stubs.  Receipt  January  5th  1830.  Z.  Smith,  treasurer 
for  $29.58,  taxes  for  1828-1829,  including  Samuel  Rope,  per  hands 
of  J.  Bittenbender.  Letter,  February  4th  1829,  from  Z.  Smith, 
treasurer,  to  Mr.  Deringer,  saying  that  a  statement  which  his  letter 
contained  showing  payments  on  the  five  tracts — that  on  the  Samuel 
Rope  being  J34.04J — was  all  that  appeared  on  the  county  books, 
that  Myers,  a  former  treasurer,  had  accounted  for  on  settlement, 
and  that  there  was  a  deficit  of  taxes  of  1826,  as  they  were  not  in 
the  transcript  of  sale  ;  the  receipts  given  by  Smith  to  Bittenbender 
included  the  county  tax  of  1827,  and  road  taxes  of  1827-1828. 
There  was  also  a  statement  of  taxes  paid  on  the  five  tracts,  includ- 
ing the  Samuel  Rope,  for  the  years  1827-1828.  Smith  then  says 
in  his  letter,  ''  The  forecoing  is  a  transcript  copy  which  I  gave 
Mr.  Bittenbender,"  &c.  Letter,  February  27th  1842,  W.  S.  Jayne 
to  Henry  Deringer,  and  accompanying  check  dated  March  2d  1842 
for  $58.42 ;  check  October  29th  1861,  to  C.  Spencer,  treasurer, 
for  $233,  endorsed  by  him  November  9th  1863.  H.  Deringer  to 
J.  Walsh,  treasurer  for  $241.33,  and  endorsed  by  him. 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  279 

[Coxe  t?.  Deringer.] 

They  then  gave  in  evidence  numerous  entries  from,  "  treasurer's 
transcript-booKs  of  unseated  lands,**  containing  statements  of  Mr. 
Deringer*s  indebtedness  to  Luzerne  county  on  the  five  tracts, 
including  the  Samuel  Rope.  That  for  1838,  1839,  amounted  to 
$30.90  ;  at  the  bottom  of  it  is :  "  30th  March  1840,  received  the 
above  in  full."  For  1840,  1841,  the  amount  was  ^8.88  ;  to  this 
there, was  no  receipt. 

The  other  statements  were  also  each  for  two'years,  viz.,  1842, 
1843;  1858,1859;  1860,1861;  1862,1863;  1864,1865;  1866, 
1867 — all  having  receipts  as  having  been  paid  by  Henry  Deringer  ; 
1868,  1869,  and  school  tax  of  1867 ;  1870,  1871 ;  1872, 1873— 
all  receipted  as  having  been  paid  by  Theophilus  T.  Deringer, 
executor.  It  was  Admitted  that  John  Bittenbender  was  elected 
commissioner  of  Luzerne  county  in  1826. 

The  following  were  points  submitted  by  the  defendants : — 

1.  The  law  requires  a  sale  of  unseated  land  for  non-payment 
of  taxes  to  be  made  by  the  treasurer  on  the  second  Monday  of 
June,  or  at  subsequent  days  in  pursuance  of  adjournment.  And 
that  as  the  sale  under  which  the  plaintiff's  claim  was  made  on  the 
8th  of  November  1820,  and  as  no  evidence  has  been  offered  to  show 
that  any  adjournment  of  the  treasurer's  sale  to  that  day  was  made 
at  any  previous  day  upon  which  the  treasurer  had  power  to  sell, 
the  sale  on  the  8th  of  November  1820  was  invalid  and  the  plain- 
tiffs cannot  recover. 

2.  The  curative  provisions  of  the  Act  of  March  13th  1815,  do 
not  apply  to  sales  made  by  commissioners,  and  therefore  as  the 
plaintiffs  have  shown  no  compliance  with  the  Acts  of  Assembly 
relative  to  the  sale  of  lands  by  the  commissioners,  they  cannot 
recover,  and  the  verdict  of  the  jury  should  be  for  the  defendants. 

These  points  were  refused. 

4.  While  the  entry  "paid  before  sale"  on  the  treasurer's  sale 
book  of  1828,  unexplained  by  other  evidence,  might  have  been 
competent  to  be  submitted  to  the  jury  upon  the  question  of  pay- 
ment of  taxes  before  sale,  yet  taken  in  connection  with  the  entry  in 
the  commissioners'  transcript  book,  offered  by  the  plaintiffs,  and 
the  letter  from  Zurah  Smith,  treasurer,  dated  4th  February  1829, 
also  offered  by  the  plaintiffs,  all  the  evidence  upon  this  point  shows 
that  the  taxes  were  not  paid  until  January  10th  1829,  and  such 
payment  cannot  invalidate  the  title  acquired  by  the  commissioners 
in  1828,  and  therefore  the  plaintiffs  cannot  recover. 

The  court  answered  :  "  This  point  involves  a  question  of  fact  and 
the  jury  under  the  instructions  already  given  must  determine  it." 

6.  If  the  jury  believe  the  taxes  for  which  the  land  was  sold,  by 
the  treasurer  in  1828,  were  not  paid  before  the  sale,  such  sale 
would  vest  a  title  in  the  commissioners,  subject  to  the  right  of 
redemption  by  the  former  owner,  and  as  no  redemption  took 
place  within  five  years,  and  no  permissive  redemption  was  made 
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thereafter  the  title  of  Henry  Deringer  was  divested,  and  the  plain- 
tiffs cannot  recover. 

8.  There  is  no  evidence  from  which  the  jury  can  find  that  the 
taxes  for  which  the  Samuel  Rope  tract  was  sold  in  1834  were  paid 
before  sale. 

These  points  were  referred  to  as  answered  in  the  general  charge. 

The  court,  after  referring  to  some  preliminary  matters,  charged : 

*  *  *  u  During  the  year  1818,  and  while  the  title  to  the  land 
in  controversy  was  held  in  trust,  as  I  have  before  explained,  the 
assessment  book  for  Sugarloaf  township,  in  this  county,  where  the 
land  lies,  exhibits  a  return  of  the  Samuel  Rope  tract  with  a  con- 
tent of  372  acres.  The  assessment  book  for  the  same  township, 
in  the  year  1819,  exhibits  a  return  also  of  the  same  land,  with  a 
like  content,  and  a  valuation  of  $372.  The  assessment  of  a  tax 
amounting  to  $1.86,  by  the  proper  oflBcers,  followed  as  a  matter 
of  course.  No  payment  of  this  tax  was  made  within  the  period 
prescribed  by  the  statute ;  and,  therefore,  it  became  the  duty  of 
the  treasurer  on  the  second  Monday  of  June  1820,  having  first 
given  the  requisite  notice,  to  make  a  public  sale  of  the  whole  tract 
for  the  unpaid  tax,  together  with  all  costs  necessarily  accrued. 
[While,  under  the  law,  all  sales  of  this  character  were  to  be  com- 
menced on  the  second  Monday  of  June,  still,  authority  was  given 
to  the  treasurer  to  adjourn  from  day  to  day,  if  it  should  be  found 
necessary  so  to  do.  The  late  George  M.  HoUenback  was  then 
treasurer  of  Luzerne  county ;  and,  if  we  are  to  judge  from  the 
oflScial  entries  and  from  the  documents  themselves,  the  presump- 
tion is  legitimate,  indeed,  irresistible,  that  the  necessity  for  that 
sort  of  adjournment  contemplated  by  the  statute,  then  really  ex- 
isted. True,  no  note  of  adjournment  from  day  to  day  was  made 
by  the  officer  either  in  the  sale  book,  or  elsewhere;  true,  also,  the 
fact  appears  as  well  from  the  treasurer's  deed,  as  from  an  entry  in 
the  sale  book,  that  ho  sold  this  tract  of  land  on  the  8th  of  No- 
vember 1820.  But,  upwards  of  fifty-three  years  have  elapsed 
since  this  official  act  was  consummated.  That  all  things  were 
done  in  due  form  to  warrant  it,  is  a  presumption  now  not  to  be 
resisted.] 

^'  Again,  under  the  law,  it  was  the  duty  of  the  commissioners 
of  Luzerne  county  whenever  a  tract  of  unseated  land  thus  offered 
for  sale  by  the  treasurer,  did  not  have  bidden  for  it  a  sum  equal 
to  the  amount  of  tax  for  which  it  was  advertised,  and  the  costs 
accrued,  to  bid  off  the  same,  and  take  a  deed  therefor  for  the  use 
of  the  county.  Such  a  contingency  seems  to  have  happened  at 
that  sale.  At  all  events,  George  M.  HoUenback,  treasurer,  on 
the  2d  of  December  1820,  executed  and  delivered  to  Cyrus  Avery, 
Joel  Rogers  and  Samuel  Yost,  commissioners  of  Luzerne  county, 
a  deed  containing  the  ordinary  recitals,  for  the  Samuel  Rope  tract. 
This  deed,  vested  the  title  to  the  tract  in  the  commissioners  for 
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the  use  of  this  county,  subject  only  to  the  redemption  right  of 
the  real  owners,  which  had  five  years  to  run  from  the  date  of  the 
treasurer's  sale.     *     *     * 

*'  The  commissioners  of  Luzerne  county  held  the  Samuel  Rope 
tract  from  the  8th  of  November  1820  until  the  8th  of  July  1826, 
or  during  a  period  of  five  years  and  eight  months.  On  the  date 
last  mentioned,  Deodat  Smith,  Arnold  Colt  and  John  Bitten- 
bender,  then  commissioners,  sold  the  Samuel  Rope  tract  to  Heriry 
Deringer  for  the  consideration  of  thirty-four  dollars  and  four 
cents,  as  appears  from  the  official  record,  and  from  the  deed 
itself. 

"  The  plaintiffs  are  conceded  to  be  the  representatives  of  Henry 
Deringer,  now  deceased.  Their  right  to  recover  here  must  depend 
upon  the  strength  of  their  own  title,  not  upon  the  weakness  of 
that  of  their  adversaries.  The  sale  by  the  commissioners,  and  the 
deed  under  it,  constitute  the  very  foundation  of  their  title.  But 
the  validity  of  that  sale  is  challenged,  on  the  ground  that  there 
has  been  no  affirmative  showing  of  a  compliance  by  the  commis- 
sioners with  the  provisions  of  the  Act  of  March  29th  1824,  giving 
them  authority  to  sell,  but  requiring  that  notice  of  such  authority, 
accompanied  by  a  designation  of  the  tracts  to  be  sold,  should  be 
published,  and  that  written  or  printed  advertisements  should  also 
be  put  up.  The  commissioners'  land  book  shows  nothing  further 
in  connection  with  the  sale,  than  that  it  was  made  to  Henry 
Deringer  on  the  8th  of  July  1826 ;  the  deed  in  pursuance  of  it  is 
dated  on  the  5th  of  June  1827,  and  contains  no  more  than  the 
ordinary  recitals  in  a  deed  of  that  character.  This  is  the  whole 
sum  of  the  showing  in  respect  to  that  sale. 

^'  A  question  of  great  importance  arises  out  of  this  state  of  things. 
It  is,  however,  a  question  for  the  court,  not  for  the  jury.  *  *  * 
That  this  commissioners*  sale  was  made  by  the  proper  officers,  is 
not  denied ;  that  nearly  half  a  century  has  passed  by  since  it  was 
consummated,  is  a  recognised  fact ;  that  it  was  conducted  under 
all  the  solemnities  appertaining  to  official  position,  no  one  will  now 
even  attempt  to  gainsay ;  why,  then,  should  not  the  rule,  long  ago 
become  a  maxim,  ez  diutumitate  temporis^  omnia  prceiumuntur 
rite  et  Bolemniter  e9%e  acta,  apply,  relative  to  compliance  by  the 
commissioners  with  the  requisites  of  the  statute  authorizing  such 
sales  ?  The  notices,  designations  of  tracts  to  be  sold,  and  the 
written  or  printed  advertisements  referred  to  in  the  statute,  have 
rarely,  if  ever,  been  made  matters  of  record,  either  here  or  else- 
where. And  as  the  law  stands  now,  however  necessary  it  may  be 
to  produce  proper  evidence  of  them,  to  support  a  commissioners* 
sale,  made  within  a  very  short  period,  comparatively,  it  is  very 
difficult,  indeed,  almost  impossible  to  do  so.  But  when  upwards 
of  forty-seven  years  have  rolled  by,  the  production  of  such  proof 
must  be  recognised  as  an  actual  impossibility.  *  *  *     Again,  it 
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is  a  rule  of  law  that  an  instrument  in  the  nature  of  a  deed,  un- 
blemished by  any  alterations,  coming  from  a  proper  source,  correct 
in  form  and  execution,  and  more  than  thirty  years  old,  is  ancient ; 
that  it,  therefore,  proves  itself,  and  the  bare  production  of  it  is 
sufBcient.  Of  course  every  thing  about  such  a  deed  must  be  in 
favor  of  its  genuineness ;  it  must  be  free  from  every  just  ground 
of  suspicion.  But  are  commissioners'  deeds  to  be  outside  of  the 
pale  of  presumption  altogether,  no  matter  what  their  age  or 
features  may  be  ?  Whenever  such  becomes  the  recognised  rule, 
the  flood-gates  of  litigation  will  be  opened  all  around  us.  *  *  * 

"  [You  have  already  been  instructed,  that  the  sale  by  the  trea- 
surer, on  the  8th  of  November  1820,  and  his  deed  in  pursuance 
of  it,  dated  December  2d,  following,  to  the  commissioners,  vested 
a  good  title  to  the  Samuel  Rope  tract  in  the  county  of  Lu- 
zerne. I  now  instruct  you,  that  the  sale  of  it  by  the  commis- 
sioners on  the  8th  of  July  1826,  and  their  subsequent  deed,  dated 
the  5th  of  June  1827,  to  Henry  Deringer,  in  pursuance  of  that 
sale,  vested  in  the  latter  a  good  title  to  the  land.] 

''Again,  though  the  ownership  of  the  Samuel  Rope  tract  has 
thus  been  vested  in  Henry  Deringer,  the  land  continued  to  be 
unseated,  and  was,  therefore,  chargeable  with  taxes  to  the  same 
extent,  and  in  the  same  manner,  as  other  unseated  land  of  equal 
value.  The  assessment  of  a  tax  upon  it  by  the  proper  officers, 
and  the  neglect  of  the  owner  to  pay  it  for  one  whole  year,  ren- 
dered the  land  again  liable  to  sale.  The  assessment  book  of 
Sugarloaf  township  for  the  year  1826,  shows  a  return  of  the 
Samuel  Rope  tract  as  unseated,  with  a  content  of  372  acres,  and 
a  valuation  of  $372.  The  assessment  book  of  the  same  township 
for  the  year  1827,  exhibits  a  similar  showing.  The  book  of  com- 
missioners' rates  and  levies  for  the  year  1826  and  1827,  shows  a 
like  content  of  acres  in  the  tract,  a  valuation  of  it  for  the  latter 
year  of  $372,  and  the  assessment  of  a  tax  upon  it,  amounting  to 
$1.86.  Under  the  head  of  reputed  owners,  a  brief  entry  occurs 
which  would  seem  to  indicate  that  the  tract  had  been  sold  to  the 
commissioners  in  1820,  and  to  Henry  Deringer  in  1826.  How- 
ever, on  the  15th  of  December  1828,  pursuant  to  this  assessment, 
and  the  alleged  non-payment  of  the  tax  within  the  statutory  limit, 
Zurah  Smith,  then  treasurer,  sold  the  land  to  John  Bittenbender, 
Isaac  Harding  and  William  Swetland,  commissioners  of  the  county 
of  Luzerne.  The  treasurer's  deed  of  that  date,  containing  the 
usual  recitals,  has  been  given  in  evidence. 

"  If  there  had  been  no  further  showing  with  respect  to  this  sale, 
I  should  be  obliged  to  say  that  the  title  of  Henry  Deringer  to  the 
Samuel  Rope  tract  had  been  divested  by  virtue  of  it ;  and  that 
the  plaintiffs,  therefore,  could  not  recover  in  the  present  action. 
The  treasurer's  sale-book  for  1828,  containing  the  names  of  the 
tracts  of  unseated  land  to  be  sold  for  taxes  that  year  by  the  trea- 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  288 

[Coze  V.  Deringer.] 

surer,  has  been  put  in  evidence.  The  Samuel  Rope  tract  is  among 
them.  The  number  of  acres,  and  the  assessment  of  a  tax  corre* 
spending  with  the  assessment-book  of  Sugarloaf  township  for  1827, 
and  with  the  book  of  commissioners'  rates  and  levies  for  the  years 
1826  and  1827,  are  set  out  in  the  usual  form.  The  entry  on  the 
left-hand  page  of  that  book  is  as  follows:  'Acres  372— Rope, 
Samuel — year  1827 — county  tax  81.86— costs  $2.62J — amount 
$4.48J.'  On  the  same  page,  and  directly  under  this  entry,  are 
the  words,  *  Paid  before  sale.'  And  on  the  opposite  page,  in  a 
column  set  apart  for  the  name  of  any  purchaser,  is  also  entered 
the  words,  *  Paid  before  sale.*  But  nowhere  in  the  book  is  there 
an  entry,  showing  that  the  tract  was  sold  that  year,  by  the  treasurer 
to  the  commissioners.  The  treasurer's  deed-book,  however,  does 
show  that  such  a  sale  was  made,  namely,  on  the  15th  of  December 
1828. 

"  Now,  if  the  tax  of  1827  was  *  paid  before  sale,*  as  the  treasurer*s 
sale  book  indicates,  Zurah  Smith,  the  then  treasurer,  had  no  au- 
thority whatever  to  sell  the  land  to  the  commissioners,  or  to  any- 
body else;  and,  no  matter  though  he  did  so,  and  executed  and 
delivered  a  deed  accordingly,  it  was  a  harmless  proceeding  altogether 
and  did  not  aifect  the  title  of  Mr.  Deringer  at  all.  But  another 
book  has  been  put  in  evidence,  called  the  commissioners'  transcript- 
book.  This  seems  to  be  a  book  which  might  properly  be  denom- 
inated an  account-book.  It  contains  the  account  of  unpaid  taxes 
for  every  two  preceding  years  on  unseated  land,  charged  up  against 
the  respective  owners.  For  the  years  1827  and  1828,  Henry 
Deringer  is  charged  with  the  taxes  assessed  upon  the  several  tracts 
of  land  owned  by  him  in  this  county.  Among  them  is  the  Samuel 
Rope ;  and,  for  the  year  1827,  a  tax  of  $1.86  is  marked  as  having 
been  assessed  against  it,  and  is  charged  up  against  Mr.  Deringer. 
This  is  the  same  tax  for  which  Zurah  Smith,  the  treasurer,  made 
the  sale  to  the  commissioners  on  the  15th  of  December  1828.  The 
credit  side  of  Mr.  Deringer  on  this  book,  contains  an  entry  as 
follows:  '1829  January  10th,  by  cash,  pr.  J.  Bittenbender,  Esq., 
929.58,'  being  the  sum  of  the  taxes  for  1827  and  1828,  assessed 
upon  all  the  unseated  lands  of  Mr.  Deringer  in  the  county,  and 
charged  up  against  him.  The  aggregate,  $29.58,  includes  the  tax 
of  $1.86,  assessed  against  the  Samuel  Rope  tract  in  1827.  If  this 
tax  was  not  paid  until  the  '  10th  of  January  1829,'  as  shown  by 
the  commissioners'  transcript-book,  the  treasurer's  sale  to  the 
commissioners  was  good,  and  the  title  of  Mr.  Deringer  to  the 
Samuel  Rope  tract  was  divested  by  it.  Payment  of  a  tax,  for 
which  a  treasurer's  sale  is  about  to  be  made,  prior  to  the  sale,  saves 
the  title  of  the  owner,  no  matter  what  the  treasurer  may  do  after- 
wards ;  but  payment  of  the  same  tax,  after  the  treasurer  has  made 
the  sale,  accomplishes  no  such  result,  neither  does  it  work  a  revo- 
cation of  the  title  conveyed. 
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"  The  treasurer's  sale  book  and  the  commissioners*  transcript-book 
are  records.  Such  books  ordinarily  import  verity  in  respect  to  all 
matters  legitimately  made  the  subject  of  entry  in  them.  The  con- 
struction of  such  entries  is  usually  for  the  court,  not  for  the  jury ; 
but  here  the  entry  in  one  book  is  at  variance  with  the  entry  in  the 
other ;  here  the  matter  of  record  in  one,  continues  the  existence 
of  a  title,  while  the  matter  of  record  in  the  other  extinguishes  it, 
and  gives  validity  to  another.  Under  such  circumstances,  the 
question  arises,  which  of  the  two  records  is  correct  ?  The  dispo- 
sition of  the  question  is  for  the  jury,  under  all  the  evidence  bear- 
ing upon  the  point.    *  *  * 

^^  The  character  of  the  Samuel  Rope  tract  continued  unchanged 
long  after  the  year  1828.  It  was  unseated  land,  and,  therefore, 
liable  to  taxation  and  its  incidents,  as  it  had  been  previously.  It 
is  not  material  how  the  proper  oflScers  for  assessing  taxes  may 
have  regarded  the  title.  The  commissioners  seem,  however,  to 
have  regarded  it  as  vested  in  the  county  of  Luzerne,  by  virtue  of 
the  treasurer's  sale  in  1828.  Their  record  containing  a  list  of  the 
unseated  lands  purchased  for  the  county,  from  1816  to  1836,  indi- 
cates that  fact.  Taxes  were  assessed  upon  it,  however,  for  the 
years  1828  and  1829,  and  were  charged  up  against  Mr.  Deringer 
in  the  commissioners'  transcript-book.  Similar  taxes  for  the  years 
1830  and  1831  were  assessed,  which  were  likewise  charged  in  the 
same  book  against  Mr.  Deringer.  The  former  he  paid  on  the  5th 
of  January  1830 ;  the  latter  on  the  4th  of  January  1882.  This 
fact  is  shown  by  the  proper  record.  The  assessment-books  of  Su- 
garloaf  township  for  the  years  1832  and  1833,  respectively,  show 
a  return  of  the  Samuel  Rope  tract  as  unseated  land,  having  a  con- 
tent of  372  acres,  and  a  valuation  of  $372.  For  the  year  1832,  a 
state  tax  of  37t^  cents,  and  a  county  tax  of  (1.86,  were  assessed 
upon  it.  For  the  year  1833,  a  tax  similar  in  character  and  amount 
was  also  assessed  upon  it.  And  so  far  as  any  record  evidence  to 
the  contrary  is  concerned,  the  sum  of  these  taxes  remained  unpaid 
for  more  than  one  year  after  the  time  of  their  assessment.  Where- 
upon, B.  A.  Bidlack,  treasurer  of  the  county,  on  the  9th  of  June 
1834,  sold  the  tract  to  Charles  S.  Coxe. 

^^  This  sale  raises  another  important  question  in  the  case.  And 
being  purely  a  question  of  fact,  the  disposition  of  it,  under  all  the 
testimony  bearing  upon  it,  will  be  for  you.  If  you  shall  find,  pre- 
cedent to  its  consideration,  that  the  treasurer's  sale  of  the  Samuel 
Rope  tract  to  the  commissioners  in  1828,  vested  in  them,  for  the 
use  of  the  county,  a  good  title,  although  under  the  law,  the  land 
should  have  remained  the  property  of  the  county  for  a  period  of 
five  years,  subject  to  redemption  by  the  owner,  but  exempt  from 
sale  by  the  treasurer  for  taxes  assessed  and  unpaid  in  the  mean- 
time ;  yet,  if  Mr.  Deringer,  from  any  cause,  neglected  to  pay  the 
taxes  of  1832  and  1833,  based  as  they  were,  upon  a  return  and 
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valaation,  the  sale  by  Mr.  Bidlack,  the  treasurer,  in  1834,  though 
irregular,  passed  the  title  to  Charles  S.  Coxe.  Payment  by  Mr. 
Deringer,  within  five  years  from  the  date  of  the  treasurer's  sale  in 

1828,  of  the  taxes  on  which  that  sale  was  based,  together  with  the 
interest  and  costs,  and  payment  by  him  also  of  all  the  taxes  as- 
sessed upon  the  tract,  together  with  interest,  during  that  period, 
would  have  entitled  him  to  a  reconveyance  by  the  commissioners. 
If  this  was  not  done,  his  title  was  irrevocably  gone.  Payment  of 
a  part  of  the  taxes  assessed  in  the  meantime,  such  as  those  of  1828, 

1829,  1830  and  1831,  was  not  sufficient. 

^'  It  is  claimed  on  the  part  of  the  plaintiffs,  however,  not  only 
that  the  treasurer's  sale  in  1828  was  invalid,  because  the  taxes  on 
which  it  was  based  had  been  *  paid  before  sale,'  but  that  the 
treasurer's  sale  in  1834  was  invalid  also,  and  for  the  same  reason. 
As  has  been  seen,  the  commissioners'  transcript-book  shows  the 
payment  of  the  taxes  by  Mr.  Deringer  for  the  years  1828,  1829, 
1830  and  1831 ;  but  there  is  no  showing  in  that  book,  or,  indeed, 
in  any  other  book  or  record  in  the  commissioners'  or  treasurer's 
office,  that  the  taxes  of  1832  and  1883  were  paid  by  Mr.  Deringer, 
or  by  anybody  else.  George  M.  Nagle,  the  present  clerk  of  the 
commissioners,  testifies  that  he  has  made  a  thorough  search  of  the 
office,  and  that  the  commissioners'  transcript-book,  now  before  us, 
is  the  only  one  of  the  kind  remaining  there,  in  which  an  account 
similar  to  that  with  Mr.  Deringer  and  others,  already  referred  to, 
appears  to  have  been  kept  of  the  unpaid  taxes  on  unseated  land, 
from  the  year  1831  to  the  year  1838.  Since  that  time,  however, 
similar  accounts  have  been  continued.  It  has  been  admitted  that 
the  treasurer's  sale  book  for  1834  disappeared  from  the  proper 
office  as  long  ago  as  January  1841,  and  that  no  trace  of  it  has  been 
discovered  since  that  time.  Along  with  that  admission,  came  a 
general  recognition  by  counsel  on  both  sides,  that  there  had  been 
official  misdoing  with  the  records  of  the  commissioners'  and  the 
treasurer's  office,  covering  a  period  intervening  between  1884  and 
1840  ;  that  incumbents  of  the  latter, .during  that  period,  had  been 
charged  as  defaulters ;  and  further,  that  one  of  them  had  been 
prosecuted  in  the  criminal  court  for  the  more  serious  offence  ot* 
stealing  the  missing  books  or  records. 

''  Were  the  taxes  of  1832  and  1833,  upon  the  Samuel  Rope 
tract  paid  by  Mr.  Deringer  prior  to  the  treasurer's  sale  in  1834  ? 
Usually,  when  the  ownera  of  unseated  lands  pay  the  taxes  assessed 
from  year  to  year  upon  them,  the  officer  receiving  the  money  not 
only  makes  an  entry  of  payment  in  the  proper  record,  but  he  ^ives 
a  receipt  designating  the  tracts  upon  which  the  taxes  have  been 
paid,  the  number  of  acres  contained  in  them,  the  years  for  which 
the  taxes  were  assessed,  and  the  character  of  them,  whether  state, 
county,  road,  school,  and  the  like.     The  production  of  the  receipt 
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at  any  time  afterwards,  duly  authenticated,  is  as  operative  to 
establish  the  fact  of  paym^t  as  the  record  itself. 

'*  So  far,  however,  as  payment  of  the  taxes  upon  the  Samuel 
Rope  tract,  by  Mr.  Deringer,  assessed  during  the  years  1832  and 
1833,  is  concerned,  we  have  seen  that  there  is  no  record  indicating 
it.  More  than  that,  the  plaintiffs  have  produced  no  receipt  vouch- 
ing their  payment.  They  allege,  it  is  true,  the  existence  of  such 
a  receipt,  given  by  the  proper  officer,  and  at  the  proper  time, 
during  a  period  of  thirty-five  years,  or  until  about  the  year  1869, 
when,  together  with  others  of  the  same  character,  but  for  later 
years,  it  was  destroyed  by  fire,  or  otherwise  inadvertently  lost. 

"  Receipts  of  a  public  officer,  like  a  county  treasurer,  purport- 
ing to  be  over  thirty  years  old,  fall  within  the  category  of  ancient 
documents.  Their  existence  in  the  hands  of  the  proper  custodian 
at  one  time,  and  their  subsequent  destruction  or  loss,  having  both 
been  satisfactorily  established,  secondary  evidence  concerning  them 
becomes  admissible." 

The  judge  then  recapitulated  the  evidence  given  to  prove  the 
existence  and  loss  of  the  tax-receipts,  and  said,  in  conclusion  : — 

["  I  have  now  called  your  attention  to  the  prominent  fea- 
tures of  this  case,  and  have  also  recounted  a  large  portion  of  the 
direct  testimony  in  connection  with  it.  While  the  witnesses  on 
the  part  of  the  plaintiffs,  or  the  more  important  ones,  at  least, 
are  parties  to  the  case,  and  therefore  directly  intereated,  yet,  binder 
the  law,  they  are  competent  witnesses.  You  have  seen  them  upon 
the  stand ;  you  have  heard  them  testify ;  you  have  noticed  their 
manner  of  testifying ;  you  have  been  aware  of  their  interest : 
their  credibility  is  for  you.  I  have  only  to  say,  that  if  Henry 
Deringer  was  the  particular  and  careful  old  gentleman  about 
his  titles  and  his  papers,  as  represented  by  these  witnesses;  if 
he  did  pay  the  taxes  assessed  upon  the  Samuel  Rope  tract  in 
1827,  before  the  treasurer's  sale  of  it,  in  1828 ;  if  he  did,  also, 
pay  the  taxes  assessed  upon  it  in  1832  and  1833,  before  the  trea- 
surer's sale  of  it,  in  1884;  'if  the  record  evidence  of  the  latter 
payment  was  destroyed  by  a  defaulting  public  officer  in  the 
attempt  to  blot  out  traces  of  his  own  wickedness  and  crime ;  if  the 
receipt,  too,  vouching  such  payment  was  burned  in  the  fire,  kin- 
dled for  a  most  unusual  purpose,  in  1869 ;  then  it  would  be  simply 
monstrous  if  his  children  and  descendants  should  be  ravished  of 
their  inheritance.  But  unless  you  shall  be  clearly  satisfied,  from 
all  the  evidence  in  the  case,  that  the  taxes  upon  the  Samuel  Rope 
tract  for  the  year  1827,  and  for  the  years  1832  and  1833,  also, 
were  paid  before  the  treasurer's  sales  were  made,  the  plaintiffs  are 
not  entitled  to  recover.] 

"  To  recapitulate :  I  have  instructed  you  that  the  treasurer's 
sale,  in  1820,  was  good,  and  vested  a  valid  title  to  the  Samuel 
Rope  tract  in  the  commissioners,  for  the  use  of  the  county ;  I 
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have  also  instructed  you  that  the  commissioners'  sale,  in  1826,  was 

food,  and  vested  a  valid  title  to  the  Samuel  Rope  tract  in  Henry 
►eringer :  if,  therefore,  you  find  that  the  taxes  for  1827  were 
^  paid  before  sale '  by  the  treasurer  in  1828,  and  farther,  that  the 
taxes  for  1882  and  1833  were  also  paid  before  sale  by  the  trea- 
surer in  1834,  then  your  verdict  should  be  for  the  plaintiffs  for 
the  land  described  in  the  writ ;  if  otherwise,  your  verdict  should 
be  generally  for  the  defendants." 
The  verdict  was  for  the  plaintiffs. 
The  defendants  took  a  writ  of  error,  and  assigned  for  error : — 

1.  Admitting  in  evidence  the  treasurer's  sale  book  and  deed, 
showing  sale  on  8th  of  November  1820  to  the  county  commissioners. 

2.  Rejecting  the  offer  of  the  sales  books  of  the  treasurers  of 
Luzerne  county,  to  show  that  there  was  no  long-continued  custom 
of  adjourning  sales  without  notice  of  it. 

8.  The  part  of  the  charge  first  enclosed  in  brackets. 

4.  The  answer  to  defendants'  first  point. 

5.  The  part  of  the  charge  secondly  enclosed  in  brackets. 

6.  The  answer  to  defendants'  second  point. 

7.  Admitting  evidence  to  show  that  the  four  other  tracts  were 
sold  to  the  commissioners  by  the  treasurer  with  the  Samuel  Rope 
tract,  and  that  the  commissioners  sold  them  on  the  same  day  with 
the  Samuel  Rope  tract  to  H.  Deringer. 

8.  Admitting  the  book  purporting  to  be  the  treasurer's  book  of 
Zurah  Smith. 

9.  Admitting  the  entries  in  the  commissioners'  transcript,  for 
the  purpose  of  showing  payment  of  taxes  on  the  Samuel  Rope 
tract  after  the  sale  of  the  treasurer  to  the  commissioners. 

10.  Admitting  Todd  to  testify  for  what  year  the  tax  receipts 
which  he  delivered  to  Mr.  Hakes  were  signed. 

11.  Admitting  Calhoun  M.  Deringer  to  testify  that  he  had  seen 
in  H.  Deringer's  possession  receipts  for  taxes  on  the  five  tracts. 

12.  18,  14.  The  answers  to  defendants'  4th,  6th  and  8th  points. 
15.  The  part  of  the  charge  lastly  enclosed  in  brackets. 

F.  B.  Qowen  and  A*  T.  McClintocky  for  plaintiffs  in  error. — 
To  sustain  a  treasurer's  sale  of  unseated  land  for  taxes,  there  must 
be  a  proper  assessment ;  taxes  unpaid  for  one  year  and  a  public 
sale :  Cuttle  v.  Brockway,  8  Casey  45 ;  Bratton  v.  Mitchell,  1  W. 
k  S.  810.  The  assessment  must  identify  the  land  :  Dunn  v. 
Ralyea,  6  W.  &  S.  475  ;  City  v.  Miller,  13  Wright  440  ;  Lyman 
V.  The  City,  6  P.  F.  Smith  488.  The  sale  of  tracts  separately 
assessed  as  one  tract  passes  no  title :  Morton  v.  Harris,  9  Watts 
819.  The  Act  of  1815,  curing  irregularities,  does  not  apply  to 
commissioners'  sales ;  Jenks  v.  Wright,  11  P.  F.  Smith  410  ;  Hess 
V.  Herrington,  23  Id.  488.  Evidence  of  payment  of  taxes  for 
years  prior  to  those  for  taxei  of  which  the  land  was  sold  is  inad- 
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missible :  Ankeny  v,  Albright,  8  Harris  157  ;  Kennedy  v.  Daily 9 
6  Watts  269 ;  Beale  v.  Commonwealth,  7  Watts  183.  The  evi- 
dence of  existence  of  receipts,  loss,  search,  &c.,  was  not  sufficient 
to  give  their  contents :  Porter  v.  Wilson,  1  Harris  641. 

S.  Woodward  and  S.  Linn  (with  whom  was  (7.  Deringer)^  for 
defendants  in  error. — The  evidence  to  admit  proof  of  the  contents 
of  the  receipts  was  sufficient:  McReynolds  v.  Longenberger,  7  P. 
F.  Smith  30.  The  presumption  is  that  the  treasurer's  sale  was 
according  to  law :  McCoy  v.  Michew,  7  W.  &  S.  389 ;  Huzzard 
r.  Trego,  11  Casey  9.  The  same  inferences  and  presumptions  will 
apply  to  a  sale  to  the  commissioners  as  to  any  other  person: 
Peters  v.  Heasley,  10  Watts  208;  Laird  v,  Hiester,  12  Harris  452. 
Evidence  of  payment  of  taxes,  &c.,  on  other  contiguous  tracts  be- 
longing to  Deringer  was  admissible  :  Woodside  v,  Wilson,  8  Casey 
58.  The  search  was  sufficiently  diligent:  1  Greenl.  Ev.,  sect. 
558 ;  Spalding  v.  The  Bank,  9  Barr  28  ;  Hemphill  v.  McClimans, 
12  Harris  367;  Flinn  v.  McGonigle,  9  W.  &  S.  75;  Ardesco 
Oil  Co.  r.  Gilson,  13  P.  F.  Smith  152.  In  the  absence  of  proof 
that  the  requisites  have  not  been  performed,  and  where  the  pro- 
ceedings are  consistent  with  due  regularity,  the  law  will,  after  a 
lapse  of  thirty  years,  presume  that  all  the  requisites  were  complied 
with.  There  is  nothing  to  which  the  maxim,  omnia  prcesumunfur 
rite  esse  acta,  applies  with  so  much  force  as  to  a  tax  title:  Cuttle 
V.  Brockway,  12  Harris  147 ;  Heft  v.  Gephart,  15  P.  F.  Smith 
510;  Robins  v.  Bellas,  4  Watts  255;  Alexander  v.  Bush,  10 
Wright  62 ;  McCoy  v.  Michew,  7  W.  &  S.  389  ;  Lackawanna  Iron 
Co.  V.  Fales,  5  P.  F.  Smith  90 ;  Best  on  Presumptions  78,  sect. 
67 ;  Morton  v.  Harris,  9  Watts  322 ;  McHenry  v.  McCall,  10 
Id.  456.  The  continual  claim  for  a  period  of  nearly  fifty  years, 
with  acts  of  ownership  and  payment  of  taxes,  taken  in  connection 
with  the  long-continued  non-claim  on  part  of  the  defendants,  and 
many  other  circumstances  surrounding  the  case,  afforded  testimony 
amply  sufficient  to  warrant  a  jury  in  finding  that  the  taxes  of 
1832  and  1833  were  paid  before  the  sale:  Alexander  v.  Bush,  10 
Wright  62 ;  Iddings  v.  Cairns,  2  Grant  88 ;  Bartholomew  v. 
Leech,  7  Watts  472  ;  Devor  ti.  McClintock,  9  W.  &  S.  80  ;  Lacka- 
wanna Iron  Co.  V.  Fales,  5  P.  F.  Smith  90.  The  presumptions 
from  the  evidence  to  show  payment  of  taxes  of  1832,  1833,  were 
presumptions  of  fact  which  it  was  the  duty  of  the  court  to  submit 
to  the  jury :  Reynolds  v,  Richards,  2  Harris  208 ;  Tanner  v. 
Hughes,  3  P.  F.  Smith  289 ;  First  Nat.  Bank  of  Bellefonte  v. 
McManigle,  19  Id.  156 ;  Best  on  Presumptions,  sect.  27,  page  82; 
Alexander  v.  Bush,  10  Wright  62 ;  Steiner  v,  Coxe,  4  Barr  13. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court,  May 
10th  1875. 
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The  cases  of  Cuttle  v.  Brockway,  12  Harris  145,  Iron  Co.  v. 
Fales,  5  P.  F.  Smith  90,  and  Heft  v.  Gephart,  15  P.  F.  Smith 
510,  have  closed  against  all  debate  the  question  of  the  applica- 
tion of  the  maxim  omnia  proBSumuntur  esse  rite  acta  to  tax  sales 
under  the  Act  of  1815.  The  ground  of  the  objection  made  by  the 
defendants  below  to  the  deed  to  the  Luzerne  commissioners  of  the 
2d  of  December  1820,  was  that  the  sale  had  not  been  made  on  the 
second  Monday  of  June,  nor  on  any  other  day  to  which  it  was 
shown  to  have  been  adjourned.  The  fourth  section  of  the  Act  of 
13th  of  March  1815,  declares  that  ^^  no  alleged  irregularity  in  the 
assessment  or  in  the  process  shall  be  taken  or  construed  to  affect 
the  title  of  the  purchaser  "  of  unseated  land  for  taxes,  ^^  but  the 
same  shall  be  declared  to  be  good  and  legal."  The  sale  in  this 
instance  was  made  on  the  8th  of  November  1820.  The  deed  was 
delivered  in  pursuance  of  it.  No  action  of  ejectment  was  brought 
by  the  owner  within  the  statutory  period  of  five  years.  The  sub- 
sequent records  in  the  offices  of  the  commissioners  and  treasurer 
were  made  up  on  the  assumption  of  the  regularity  of  the  proceed- 
ings. The  deed  recited  the  offer  of  the  land  ^^  for  sale  agreeably  to 
law."  The  absence  of  entries  of  adjournment  from  day  to  day  was 
a  defect  of  form  and  detail.  It  was  ^*  irregularity  in  the  process," 
and  not  the  omission  of  any  essential  requisite  to  support  the  title 
the  commissioners  acquired.  The  facts  made  out  a  case  to  warrant 
at  least  such  a  binding  direction  to  the  jury  as  was  given  in  Huzzard 
».  Trego,  11  Casey  9,  that  they  ought  to  presume  the  adjourn- 
ments to  have  been  duly  made.  In  the  absence  of  countervailing 
proof,  there  was  no  substantial  error  in  the  peremptory  instruction 
to  that  effect  in  the  charge  of  the  court  below. 

In  disposing  of  the  questions  relating  to  the  sale  by  the  com- 
missioners to  Henry* Deringer  on  the  8th  of  July  1826,  too  much 
significance  was  attributed  to  lapse  of  time.  If  possession  of 
the  land  had  been  taken  by  Deringer,  the  long  period  intervening 
between  the  date  of  the  sale  and  the  date  of  the  trial,  would  per- 
haps have  afforded,  with  the  other  evidence  in  the  cause,  ground 
for  assuming  that  the  formal  provisions  of  the  Act  of  1824  had 
been  complied  with,  as  a  presumption  of  law.  It  certainly  would 
have  warranted  a  charge  that  such  a  compliance  ought  to  be  in- 
ferred by  the  jury,  as  a  presumption  of  fact.  But  **  mere  lapse  of 
time,"  it  was  said  by  Lowrie,  C.  J.,  in  Alexander  v.  Bush,  10 
Wright  62,  "  proves  nothing  in  favor  of  a  title,  for  the  older  it  is, 
without  any  claim  being  made  under  it,  the  weaker  it  is,  and  the 
weaker  are  all  presumptions  in  its  favor."  It  is  true  that  Read  v. 
Goodyear,  17  S.  &  R.  850,  decided  that,  where  land  is  sold  for 
taxes  and  the  warrantee  makes  no  claim  for  twenty-one  years,  and 
pays  no  taxes  during  that  time,  it  may  be  left  to  a  jury  to  presume- 
ouster  or  abandonment  by  him ;  and  that  length  of  tiine  strength- 
ens a  title  founded  on  a  sale  for  taxes.     In  Sorber  r.  Willing,  10^ 
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Watts  141,  however,  the  facts  in  Reed  v.  Goodyear  were  said  by 
Gibson,  G.  J.,  to  have  been  indistinctly  stated,  and  among  them 
was  the  omitted  fact  that  there  had  been  an  entry  by  the  purchaser 
at  the  treasurer's  sale.  The  curative  provisions  of  the  Act  of  1815 
were  held  in  Jenks  v,  Wright,  11  P.  F.  Smith  410,  not  to  be  ap- 
plicable to  a  sale  by  county  commissioners  under  the  Act  of  the 
29th  of  March  1824.  The  evidence  in  this  case  did  not  warrant 
the  assertion  by  the  court  of  the  regularity  and  validity  of  the 
sale  to  Deringer  as  a  presumption  of  law.  But  there  was  proof  of 
the  payment  of  the  taxes  from  1826  to  1840.  At  the  time  of  the 
sale  the  land  was  the  property  of  the  county,  and  as  such  the  com- 
missioners conveyed  it.  The  deed  executed  by  them  on  the  /)th  of 
June  1827  recited  the  performance  of  all  the  conditions  requisite 
to  support  the  title  they  conferred  on  their  grantee.  The  proceed- 
ings were  spread  upon  the  county  records,  and  their  regularity  has 
never  been  assailed  by  the  county  authorities.  All  these  were 
facts  for  the  consideration  of  the  jury,  and  under  them  they  should 
have  been  left  at  liberty  to  find  whether  the  directions  of  the  Act 
of  Assembly  had  been  duly  pursued,  and  whether  the  title  of 
Deringer  was,  therefore,  valid. 

With  the  remark  that  the  evidence  offered  by  the  defendants  to 
prove  that  all  adjournments  of  treasurers'  sales  have  been  noted 
on  the  sales-book  since  the  year  1838,  was  irrelevant  to  any  appa- 
rent issue  in  the  cause,  what  has  been  said  disposes  of  the  first  six 
specifications  of  error. 

The  general  offer  by  the  plaintiffs,  to  which  the  seventh  assign- 
ment of  error  relates,  was  unobjectionable.  Under  it  there  was, 
perhaps,  no  necessity  for  showing  the  date  of  the  purchase  of  the 
four  tracts  other  than  the  one  in  controversy  belonging  to  Derin- 
ger, and  the  deeds  for  them,  but  this  could  not  have  led  to  any 
confusion  or  embarrassment  on  the  trial.  The  five  tracts  were 
treated  as  a  single  body  of  land,  and  each  tax -receipt  related  to 
them  all.  The  evidence  affecting  the  Samuel  Rope  tract  involved 
a  reference  to  the  others,  and  it  was  admissible,  as  evidence  is 
always  admissible  of  extraneous  facts  with  which  the  subject-mat- 
ter of  a  suit  is  inseparably  connected. 

The  eighth,  ninth,  twelfth  and  thirteenth  specifications  are 
founded  on  the  rulings  of  the  court  in  regard  to  the  sale  of  the 
land  in  controversy  by  the  treasurer  to  the  commissioners  in  1828 
for  the  taxes  of  1827.  The  deed  recited  the  sale  to  have  been 
made  on  the  25th  of  November  1828.  If  it  was  valid,  it  divested 
the  title  Mr.  Deringer  had  acquired  by  his  purchase  in  1826,  and 
an  outstanding  title,  as  to  him  at  least,  was  subsisting  in  the  county 
of  Luzerne  when  the  cause  was  tried.  The  books  showing  the 
assessment  and  the  deed  were  given  in  evidence  by  the  defend- 
ants. In  their  rebutting  case,  the  plaintiffs  showed  what  is  called 
in   the  record  a  "  commissioners*  transcript-book,"  containing  a 
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charge  against  Mr.  Deringer's  five  tracts  for  taxes  for  the  years 
1827  and  1828,  amounting  to  829.58,  the  charge  against  the 
Samuel  Rope  tract  being  $5.68,  made  up  of  county  and  road  taxes, 
each  j;i.86  for  1827,  and  $1.86  road  tax  for  1828.  At  the  foot 
of  the  statement  there  is  a  credit  of  the  entire  amount  of  the  charge 
dated  the  10th  January  1829.  The  treasurer's  sale  book  for  the 
year  1828  was  also  produced  by  the  plaintiflFs,  and  the  entry  of 
the  Samuel  Rope  tract  on  that  book  was  permitted,  under  excep- 
tion, to  be  given  in  evidence.  The  words  "  paid  before  sale"  were 
twice  written,  on  the  right  and  left  margins  of  the  entry.  In  the 
commissioners'  book  of  county  rates  and  levies  for  1826, 1827  and 
1828,  the  tract  had  been  charged  with  taxes  amounting  to  $3.72, 
and  in  the  commissioners*  list  to  the  treasurer  for  1826  and  1827, 
a  county  tax  for  1827  of  $1.86,  and  a  road  tax  for  the  same  year 
and  of  the  same  amount  were  stated  to  be  due.  A  pen  appeared 
to  have  been  drawn  at  some  time  through  the  figures  "  1.86"  in 
both  places  where  they  occurred  in  this  last  book.  This  evidence 
was  submitted  to  the  jury  on  the  question  of  the  payment  of  the 
taxes  of  1827  before  the  sale  to  the  commissioners.  The  regular, 
authorized  and  authentic  entry  in  the  transcript-book  showed  the 
payment  to  have  been  made  on  the  10th  of  January  1829.  The 
very  language  of  the  entry  on  the  sale-book  implied  that  it  was 
made  after  the  sale  had  taken  place.  It  is  said  to  be  in  the  hand- 
writing of  Zurah  Smith,  the  treasurer  at  the  time.  Let  that  be 
so,  and  it  does  not  help  the  use  of  an  unwarranted  and  illegal  en- 
dorsement on  a  public  record  as  evidence  of  a  substantive  and 
material  fact.  The  entry  was  out  of  time  and  out  of  place.  It 
was  made  after  the  sale,  to  which  the  treasurer  had  certified  by  his 
solemn  deed.  It  was  in  contradiction  of  the  explicit  written  state- 
ment of  the  credit  appearing  in  the  transcript-book.  It  was  not 
an  act  done  in  the  course  of  the  current  business  of  his  oflSce — it 
may  have  been  made  years  after  the  transaction — from  his  letter 
to  Deringer ;  it  is  not  credible  that  he  made  it  before  the  4th  of 
February  1829 — and  it  depended  for  its  accuracy  perhaps  upon  the 
recollection  or  declarations  of  other  parties,  or  upon  his  own 
memory  at  the  very  best.  No  direct  authority,  is  found  upon  this 
question.  In  Kennedy  v.  Daily,  6  Watts  269,  all  that  was  decided 
was,  that  when  the  word  "  paid"  appears  on  the  margin  of  the  entry 
of  a  tract  of  land  in  the  treasurer's  sale-book,  the  purchaser  could 
prove  that  the  word  was  written  after  the  sale,  and  that  the  same 
entry  was  usually  made  after  the  sale  as  well  as  before.  In 
Ankeny  v.  Albright,  8  Harris  157,  the  letters  "pd."  on  the  trea- 
surer's book  were  held  to  be  no  evidence  of  themselves,  that  the 
taxes  were  paid  before  the  sale.  In  the  last  case  two  former 
county  treasurers  testified  that  they  always  marked  the  taxes  in 
this  way  after  the  land  was  sold  and  the  money  paid  by  the  pur- 
chaser, and  that  they  always  marked  them  in  the  same  way  when 
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paid  at  any  time.  Bat  it  is  manifestly  essential  to  the  security  of 
property  that  muniments  of  title  and  public  records  should  be  free 
from  the  hazards  that  would  be  involved  in  making  evidence  of 
legends  like  this.  It  was  no  part  of  the  duty  of  Zurah  Smith  to 
endorse  his  recollection  of  past  events  on  any  of  the  books  the  law 
required  him  to  keep  as  treasurer  of  the  county.  His  statement 
of  oflBcial  facts  in  their  appropriate  places  and  their  current  order 
would  be  evidence  always.  His  statement  of  a  fact  that  rested 
only  on  his  own  recollection,  or  that  of  others,  was  not  entitled  to 
be  weighed  against  his  formal  deed  and  a  distinct,  explicit  and 
authentic  record. 

The  admission  of  the  evidence  to  which  the  tenth,  eleventh,  and 
fourteenth  assignments  of  error  apply,  was  warranted  by  the  au- 
thority of  McReynolds  v.  Longenberger,  7  P.  F.  Smith  13.  Other 
questions  aside,  the  sale  in  1834  to  Charles  S.  Coxe  vested  the 
title  to  this  land  in  him,  if  the  taxes  for  the  years  1832  and  1838 
were  not  paid.  The  plaintiffs  were  permitted  to  prove  the  exist- 
ence of  receipts  for  taxes  from  1826  to  1840  by  witnesses  who  had 
seen  them,  the  loss  of  the  receipts  themselves  being  alleged. 
While  such  testimony  is  admissible,  it  is  exceptional  in  its  charac- 
ter, and  is  capable  of  producing  unjust  results.  It  should  be  sub- 
mitted to  a  jury  under  carefully  guarded  and  measured  instruc- 
tions as  to  the  precise  point  in  dispute.  That  point  here  was  the 
payment,  before  the  sale  of  1834,  of  the  taxes  for  the  two  pre- 
ceding years.  As  the  cause  must  go  back  on  other  grounds,  it  is 
not  necessary  to  express  an  opinion  as  to  the  sufficiency  of  the 
preliminary  proof  that  was  made  of  the  search  for,  and  loss  of,  the 
papers.  But  Dr.  Clark,  one  of  the  executors  of  Henry  Deringer, 
had  possession  of  the  key  of  the  closet  containing  the  receipts  for 
more  than  a  year,  and  not  only  had  access  to  them,  but  had  charge 
of,  and  was  responsible  for,  them.  The  necessity  for  some  exam- 
ination of  his  papers  would  seem  clear.  No  evidence  in  the 
record  traced  these  papers  to  the  hands  of  the  other  executor, 
Theophilus  T.  Deringer.  Still,  applications  for  such  documents  to 
executors  or  their  representatives  is,  in  all  cases,  a  proper  and  safe 
precaution. 

Everything  involving  substantial  error  that  was  embraced  in  the 
part  of  the  charge  to  which  the  fifteenth  assignment  applies,  has 
been  adequately  discussed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Erie  Railway  Company  verms  Decker,  ^ 

1.  In  an  action  against  a  railroad  company  for  burning  a  house,  it  was 
alleged  that  the  fire  was  communicated  by  engine  No.  458,  which  was  not  in 
a  proper  condition.  IMdy  that  the  condition  of  that  engine  and  its  man- 
agement were  all  that  was  to  be  considered. 

2.  If  that  engine  was  properly  constructed,  the  company  would  not  be  liable, 
although  the  burning  was  occasioned  by  fire  accidentally  issuing  from  it. 

3.  Evidence  to  prove  defects  in  other  engines  of  the  company  was  irrele- 
vant, and  should  have  been  excluded. 

4.  On  cross-examination,  the  inspector,  who  had  been  examined  only  as  to 
458,  testified  that  he  had  sometimes  found  broken  grates,  but  none  within 
three  years.  /f«W,  this  answer  was  irrelevant ;  that  the  plaintiff  was  bound 
by  it  and  could  not  contradict  it  by  showing  that  broken  grates  had  been 
found  within  that  time. 

March  15th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
LiAMS,  Mbrcur,  Gordon,  Paxson,  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Pike  county :  Of  Janu- 
ary Term  1874,  No.  332. 

This  was  an  action  on  the  case,  brought  September  1872,  by 
Daniel  Decker  against  The  Erie  Railway  Company.  The  follow- 
ingwas  the  cause  of  action : — 

The  house  of  the  plaintiff^  which  stood  near  the  track  of  the 
defendants'  railroad  at  Shohola  Station,  in  the  county  of  Pike, 
between  Port  Jervis  and  Lackawaxen,  was  destroyed  by  fire  on  the 
6th  of  March  1872 ;  the  plaintiff  alleged  that  the  fire  originated 
from  sparks  thrown  from  locomotive  engine  No.  458,  belong- 
ing to  tne  defendants,  which  passed  his  house  about  tbo  time  the 
fire  commenced,  and  that  the  throwing  of  the  sparks  was  from  the 
negligence  of  the  defendants  in  not  having  their  apparatus  in 
proper  order. 

The  case  was  tried  December  18th  1873,  before  Dreher,  P.  J. 

The  plaintiff  testified,  that  his  house  caught  fire  between  twelve 
and  one  o'clock  p.  M. ;  before  the  alarm  of  fire  a  train,  moving  east, 
passed  the  house ;  the  house  was  entirely  consumed  and  almost 
everything  in  it  By  other  witnesses  it  was  testified  that  in  five 
minutes  after  the  train  passed  the  fire  was  discovered ;  there  had 
been  other  trains  running  that  day  ;  none  had  passed  between  that 
of  which  he  spoke  and  the  breaking  out  of  the  fire. 

For  the  defendants,  Alfred  Carpenter,  the  engineer  of  No.  458, 
testified,  that  he  passed  plaintiff's  building  about  one  o'clock  in  the 
afternoon  of  March  6th.  The  engine  had  been  recently  built  and 
had  come  new  from  the  locomotive  works  at  Scranton  about  Feb- 
ruary 1872  ;  when  it  came  from  the  shop  it  had  a  stack  used  for 
burning  soft  coal ;  it  was  shortly  afterwards  changed  to  a  stack 
for  burning  hard  coal,  and  a  srate  put  in  after  the  1st  of  March  ; 
it  was  the  standard  grate  used  on  the  Erie  road ;  of  the  best  kind 
in  use ;  nothing  more  could  have  been  done  in  passing  through 
Shohola  to  prevent  the  throwing  of  coals  than  was  done ;  he  bad 
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never  known  the  engine  to  set  fire  to  anything ;  he  looked  into 
the  stack  when  the  grate  was  put  in ;  and  also  the  daj  after  the 
fire,  and  the  grate  was  still  there. 

E.  C.  Beirne,  stack*inspector  of  the  defendants  at  Port  Jervis, 
testified,  that  he  examined  the  stack  of  No.  458  on  the  5th  of 
March  1872,  and  found  it  in  complete  order;  he  did  not  examine 
it  on  the  6th,  but  did  on  the  7th  of  March,  and  found  it  in  good 
condition ;  so  on  the  8th  and  12th  of  March ;  on  the  days  it  was 
not  inspected  it  did  not  arrive  during  hours  of  inspection ;  the 
netting  and  grate  were  alike  good  for  arresting  sparks  and  for 
safety. 

In  addition  to  the  cross-examination,  which  appeared  on  the 
notes  of  testimony  certified  by  the  judge  below,  the  paper-book 
of  the  plaintiffs  (defendants  in  error)  gave  the  following  as  part  of 
the  cross-examination  of  Beirne  :  "  On  the  1st  of  March  No.  458 
had  no  grate ;  I  saw  a  grate  in  on  March  the  5th ;  sometimes  find 
broken  grates ;  have  not  found  any  in  three  years ;  a  grate  will 
last  eight  months  to  a  year." 

The  defendants  gave  other  evidence,  for  the  purpose  of  showing 
that  the  engine  was  in  perfect  condition  ;  had  been  run  carefully, 
and  that  the  fire  had  originated  inside  of  the  building ;  and  gener- 
ally in  answer  to  the  plaintifi^s  case. 

In  rebuttal,  the  plaintiff  offered  to  prove  that  within  the  past 
three  years  they  have  seen  netting  taken  from  the  smoke-stack  of 
a  locomotive  running  between  Honesdale  and  Port  Jervis  (Hawley 
Branch),  and  thrown  away,  and  the  engine  running  without  it. 
This  is  offered  to  contradict  the  stack-inspector,  who  swore  that  no 
such  thing  had  occurred  within  three  years ;  also,  that  they  have 
seen  lumps  of  coal  thrown  from  the  smoke-stacks  as  large  as  hick- 
ory-nuts within  same  time. 

It  was  objected  that  it  was  not  competent  to  prove  what  had  oc- 
curred on  Hawley  Branch,  and  that  the  evidence  offered  was  not 
rebutting. 

The  offer  was  admitted  and  a  bill  of  exceptions  sealed. 

Several  witnesses  testified  in  accordance  with  the  offer. 

The  verdict  was  for  the  plaintiff  for  $4429.23. 

The  defendants  took  a  writ  of  error,  and  assigned  for  error  the 
admission  of  the  foregoing  evidence. 

TT.  -ff.  Je99up^  for  plaintiff  in  error. — A  party  will  be  held  to 
the  purpose  for  which  the  evidence  was  offered :  feenner  v.  Hauser, 
11  S.  &  R.  356 ;  Gaines  v.  Commonwealth,  14  Wright  326 ;  Piper  v. 
White,  6  P.  F.  Smith  94.  Evidence  to  show  that  other  engines 
were  defective  was  incompetent  to  prove  that  No.  458  was : 
Waugh  V.  Shunk,  8  Harris  130 ;  Carson  v.  Godley,  2  Casey  111. 

Q-.  0-.  Waller  (with  whom  was  F.  M.  Orane),  for  defendant  in 
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error. — It  is  discretionary  with  the  court  below  what  evidence  to 
admit  in  rebuttal :  Young  v.  Edwards,  22  P.  F,  Smith  265 ;  Gaines 
t;.  Commonwealth,  14  Wright  319. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  March 
22d  1875. 

It  appears  from  the  evidence,  and  it  was  conceded  in  the  argu- 
ment, that  the  only  locomotive  that  could  have  fired  the  premises 
in  question  was  that  numbered  458,  in  charge  of  Alfred  Carpenter, 
as  engineer.  It  follows,  therefore,  that  the  condition  of  this  en- 
gine and  its  management  were  all  that  were  legitimately  before  the 
court.  If  it  was  properly  constructed  as  to  its  furnace  and  smoke- 
stack, and  was  furnished  with  a  spark-arresting  grate  of  the  proper 
character,  the  company  would  not  be  liable,  though  the  building 
were  burned  by  fire  accidentally  issuing  from  it :  Railroad  Co.  v. 
Doak,  2  P.  F.  Smith  379.  If,  then,  this  engine  was  in  a  proper 
condition,  it  mattered  not  that  every  other  engine,  owned  by  the 
company,  was  without  the  proper  appliances  for  preventing  the 
ejection  of  coals  and  sparks.  On  the  other  hand,  if  this  engine 
was  dangerous,  in  this  respect,  it  was  of  no  consequence  that  all 
others  upon  the  road  were  safe.  Such  being  the  case,  it  is  manifest 
that  all  evidence  going  to  prove  defects  in  engines  belonging  to 
this  company,  other  than  the  one  alleged  to  have  produced  the 
injury  complained  of,  was  irrelevant  to  the  issue  pending,  and 
should  have  been  excluded.  It  is  alleged,  however,  that  this  evi- 
dence was  relevant  as  tending  to  contradict  certain  general  state- 
ments made  in  the  testimony  of  Edward  C.  Beirne,  the  defendant's 
stack-inspector.  But  we  find  nothing  whatever  in  that  testimony, 
as  certified  to  us  by  the  judge  below,  which  tends  to  support  such 
an  hypothesis.  No  allusion  is  made  by  Beirne  to  any  engine  but 
No.  458. 

If,  nevertheless,  we  consider  that  which  we  are  not  bound  to 
consider,  to  wit :  the  testimony  reported  in  the  counter-statement, 
taken  from  the  notes  of  the  counsel  for  the  defendant  in  error,  we 
are  still  unable  to  pronounce  the  ruling  as  free  from  exception. 

The  witness,  on  cross-examination,  stated,  among  other  things, 
that  he  depended  upon  his  book  entries  to  refresh  his  memory ; 
that  he  sometimes  found  broken  grates,  but  none  within  three  years. 
Now,  as  this  answer  was  irrelevant  to  the  issue  trying,  and  as  there 
was  nothing  in  the  examination-in-chief  which  could  properly  in- 
duce a  cross-examination  productive  of  it,  the  plaintiff,  who  drew 
it  out,  was  bound  by  it,  and  ought  not  to  have  been  permitted, 
under  a  pretence  of  contradicting  it,  to  throw  evidence  into  the 
case,  which,  whilst  prejudicial  to  the  defence,  was  foreign  to  the 
matter  in  controversy :  Griffith  v,  Eshelman,  4  Watts  51. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 
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1.  A  provision  of  a  will  was,  "  conceroine  all  my  wordly  goods;  *  *  ♦ 
after  my  decease,  each  of  my  two  children  shall  have  $100,  and  of  the  re- 
mainder they  shall  yearly  draw  the  interest,  or  if  my  trustee  shall  see  proper 
he  shall  give  them  part  of  the  principal.  I  appoint  my  brother  Reuoen  as 
trustee  over  my  gooas,  and  he  shall  hold  all  moneys  in  hand,  and  take  care 
of  the  same  and  interest/'     Hddy  that  the  trust  was  active. 

2.  Ashhurst's  Appeal,  27  P.  F.  Smith  464;  Earp's  Appeal,  25  Id.  119, 
compared. 

March  16th  1875.  Before  Aonbw,  C.  J.,  Sharswood,  Wil- 
liams, Mbrcur,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Orphans*  Court  of  Lehigh  county:  Of  July 
Term  1874,  No.  102.  In  the  distribution  of  the  estate  of  Daniel 
Deibert,  deceased. 

The  deceased,  by  his  will,  provided  as  follows  : — 

"  And  concerning  my  worldly  goods  or  property,  my  land,  situ- 
ate in  Lowhill  township,  shall  not  be  sold  in  six  years,  except  my 
executor  can  get  $70  per  acre,  then  he  shall  sell  it.  *  *  * 
Immediately  after  my  decease,  each  of  my  two  children  shall  have 
f  100,  and  of  the  remainder  they  shall  yearly  draw  the  interest — 
or  if  my  appointed  trustee  shall  see  proper,  he  shall  give  them 

Eart  of  the  principal  sum.  *  *  *  I  appoint  my  brother,  Reuben 
deibert,  as  trustee  over  my  goods,  and  he  shall  nold  all  moneys  in 
hand,  and  take  care  of  the  same  and  the  interest.  And  concern- 
ing my  personal  property,  my  hereinafter-named  executor  shall, 
after  a  suitable  time  after  my  decease,  sell  the  same  at  public 
vendue.  *  *  *  I  also  appoint  my  brother,  Reuben  Deibert,  as 
the  executor  of  my  last  will  and  testament." 

The  testator  left  two  children,  Sally  Ann  Domblaser  and 
Michael  Deibert. 

By  the  settlement  of  the  executor's  account,  there  appeared  to 
be  in  his  hands  a  balance  of  $1837.75,  the  whole  of  which  was  the 
proceeds  of  personal  estate,  the  real  estate  not  having  been  sold. 

A.  Woolever,  Esq.,  was  appointed  auditor  to  make  distribution. 

The  auditor  being  of  opinion  that  the  testator  died  intestate  as 
to  the  personal  property,  distributed  it  between  the  testator's  two 
children. 

Exceptions  were  filed  to  his  report,  and,  after  argument,  the  Or- 
phans' Court  (Longaker,  P.  J.)  holding  that  the  bequest  was  a  dry 
trust,  confirmed  the  auditor's  report. 

The  trustee  appealed  to  the  Supreme  Court,  and  assigned  the 
decree  of  the  Orphans'  Court  for  error. 

R.  E.  Wrighty  Jr.  (with  whom  was  M.  JS.  Wright)^  for  appellants. 
— The  trust  was  active:  Barnett's  Appeal,  10  Wright  892; 
Earp's  Appeal,  25  P.  F.  Smith  119;  Shankland's  Appeal,  11 
Wright  113  ;  Dodsonr.  Ball,  10  P.  F.  Smith  498 ;  Rife  v.  Geyer, 
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9  Id.  398 ;  Wells  v.  McCall,  14  Id.  207 ;  Ogdea's  Appeal,  20  Id. 
501 ;  Yarnall's  Appeal,  Id.  335. 

JE.  O,  Swartz  (with  whom  was Butz\  for  appellees. — A 

simple  trust  gives  to  the  centui  que  trust  the  right  to  the  possession, 
&c.,  of  the  property :  Dodson  v.  Ball,  10  P.  f.  Smith  492 ;  Frey- 
vogle  V.  Hughes,  6  Id.  230;  McBride  v.  Smyth,  4  Id.  250. 
^^  Whenever  the  entire  beneficial  interest  is  in  the  cestui  que  trusty 
without  restriction  as  to  the  enjoyment  of  it,  there  is  no  reason  why 
it  should  not  be  regarded  as  actually  executed:"  Rife  v.  Geyer,  9 
P.  F.  Smith  896 ;  Megargee  v.  Naglee,  14  Id.  216 ;  Nice's  Ap- 
peal, 14  Wright  143.  "  A  devise  in  fee  with  condition  that  it 
shall  not  be  liable  for  the  debts  of  tlie  devisee,  is  repugnant  to  the 
estate  devised  as  a  condition  not  to  alien  :'*  Keyser's  Appeal,  7  P. 
F.  Smith  236 ;  Yarnairs  Appeal,  20  Id.  835 ;  Ogden's  Appeal, 
20  Id.  501. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court, 
October  12th  1875. 

This  case  is  not  to  be  distinguished  from  Earp's  Appeal,  25  P. 
F.  Smith  119,  and  Ashhurst's  Appeal,  27  Id.  464.  The  corpus 
or  legal  title  is  in  the  trustee :  '*  I  appoint  my  brother,  Reuben 
Deibert,  as  trustee  over  my  goods,  and  he  shall  hold  all  moneys  in 
hand  and  take  careof  the  same  and  the  interest.*'  What  is  given 
to  the  two  children  is  merely  the  interest ;  "  they  shall  yearly  draw 
the  interest."  Some  doubt  might  arise  if  the  case  rested  there ; 
for  as  the  estate  of  the  beneficiaries  is  not  expressed  to  be  for  life, 
and  there  is  ho  bequest  over,  it  might  be  said  that  the  absolute 
bequest  of  the  interest  would  carry  the  principal,  as  a  devise  of  the 
rents  and  profits  does  the  land.  But  here  this  consequence  is  pre- 
cluded by  the  direct  provision  of  the  will ;  an  expression  of  the 
intention  of  the  testator  which,  as  it  is  perfectly  lawful,  cannot  be 
disregarded.  He  says :  "  If  my  appointed  trustee  shall  see  proper 
he  shall  give  them  (the  children)  part  of  the  principal  sum."  It 
is  evidently  implied  that  they  are  not  to  have  the  whole,  but  only 
such  part  as  the  trustee  saw  fit.  That  is  submitted  to  his  discre- 
tion. The  trust  must  be  upheld  as  an  active  one  to  effectuate  this 
intention. 

Decree  reversed,  and  record  remitted  that  a  decree  may 
be  entered  below  conformably  to  this  opinion.  The 
costs  of  this  appeal  to  be  borne  by  the  estate. 
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Commonwealth  versus  McGuirk. 

1.  The  31st  sect,  of  Act  of  March  3l8t  1856,  directing  fines  for  the  unlaw- 
fal  sale  of  liquor  to  be  paid  to  the  proper  school  district,  is  not  repealed  by 
the  Acts  of  April  20th  1858,  22d  of  March  1867,  the  78th  sect  of  the  Crimi- 
nal Procedure  Act  of  March  31st  1860,  nor  the  13th  sect,  of  the  Judiciary 
Article  of  the  Constitution  of  1873. 

2.  The  Acts  of  1858  and  1867  are  supplements  to  the  Act  of  1856,  and  are 
in  pari  materid  with  it. 

3.  The  fines,  ^.,  referred  to  in  the  13th  sect  of  the  Judiciary  Article 
relate  only  to  the  police  courts  of  Philadelphia. 

4.  Jefferson  County  r.  Reitz,  6  P.  F.  Smith  44,  a  governing  case. 

March  24th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Certiorari  to  the  Court  of  Quarter  Sessions  of  Clearfield  county : 
Of  January  Term  1874,  No.  341. 

At  the  January  Sessions  1874,  Patrick  McGuirk  was  indicted 
for  selling  liquor  without  license  and  pleaded  "  Guilty."  On  the 
16th  of  January  the  court  sentenced  the  defendant  to  pay  a  fine 
of  $50  and  the  costs  of  prosecution,  and  at  the  same  time  a  rule 
was  granted  to  show  cause  why  the  fine  should  not  be  paid  to  the 
school  directors  of  Osceola  borough,  where  the  offence  was  com- 
mitted. The  court  (Elwell,  P.  J.,  of  the  Twenty-sixth  district),  on 
the  9th  of  March  1874,  made  the  rule  absolute  and  ordered  the 
fine  to  be  paid  to  the  school  directors  of  Osceola. 

The  County  of  Clearfield  removed  the  record  to  the  Supreme 
Court  by  certiorari,  and  assigned  the  order  of  the  court  for  error. 

W.  A,  Wallace^  for  certiorari. — Act  of  March  31st  1856,  sect 
81,  Pamph.  L.  207,  2  Br.  Purd.  947,  pi.  43,  enacts  that  it  shall 
be  the  duty  of  the  court,  mayor,  alderman  or  justice  of  the  peace 
before  whom  any  fine  or  penalty  shall  be  recovered,  to  award 
to  the  informer,  &c.,  a  reasonable  share  for  his  time  and  trouble, 
not  exceeding  one-third,  and  the  residue  shall  be  paid  to  the 
directors  of  public  schools  of  the  proper  district,  except  in  Phila- 
delphia, where  it  shall  be  paid  to  the  city  treasurer,  to  be  applied 
to  school  purposes.  By  28th  sect,  of  same  act,  the  sale  of  liquors 
contrary  to  the  provisions  of  the  act  shall  be  a  misdemeanor,  and 
any  person,  on  conviction  of  such  offence,  shall  pay  a  fine,  &c.,  and 
on  a  subsequent  conviction,  in  addition  to  the  fine,  shall  be  impri- 
soned, &c.  It  was  under  these  sections  that  the  court  below 
appropriated  the  fine  to  the  school  district.  But  the  28th  sect, 
has  been  repealed  by  the  11th  sect,  of  Act  of  April  20th  1858, 
Pamph.  L.  367,  which  enacts  that  any  unlawful  sale  of  liquors, 
&c.,  shall  be  a  misdemeanor,  and  an  offender,  on  conviction,  shall 
pay  a  fine,  and  on  a  second  conviction  be  imprisoned  and  forfeit  his 
license,  &c. ;  by  the  22d  sect,  of  the  Act  of  1858,  all  parts  of  the 
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Act  of  1866  ia  conflict  with  the  provisions  of  the  Act  of  1858  were 
repealed.  All  the  penalties  of  the  preceding  acts  are  repealed  by  the 
41  St  sect,  of  Act  of  March  22d  1867,  Pamph.  L.  41,  2  Br.  Purd.  947, 
pi.  51,  which  provided  for  other  punishment.  The  words  of  the  31st 
sect,  of  Act  of  1856  relate  to  penalties  to  be  recovered  under  that 
statute.  By  the  repeal  of  the  penalties  the  power  to  recover  and 
distribute  them  is  repealed :  Genkinger  v.  Commonwealth,  8  Casey 
99 ;  Norris  v.  Crocker,  13  Howard  429 ;  Yeaton  v.  United  States, 
5  Cranch  281 ;  Johnston's  Estate,  9  Casey  511.  The  Act  of 
1867  creates  a  new  rule  and  repeals  by  implication  all  former 
statutes  imposing  penalties :  Somerset  &  Stoystown  Road,  24  P. 
F.  Smith  61.  Article  5th  of  the  Constitution  of  1873  provides 
for  the  establishment  of  courts  both  of  record  and  not  of  record, 
and  defines  their  jurisdiction,  &c. ;  sect.  12th  especially  provides 
for  police  courts  in  Philadelphia,  to  be  held  by  magistrates  elected 
as  therein  directed,  whose  compensation  is  to  be  by  fixed  salaries ; 
section  13th  provides  that  all  fees,  fines  and  penalties  in  said  courts 
shall  be  paid  into  the  county  treasury.  The  provision  of  this  sec*- 
tion  therefore  requires  the  payment  of  the  fine  in  question  into  the 
county  treasury. 

T.  H.  Murray^  contr^,  for  Osceola  borough. — The  18th  sect,  of 
article  5th  of  the  new  Constitution  applies  only  to  police  courts  in 
Philadelphia.  The  78th  sect,  of  the  Criminal  Procedure  Act  of 
March  31st  1860,  Pamph.  L.  284,  1  Br.  Purd.  396,  pi.  83,  directs 
that  fines  imposed  by  criminal  courts  to  be  paid  to  the  Common- 
wealth shall  be  received  for  the  use  of  the  respective  counties ;  but 
notwithstanding,  the  fines  under  the  Act  of  1856  are  payable  to  the 
school  district :  Jefferson  County  v.  Reitz,  6  P.  F.  Smith  44.  He 
further  discussed  and  compared  the  provisions  of  the  Acts  of  1856, 
1858  and  1867.  Repeals  by  implication  are  not  favored :  1  Kent's 
Com.  524 ;  Commonwealth  v.  Herring,  6  Gush.  465 ;  Shirm  v. 
Commonwealth,  3  Grant  206. 

Judgment  was  entered  in  the  Supreme  Court  April  1st  1875, 
Per  Curiam. — This  case  is  governed  by  the  decision  in  Jefferson 
County  V.  Reitz,  6  P.  F.  Smith  44,  holding  that  the  31st  section 
of  the  Act  of  March  31st  1856  is  not  substituted  or  repealed  by  sub- 
sequent legislation.  The  license  law  of  1834  had  been  largely  sub- 
stituted and  repealed  by  the  Act  of  1855,  a  law  almost  prohibitory 
in  its  character.  It  was  in  turn  supplied  and  repealed  by  the  Act 
of  31st  March  1856,  which  has  remained  the  basis,  and  with  its 
supplements  constitutes  the  present  license  system  for  the  sale  of 
vinous,  spirituous,  malt  and  brewed  liquors,  except  so  far  as  it  may 
have  been  changed  by  the  legislation  of  the  last  session  of  the 
Assembly.  It  opens  with  a  general  declaration  that  it  shall  be 
unlawful  to  keep  and  maintain  any  house  or  place  for  the  sale 
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of  vinous,  spirituottSy  malt  or  brewed  liquors,  or  admixtures  thereof^ 
and  in  subiBequent  sections  provides  for  the  mode  of  obtaining 
licenses  to  sell  the  same,  and  declares  what  sales  shall  be  unlawful. 
The  28th  section  does  not  specifically  de$ne  the  sales  which  shall 
be  deemed  unlawful,  but  declares  that  sales  made  contrary  to  the 
provmonB  of  the  law  shall  be  a  misdemeanor  and  shall  be  pun- 
ished as  therein  directed.  This  section  was  repealed  bv  the  11th 
section  of  the  Act  of  20th  April  1858,  which  declared  that  any 
unlawful  sale  should  be  a  misdemeanor  and  punished  as  therein 
provided.  The  Act  of  1868  was  supplementary  to  the  Act  of  1856 
and  was  intended  to  supersede  and  supply  certain  portions  of  the 
latter  which  were  deemed  by  the  legislature  to  be  inexpedient.  But 
the  Act  of  1858  left  the  Act  of  1856  in  full  force  as  a  general 
system  of  license  for  the  sale  of  liquor  and  as  declaratory  of  what 
sales  should  be  deemed  unlawful.  Being  a  supplement,  and  also 
in  pari  materidy  excepting  to  the  extent  it  altered  or  repealed  the 
Act  of  1856,  it  is  not  to  be  construed  as  repugnant  or  as  an  implied 
repeal.  So  the  Act  of  22d  March  1867,  being  a  law  in  aid  of  the 
general  system,  and  afiecting  it  only  in  the  matters  changed  by  it, 
must  be  viewed  in  the  same  light.  As  a  consequence  the  penalties 
imposed  by  the  Acts  of  1858  and  1867  are  not  to  be  treated  as 
flowing  from  a  new  and  independent  system,  and  therefore  as  not 
falling  within  the  provisions  of  the  31st  section  of  the  Act  of  1866, 
hut  rather  to  be  viewed  as  parts  of  the  general  system  whose  founda* 
lions  were  laid  in  the  Act  of  1856.  This  being  the  case,  there  is 
no  conflict,  and  the  penalties  under  the  later  acts  are  to  be  distri- 
buted under  the  81st  section.  The  apparent  conflict  of  the  78th 
section  of  the  Act  of  Slst  March  1860,  called  the  Criminal  Code, 
has  been  shown  not  to  be  real,  and  therefore  as  not  denying  the 
disposition  made  in  the  81st  section  of  the  Act  of  1856 :  Jefferson 
County  V.  Reitz,  6  P.  F.  Smith  44. 

The  13th  section  of  the  5th  article  of  the  new  Constitution  we 
think  is  not  applicable  to  this  case.  It  directs  not  only  the  fines 
and  penalties,  but  the  fees  in  ^''said  courts,''  to  be  paid  into  the 
county  treasury*  But  "  said  courts  **  refers  to  the  courts  of  police 
and  civil  courts  to  be  established  under  the  12th  section,  immedi- 
ately preceding. 

The  order  of  the  Court  of  Quarter  Sessions,  as  to  the 

payment  of  the  fine  to  the  school  directors  of  Osceola 

borough,  is  afllrm^ 
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1.  An  order  of  remoyal  of  a  panper  unappealed  from  is  conclusive ;  where 
onder  snoh  order  the  pauper  has  been  accepted,  there  can  be  no  recovery 
against  the  accepting;  district  for  costs  and  charges. 

2.  The  overseers  of  H.  placed  an  insane  pauper  in  the  State  Lunatic  Asylum 
and  served  an  order  of  removal  on  the  overseer  of  R. ;  there  was  no  appeal 
from  the  order :  the  pauper  was  not  accepted.  Held^  under  the  23d  sect,  of  Act 
of  June  13th  1836,  tne  Court  of  Quarter  Sessions  bad  not  jurisdiction,  on  ap- 
plication by  U.,  to  decree  against  R.  payment  of  the  charges,  &c.,  for  mainte- 
nance, &c.,  unless  the  petition  set  out  that  a  demand  had  been  made  and 
there  had  been  neglect  to  pay. 

3.  Schuylkill  o.  Montour,  8  Wright  484,  followed.  Sugarloaf  v.  Schuyl- 
kill, 8  Wright  481,  referred  to. 

March  26th  1875.  Before  AaNBW,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  PaXson  and  Woodward,  JJ. 

Certiorari  to  the  Court  of  Quarter  Sessions  of  Clinton  count}/  : 
No.  26,  to  January  Term  1875. 

On  the  2l8t  of  May  1873,  Ira  Fisher  and  W.  L.  Wilson,  over- 
seers  of  the  Poor  District  of  Half-Moon  township  in  the  county 
of  Centre,  presented  their  petition  to  the  Court  of  Quarter  Sessions 
of  Clinton  county,  setting  out : — 

*^  That  on  or  about  the  1st  day  of  May  A.  D.  1872,  one  Michael 
McGuire  came  into  the  said  township  of  Half-Moon,  wildly  de- 
ranged ;  that  he  was  unsafe  and  dangerous  to  be  at  large ;  that  he 
immediately  became  a  charge  upon  said  township,  and  was  taken 
by  your  petitioners  to  the  Insane  Hospital  at  Harrisburg  for  safe- 
keeping. *  ♦  *  That  upon  inquiry,  your  petitioners  ascertained 
that  the  last  place  of  the  said  pauper's  legal  settlement  was  in  the 
borough  of  RenoYO,  in  the  county  of  Clinton ;  that  your  peti* 
tioners  applied  to  two  justices  of  the  peace,  in  and  for  the  said 
county  of  Centre,  *  *  *  and  upon  presentment  of  their  proofs 
the  said  justices  granted  an  order  for  the  removal  of  said  Michael 
McGhjure,  pauper,  as  aforesaid,  from  the  township  of  Half-Moon 
to  the  said  borough  of  Renovo,  in  the  county  of  Clinton,  afore- 
said, and  adjudged  the  said  borough  of  Renovo  to  be  his  last  place 
of  legal  settlement,  on  or  about  the  10th  day  of  December,  A.  D. 
1872 ;  that  Ira  Fisher,  one  of  the  overseers  of  Half-Moon  and 
one  of  your  petitioners,  did,  on  the  11th  day  of  December,  a.  d. 
1872,  serve  the  said  order  of  removal  personally,  *  *  *  upon 
Matthew  Dean,  the  overseer  of  the  poor  for  said  borough  of 
Renovo,  and  that  said  order  of  removal  has  not  been  appealed  from 
by  said  overseer  of  the  poor  of  Renovo.  Tour  petitioners  there- 
fore pray  the  court  to  grant  a  rule  upon  the  said  overseer  of  Renovo 
to  show  cause  why  the  said  borough  of  Renovo  should  not  pay  the 
costs  and  expenses  incurred  by  the  said  township  of  Half-Moon, 
in  conveying  said  pauper  to  the  hospital  at  Harrisburg  and  for  his 
maintenance  and  support,  &c.,  as  set  forth  in  an  annexed  state- 
ment. 
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The  statement  showed  in  detail  the  expenses  incurred  hy  Half- 
Moon  township  on  account  of  the  pauper ;  the  total  was  $320.40. 

The  order  of  removal  made  part  of  the  petition,  set  out  the  com- 
plaint of  the  overseers  of  Half-Moon  township,  that  McGuire  had 
lately  come  to  inhabit  Half-Moon  township,  but  had  not  gained  a 
legal  settlement  there,  and  being  insane  had  become  chargeable  to 
the  township  of  Half-Moon,  and  the  justices,  in  consideration  of 
the  premises,  adjudged  the  place  of  the  last  legal  settlement  of 
McGuire  to  be  in  the  borough  of  Renovo,  in  Clinton  county.  The 
order  then  directed  the  overseers  of  Half-Moon,  at  the  expense  of 
that  township,  to  remove  the  pauper  to  the  borough  of  Renovo,  and 
to  the  overseer  of  that  borough  to  receive  him. 

The  borough  of  Renovo  answered  the  petition  : — 

1.  Denying  that  Fisher  and  Wilson  were,  at  the  time  of  pro- 
curing the  order  of  removal,  overseers,  &c.,  of  Half-Moon  town- 
ship. 

2.  Denying  that  McGuire's  last  place  of  settlement  was  Renovo. 
8.  Averring  that  the  charges  in  the  statement  were  not  accu- 
rate. 

A  large  amount  of  testimony  was  taken. 

The  court  (Gamble,  P.  J.,  of  the  Twenty-ninth  district)  decreed 
that  the  overseer  of  Renovo  pay  to  the  overseers  of  Half-Moon  the 
sum  of  $320.40,  with  costs  and  $25  counsel  fee. 

The  borough  of  Renovo  took  out  a  certiorari  from  the  Supreme 
Court,  and  assigned  four  errors,  two  of  which  were  : — 

2.  That  the  court  erred  in  holding  that  they  had  jurisdiction. 

3.  In  holding  that  the  order  of  removal  was  conclusive  of  the 
settlement  of  the  pauper  in  the  borough  of  Renovo. 

0-.  S.  McCormicky  for  certiorari,  referred  to  Act  of  April 
14th  1845,  Pamph.  L.  441,  2  Br.  Purd.  971,  pi.  19,  relating  to 
the  State  Lunatic  Asylum  ;  Danville,  &c.,  Poor  Districts.  Montour 
County,  25  P.  F.  Smith  85. 

J,  G.  Love  (with  whom  was  A,  Hoy\  contri,  referred  to  Act 
of  June  13th  1836,  sect.  23,  Pamph.  L.  546,  2  Br.  Purd.  1159, 
pi.  38 ;  Sugarloaf  v.  Schuylkill  County,  8  Wright  481 ;  Wertz  v. 
Blair  County,  16  P.  F.  Smith  18.  The  order  of  removal  being 
unappealed  from  is  conclusive:  Bradford  Township  v,  Keating 
Township,  3  Casey  275 ;  Westmoreland  County  v.  Conemaugh 
Township,  10  Id.  231. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  May 
10th  1875. 

This  case  comes  before  us  on  a  certiorari,  hence  we  can  review 
that  only  which  appears  on  the  face  of  the  record. 

An  order  of  removal,  unappealed  from,  is  conclusive  upon  all 
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parties,  and  where,  under  such  order,  the  pauper  has  heen  ac- 
cepted, there  can  be  no  recovery  against  the  accepting  district  for 
costs  and  charges :  Directors  of  Schuylkill  v.  Directors  of  Mon- 
tour, 8  Wright  484. 

In  the  case  in  hand  the  overseers  of  Half-Moon  had  placed  the 
pauper,  a  raving  maniac,  in  the  Lunatic  Hospital  at  Harrisburg, 
and  served  the  order  of  removal  on  the  authorities  of  Renovo. 
There  was  no  appeal  from  this  order,  but  the  pauper  was  not  ac- 
cepted. Under  these  circumstances  it  is  quite  possible  the  plain- 
tiffs claim  might  have  been  sustained  under  the  22d  sect,  of  the 
Act  of  June  13th  1836,  vide  Overseers  of  Sugarloaf  v.  Directors 
of  Schuylkill,  8  Wright  481.  But,  in  order  to  bring  the  matter 
within  this  section,  the  petition  should  have  set  forth  that  a  de- 
mand had  been  made  upon  the  appellants  for  the  expenses  incurred 
in  the  maintenance  of  the  pauper,  and  that  there  had  been  a 
neglect  or  refusal  to  pay.  The  petition  being  defective  in  this,  no 
default  appeared  on  the  part  of  the  overseer  of  Renovo,  hence  the 
court  had  no  jurisdiction  of  the  case. 

The  decree  of  the  Court  of  Quarter  Sessions  is  therefore 
reversed  and  set  aside  at  the  costs  of  the  appellees. 


Long,  Adm^r,  (fee,  of  Cottrell,  versus  Spencer  &  Co. 

1.  A  note  was  drawn  by  a  firm  to  their  own  order,  endorsed  by  them  to 
one  of  the  firm  and  by  him  endorsed  to  Cottrell.  Before  maturity  Cottrell 
diedf  and  the  note  was  found  amongst  his  papers  unstamped.  Held,  that  the 
want  of  a  stamp  was  not  evidence  that  Cottrell  had  received  the  note  with- 
out consideration. 

2.  The  Internal  Revenue  Act  merely  made  the  want  of  a  stamp  a  disquali- 
fication of  the  instrument  as  evidence. 

3.  After  the  death  of  Cottrell  his  administrator  procured  the  collector  to 
stamp  the  note.  Heldj  that  the  note  was  to  be  treated  as  if  stamped  when 
made. 

4.  Testimony  by  two  of  the  defendants  that  the  note  was  unstamped  when 
passed  to  Cottrell,  being  as  to  a  matter  before  his  death,  was  inadmissible, 
under  the  proviso  of  the  Act  of  April  15th  1869. 

5.  Declarations  by  the  administrator  of  Cottrell  that  there  was  notfiing  in 
his  books  and  papers  to  show  that  any  consideration  had  been  given  for  the 
note,  were  irrelevant. 

6.  The  defendants,  under  a  rule  of  court,  struck  ex  parte  twelve  names 
from  the  jury  list ;  at  the  trial  it  was  proper  to  select  the  jury  from  those 
remaining. 

7.  Tripp  V.  Bishop,  6  P.  F.  Smith  424  j  Turnpike  Co.  v.  McNamara,  22 
Id.  278,  followed. 

March  29th  1876.  Before  Aonbw,  C.  J.,  Sharswood,  Wil- 
liams, Mbrcur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  July  Term 
1873,  No.  91. 

This  was  an  action  of  assumpsit,  brought  May  Slst  1871.  by 


Digitized  by  VjOOQIC 


804  SUPREME  COURT  IPhiladelphia 

[Long,  AdmV,  &«.,  of  Cottrell,  v.  Spencer  &  Co.] 

Elam  B.  Long,  administrator  d.  h.  n.  of  John  F.  Gottrell,  deceased, 

r'nst  W.  G.  Spencer,  G.  B.  Newton  and  J.  Mitton,  trading  as 
C.  Spencer  &  Co.  The  action  was  on  a  note  drawn  by  W.  C. 
Spencer  &  Co.,  defendants,  dated  January  4th  1871,  to  their  own 
order,  payable  in  foar  months,  for  $2500 ;  it  was  endorsed  by 
the  drawers— by  G.  B.  Newton  and  "  J.  F.  GoUrell,  per  W.  K. 
Hemphill,  administrator.** 

The  case  came  on  to  be  tried  on  the  6th  of  March  1873,  before 
Lynd,  J.  When  the  case  was  called,  it  appeared  that  the  defendant's 
counsel,  under  a  rule  of  the  court,  had  struck  the  list  of  jurors  ex 
parte,  striking  not  more  than  twelve  names  from  the  panel ;  the 
plaintiff  objected  to  having  the  names  so  struck  excluded,  and 
asked  that  the  jury  might  be  selected  from  the  whole  panel ;  the 
court  overruled  the  objection  And  directed  that  the  jury  be  selected 
from  the  panel  in  attendance,  excluding  those  that  had  been  struck, 
and  sealed  a  bill  of  exceptions  for  the  plaintiff. 

The  plaintiff  called  William  Ayres,  who  testified  that  the  second 
endorsement  was  in  the  handwriting  of  G.  B.  Newton. 

On  cross-examination  he  testified,  that  he  found  the  note  on  the 
day  of  CottreH's  death  among  the  papers  of  the  firm  of  Cottrell 
&  Ayres,  and  of  J.  F.  Cottrell ;  he  kept  his  papers  with  the  firm 
papers. 

The  defendants  admitted  that  the  last  endorsement  was  by  W. 
K.  Hemphill,  administrator. 

Plaintiff  gave  evidence  that  administration  of  J.  F.  Cottrell's 
estate  had  been  granted  to  Hemphill,  February  7th  1871 ;  that 
the  letters  of  administration  had  been  revoked  April  14th  1871, 
and  on  the  29th  of  May  1871  administration  d.  6.  n.  had  been 
granted  to  the  plaintiff.     He  then  gave  in  evidence  the  note,  viz. : 

*'  2500.  Philadelphia,  January  4th  1871. 

Four  months  after  date  we  promise  to  pay  to  the  order  of  our- 
selves, twenty-five  hundred  dollars,  papable  at  the  National  Bank 
of  the  Republic,  without  defalcation.     Value  received. 

U  8.Vnf  ReTl  W.  G.  SPENCER  &  CO." 

I  Stamp,  j  Endorsed:  ""W.  G.  Spencer  &  Co.,  G.  Bolton 
Newton,  John  F.  Cottrell,  per  W.  K.  Hemphill, 
administrator." 

There  was  also  the  following  endorsement : — 

"  Internal  revenue  stamps  to  the  value  of  01.25  affixed  to  this 
instrument  and  cancelled  by  me,  at  the  I'equest  of  Elam  B.  Long, 
administrator,  this  third  day  of  February  1873.  Penalty  remitted 
upon  proof  that  the  proper  stai:&ping  of  the  same  was  inadver- 
tently omitted. 

I     stamp,     j  Collector  First  District. ' 

The  plaintiff  then  closed. 
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The  defendants  called  W.  G.  Spencer  and  offered  to  prove  that 
-whilst  Hemphill  was  administrator  he  admitted  that  the  note  was 
not  stamped  when  it  came  into  his  possession  ;  that  he  had  exam- 
ined the  books  and  papers  of  Cottrell  and  could  find  no  trace  of 
any  consideration  having  been  given  for  the  note.  The  offer  was 
objected  to  by  the  plaintiff,  admitted  by  the  court  and  a  bill  of 
exceptions  sealed. 

Witness  testified  that  in  February  1871,  Hemphill,  after  his 
appointment  as  administrator,  stated  that  the  note  with  other 
papers  of  Cottrell  came  into  his  possession*  as  administrator ;  that 
it  then  had  no  revenue  stamp  on  it ;  there  was  no  memorandum 
upon  it  to  show  that  it  had  ever  been  used  for  any  purpose,  and  so 
far  as  he  had  seen  or  knew  there  was  nothing  in  Cottrell's  papers 
to  show  that  any  consideration  had  been  given  for  it ;  that  he  had 
deposited  the  note  with  the  Union  Banking  Company  and  directed 
a  revenue  stamp  to  be  placed  on  it. 

W.  Wingall,  a  clerk  of  the  Union  Banking  Company,  was  called 
by  defendants,  who  offered  to  prove  by  him  that  when  the  note 
was  brought  to  the  bank  it  was  without  stamps— ^as  evidence  that 
there  was  no  consideration  from  Cottrell ;  that  the  stamp  was  can- 
celled by  witness.  The  plaintiff  objected  to  the  offer,  it  was  admit- 
ted and  a  bill  of  exceptions  sealed.  The  witness  testified  that  he 
believed  the  cancellation  was  his  ;  either  the  note  was  unstamped 
when  brought  to  witness  or  it  was  stamped  and  he  merely  cancelled 
it.     The  defendants  gave  him  no  authority  to  cancel. 

W.  G.  Spencer,  again  called,  under  objection  and  exception, 
testified  that  the  cancellation  was  not  his  nor  that  of  any  of  his 
partners ;  it  was  not  done  by  his  authority. 

Under  objection  and  exception,  G.  B.  Newton  testified  that  the 
cancellation  of  the  stamp  was  not  in  his  writing  nor  done  by  his 
authority. 

In  rebuttal,  the  plaintiff  gave  evidence  by  Ayres,  that  Cottrell 
died  February  3d  1871 ;  that  between  the  date  of  the  note  and 
Cottreirs  death  several  sums  of  money  had  been  paid  by  Cottrell 
to  Newton  and  during  the  same  time  Newton  was  almost  daily  at 
Cottrell  &  Ayres's  office,  and  his  visits  were  generally  for  money ; 
Cottrell  had  paid  money  on  account  of  Spencer  &  Co.'s  note;  Cot- 
trell &  Ayres  were  not  indebted  to  Newton.  There  was  other  evi- 
dence, for  the  purpose  of  showing  consideration  for  the  note. 

The  court,  amongst  other  things,  said  to  the  jury : — 

"  It  was  imprudent  for  defendants  to  make  a  promissory  note 
and  let  it  pass  out  of  their  possession  without  value.  In  law, 
whenever  passed,  the  holder  is  entitled  to  the  face  of  it,  and  when 

{resented  to  the  court  and  jury  his  primfi  facie  case  is  made  out. 
f  the  note  is  passed  for  any  specific  purpose  the  law  presumes 
everything  against  the  maker  ;  that  is  the  unfortunate  position  of 
the  defendants  in  this  case.     They  do  not  deny  the  making  or 
28  P.  F.  Smith— 20 
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giving  of  it  out ;  but  say,  in  point  of  fact,  that  no  consideration 
was  paid  by  Mr.  Cottrell ;  they  make  this  out  in  two  ways  :  they 
say  the  note  was  not  when  found  in  such  a  condition  that  a  prudent 
business  man  would  take  it,  and  it  was  an  incomplete  note.  The 
law  certainly  at  that  time  required  a  note  to  be  stamped,  and  it  is 
plain  to  my  mind  that  it  was  not  at  the  time  stamped.  Defendants 
want  you  to  infer  from  the  absence  of  stamps  that  the  whole  trans- 
action was  incomplete.  Tou  must  take  this,  and  upon  the  considera- 
tion of  your  minds  give  value  to  it." 

The  verdict  was  for  the  defendants. 

The  plaintiff  removed  the  record  to  the  Supreme  Court  by  writ 
of  error,  and  assigned  for  error  : — 

1.  Excluding  from  the  jury  drawn  the  names  which  had  been 
struck,  and  directing  the  jury  to  be  drawn  from  those  remaining. 

3.  Allowing  the  admission  of  Hemphill,  the  administrator,  that 
the  note  was  not  stamped  when  it  came  into  his  possession,  as  evi- 
dence of  want  of  consideration. 

4.  Allowing  evidence  by  the  bank  clerk,  that  he  cancelled  the 
stamps  on  the  note  ;  and  that  the  note  was  without  stamps  when 
brought  to  the  bank,  as  evidence  of  want  of  consideration. 

6,  6.  Admitting  evidence  that  the  cancellation  was  not  made  by 
any  member  of  the  defendants  or  by  authority  from  either  of  them, 
as  evidence  of  want  of  consideration. 

7.  The  part  of  the  charge  given  above. 

0-,  S.  Chraham  (with  whom  was  J.  Rohert9\  for  plaintiff  in  error. 
— The  acts  of  an  administrator  may  be  given  in  evidence  against 
an  administrator  d>  b.  n.,  but  his  declarations  may  not :  Rush  v. 
Peacock,  2  Moody  &  Rob.  162 ;  2  Steph.  Nisi  Prius  1628.  The 
objection  to  want  of  a  stamp  must  be  taken  before  the  instrument 
is  read :  Jones's  Appeal,  12  P.  F.  Smith  329  ;  Robinson  v.  Vernon, 
7  C.  B.  N.  S.  231.  An  instrument  stamped  after  proceedings 
have  begun  is  good  ab  initio :  Brown  v.  Savage,  6  Jurist  N.  S. 
1020 ;  Tripp  v.  Bishop,  6  P.  F.  Smith  424. 

J.  (7.  Longstrethy  for  defendants  in  error. — Hemphill's  admissions 
were  properly  received :  Lobb  v.  Lobb,  2  Casey  327.  When  a 
defect  in  an  instrument  requires  extrinsic  evidence  to  show  it,  the 
instrument  may  be  read  and  the  objection  proved  as  part  of  defend- 
ant's case :  Byles  on  Bills  91.  Without  a  stamp  the  instrument 
was  incomplete :  Latham  v.  Smith,  45  111.  25  ;  Wayman  v.  Torrey- 
son,  4  Nevada  124. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  May 
10th  1875. 

The  note  upon  which  this  suit  is  brought  bears  date  January 
4th  1871,  and  was  drawn  by  W.  G.  Spencer  &  Co.  to  their  own 
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order,  payable  four  months  after  date,  and  by  them  endorsed  to 
G.  B.  Newton,  one  of  the  members  of  said  firm,  and  by  him  en- 
dorsed to  John  F.  Cottrell.  Cottrell  died  on  the  3d  day  of  Feb- 
ruary 1871,  and  this  note  was  found  among  his  papers. 

The  defence  exhibited  nothing  which,  under  ordinary  circum- 
stances, would  put  the  holder  of  the  note  to  proof  of  considera- 
tion. There  was  some  evidence,  however,  that  when  the  note 
came  into  CottrelFs  possession,  it  was  unstamped,  though  a  stamp 
was  duly  affixed  thereto  by  the  collector  of  the  proper  district,  at 
the  instance  of  the  administrator,  before  suit  brought.  This  fact 
was  submitted  to  the  jury,  as  evidence  of  the  imperfection  of  the 
note  as  negotiable  paper  and  to  rebut  the  primS  facie  presumption 
that  it  had  passed  to  the  endorsee  for  a  valuable  consideration. 
Upon  this  evidence  alone  a  verdict  was  rendered  for  the  defendants. 
Now,  how  the  want  of  a  stamp  could  avail  of  itself  to  prove  want 
of  consideration,  we  cannot  conceive.  The  provisions  of  the  Act 
of  Congress  import  no  such  effect  as  this.  As  is  said  by  Mr. 
Justice  Agnew,  in  the  case  of  the  Turnpike  Co.  v.  McNamara,  22 
P.  F.  Smith  281,  the  Act  of  Congress  did  but  "  stamp  the  instru- 
ment of  evidence  with  a  disqualification  which  prevented  its  use 
as  evidence  until  the  delinquent  had  paid  his  tax."  To  the  same 
effect  are  the  cases  of  Tripp  v.  Bishop,  6  P.  F.  Smith  424,  and 
Jones's  Appeal,  12  Id.  329.  Now,  as  upon  the  trial  of  this 
case,  the  note  appeared  to  have  been  duly  stamped  by  the  oflicer 
qualified  so  to  do,  the  bar  upon  it  as  evidence  was  removed,  and 
it  occupied  the  same  position,  so  far  as  the  Act  of  Congress  was 
concerned,  a§  though  it  had  been  stamped  when  made.  Why, 
then,  shall  we  go  beyond  that  act  and  add  a  penalty  not  found 
therein  ?  But  the  ruling  of  the  court  below  makes  the  want  of  a 
stamp,  at  the  time  of  endorsement  to  the  holder,  not  merely  a  cur- 
able irregularity,  but  also  evidence  to  rebut  the  presumption  of 
consideration.  What  is  this  but  an  additional  penalty  ?  And  of 
what  avail  is  the  curative  provision  of  the  statute,  if  the  paper  is 
so  marred  by  the  original  default  that  it  no  longer  of  itself  imports 
consideration  ?  We  cannot  subscribe  to  such  an  interpretation  of 
the  statute. 

Had  there  been  evidence  of  fraud  or  unfair  dealing  in  the  trans- 
fer of  the  paper,  or  of  a  want  of  consideration  moving  from  Cot- 
trell, this  irregularity  might  have  been  adduced,  as  a  link  in  the 
chain  of  testimony,  to  prove  mala  fides,  but  standing  alone  it 
amounted  to  nothing. 

Under  no  circumstances  was  the  testimony  of  Spencer  and  New- 
ton, two  of  the  defendants,  admissible.  This  testimony  went  to  prove 
that  the  note  was  unstamped,  or  the  stamp  uncancelled  when 
passed  to  Cottrell ;  as,  however,  this  evidence  was  of  matter  occur- 
ring before  his  death  and  which,  if  alive,  he  might  have  rebutted 
by  his  own  testimony,  it  comes  within  the  proviso  of  the  Act  of 
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1869,  and  should  have  been  excluded.  So  that  part  of  the  decla- 
ration of  Hemphill,  the  former  administrator,  which  contains  the  , 
allegation,  "  that  so  far  as  he  had  seen  or  knew  there  was  nothing 
in  GottrelFs  books  or  papers  to  show  that  any  consideration  had 
been  given  for  the  note,"  should  also  have  been  excluded  as  irrele- 
vant. 

We  find  nothing  improper  in  the  drawing  of  the  jury  from  the 
struck  list.  The  method  pursued  is  one  that,  we  believe,  has  never 
heretofore  been  doubted  or  called  in  question,  and  if  it  has  arisen 
from  an  erroneous  interpretation  of  the  statute,  as  is  contended,  it 
is  an  error  too  long  established  for  us  now  to  correct.  Communis 
error  facit  Ju8. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 


Commonwealth  ex  rel.  Brechemin  versus  Union 
Burial-ground  Society. 

1.  By  their  charter*  a  burial  society  consisted  of  such  persons  as  mieht 
"  be  admitted  members  and  comply  with  the  articles,"  &c.  Each  memoer 
should  be  entitled  to  one  lot,  to  hold  for  a  burial-place,  ^^  to  his  heirs  or 
assigns  for  ever."  Held,  that  ownership  of  a  lot  was  not  equivalent  to  mem- 
bersnip  in  the  society. 

2.  Descent,  devise  or  assignment  of  a  lot  did  not  necessarily  carry  with  it 
the  right  to  membership. 

3.  By  resolution  of  the  society,  "  any  member,  duly  authorised  by  a  family 
or  owner  of  a  lot,  shall  be  entitled  to  vote,"  &c.  This  did  not  extend  the 
right  of  membership. 

March  30th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  oi  Philadelphia:  Of  July 
term  1873,  No.  132. 

This  was  a  proceeding,  in  the  name  of  the  Commonwealth,  at  the 
relation  of  Charles  Brechemin,  for  a  mandamus  against  The  Union 
Burial-ground  Society  of  Philadelphia. 

The  petition  was  filed  December  2d  1872  by  the  relator,  as 
attorney  in  fact  for  Lewia  Brechemin  and  Rosaline,  wife  of  Wil- 
liam L.  Fairchild.  A  supplemental  petition  was  filed  December 
6th  1872. 

The  petitions  set  out  the  incorporation  of  the  defendants  in  the 
year  1827  ;  that  the  corporation  had  been  owner  of  a  large  tract 
of  land  in  Philadelphia,  purchased  to  be  disposed  of  for  burial  lots. 

Article  2d  of  the  charter  provided  that  the  society  should  con- 
sist of  such  persons  as  might  be  admitted  members  and  complied 
with  the  articles  and  rules. 

By  article  11th  each  member  should  be  entitled  to  one  lot,  and 
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sbould  hold  it  as  a  burial-place  to  bim  and  ^^  bis  beirs  and  assigns 
for  ever."  On  the  sale  of  each  lot  and  payment  of  the  purchase- 
money,  a  deed  was  to  be  delivered  to  the  purchaser. 

On  the  31st  of  August  1828  a  deed  for  a  lot  was  delivered  to  Wil- 
liam Martin,  "  his  heirs  and  assigns  for  ever."  On  the  17tb  of  Sep- 
tember 1871,  Martin  conveyed  the  lot  to  Charles  Hepburn,  Jr.,  who, 
by  assignment  of  September  22d  1831  on  the  original  deed,  con- 
veyed the  lot  to  Louis  Brechemin ;  he  died  Marcb  12th  1866,  seised 
of  said  burial-lot,  whicb  in  his  lifetime  he  bad  used  for  the  interment 
of  the  deceased  members  of  his  family,  and  he  was  buried  in  said 
lot ;  by  his  will  he  devised  all  the  residue  of  his  estate  unto  his 
three  children,  Lewis,  Charles  and  Rosaline,  above  named,  to  be 
divided  by  his  executors  or  by  converting  the  same  into  money, 
either  by  public  or  private  sale,  and  appointed  his  sons  Lewis  and 
Charles  and  son-in-law,  W.  L.  Fairchild,  his  executors ;  that  the 
defendants  at  several  meetings  allowed  the  legal  representatives 
of  deceased  members  of  burial-lots  to  vote,  but  for  several  years 
last  past  that  right  has  been  refused.  By  article  5th  of  the  con- 
stitution of  the  defendants,  one  annual  stated  meeting  was  to  be 
held  on  the  first  Monday  of  December,  and  special  meetings  by 
resolution  of  the  society,  or  called  at  the  request  of  five  members. 
A  stated  meeting  in  December  had  been  held  every  year,  for 
the  election  of  officers  ;  at  an  adjourned  stated  meeting  held  Feb- 
ruary 7th  1859  a  resolution  was  adopted :  "  That  any  members 
duly  authorized  by  a  family  or  owner  of  a  lot  and  bringing  a  deed 
shall  be  entitled  to  a  vote,  and  to  participate  in  the  meetings  of 
this  society."  At  the  annual  meeting  of  the  defendants,  on  the 
first  Monday  in  December  1869,  the  relator,  duly  authorized  by 
Lewis  Brechemin  and  Rosaline  Fairchild  and  her  husband  William 
L.  Fairchild,  to  attend  that  meeting  and  vote  in  their  behalf 
at  any  election  of  the  defendants,  was  present ;  the  relator  was 
at  the  meeting  held  on  the  first  Monday  in  December  1871, 
and  attempted  to  vote  for  the  election  of  officers ;  the  president 
of  the  defendants  decided  that  the  relator  was  not  entitled  to 
vote,  and  refused  to  receive  his  vote,  and  that  the  defendants 
concurred  in  the  opinion  that  the  relator  had  no  right  to  vote ; 
at  the  same  meeting  the  relator  protested  in  writing  against  such 
refusal. 

The  relator  averred  that  by  the  constitution  and  by-laws  of  the 
defendants,  he  was  entitled  to  vote  at  all  elections  of  the  defend- 
ants, and  that  his  vote  had  been  uif lawfully  refused. 

The  prayer  was  for  a  mandamus,  commanding  the  defendants  to 
receive  the  vote  of  the  relator,  &c.  An  alternative  mandamus  was 
issued. 

On  the  17th  of  December  1872  the  defendants  answered:  That 
by  their  constitution  they  had  power  to  make  by-laws  not  incon- 
sistent with  their  constitution,  which  by-laws  might  be  passed. 
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alter<sd  or  amended,  at  any  stated  or  special  meeting,  two-thirds 
of  the  members  present  concurring,  having  been  proposed  at  least 
one  meeting  previously ;  the  alteration  or  amendment  to  be  pro- 
posed at  one  meeting,  and  acted  on  at  a  succeeding  meeting,  with 
the  concurrence  of  two-thirds  of  the  members  present,  provided  that 
one  hundred  members  should  be  present  at  the  meeting ;  that  no 
person  could  be  a  member  of  the  company  until  regularly  admit- 
ted, and  none  but  members  should  have  any  vote  in  the  affairs  of 
the  company  ;  the  defendants  admitted  that  Lewis  Brechemin  died 
seised  of  the  lot,  and  that  it  passed  by  his  residuary  devise  to  his 
executors,  to  be  disposed  for  the  benefit  of  his  children;  they 
averred  that  the  lot  had  not  been  conveyed  by  the  executors,  but  it 
remained  in  the  name  of  the  decedent ;  that  neither  the  relator  nor 
Lewis  Brechemin  and  Rosaline  Fairchild  were  members  of  the 
society ;  they  denied  that  the  relator  was  entitled  to  vote,  and 
averred  that  their  refusal  of  the  relator  was  in  conformity  with  their 
articles  and  by-laws ;  the  meaning  of  the  resolution  of  February 
7th  1859,  was  to  allow  members  to  represent  lot-holders  who  were 
not  members,  but  did  not  extend  the  rights  of  membership  beyond 
the  fundamental  law  of  the  society,  which  could  not  be  done  by 
resolution,  but  required  a  change  in  the  articles  of  the  society,  as 
provided  by  their  articles  ;  that  when  the  society  decided  that  the 
relator  had  no  right  to  vote,  they  virtually  repealed  the  reso- 
lution. 

The  deed  for  a  lot  was  in  the  following  form :  — 

"  Be  it  known  that  A.  B.,  of  the of  Philadelphia,  having  paid 

to  the  treasurer  of  the  Union  Burial-ground  Society  the  sum  of  $10, 
in  consideration  thereof,  there  is  hereby  granted  and  conveyed  to 
the  said  A.  B.  a  certain  lot.  *  *  *  To  hold  to  the  said  A.  B.,  ■ 
heirs  and  assigns  for  ever ;  on  condition,  however,  that  the  said  lot 
shall  be  used  by  the  said  heirs  and  assigns  as  a  place  of  burial  or 
interment,  according  to  the  constitution  and  by-laws  of  the  said 
society,  and  for  no  other  use  or  purpose  whatsoever  ;  and  the  said 
A.  B.,  having  signed  the  constitution  thereof,  is  entitled  to  all  immu- 
nities, privileges  and  benefits,  in  mutual  right  and  in  common  with 
the  other  members  thereof,  so  long  as shall  continue  in  posses- 
sion of  the  said  lot  or  piece  of  ground ;  subject,  nevertheless,  to 
the  said  constitution  and  by-laws.'* 

The  Commonwealth  demurred  to  the  answer. 

The  Court  of  Common  Pleas  gave  judgment  for  the  de- 
fendants on  the  demurrer,  Ludlow,  J.,  delivering  the  following 
opinion : — 

'^  By  the  petition  filed  in  this  case,  we  are  asked  to  com- 
mand '  The  Union  Burial-ground  Society  of  the  City  and 
County  of  Philadelphia,'  to  receive  the  vote  of  one  Charles 
Brechemin. 

"  The  right  of  the  relator  to  vote  depends  upon  the  organic  law 
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of  the  society.  To  that,  and  to  that  alone,  can  we  look  for  a  solu- 
tion of  the  question  now  before  the  court. 

^^  It  will  hardly  be  contended  that  a  person  who  is  not  a  mem- 
ber of  the  society  could  vote,  unless  some  such  right  existed  in  the 
charter,  or  in  a  by-law  passed  under  the  authority  of  the  charter ; 
and  when,  therefore,  we  find  an  absence  of  any  provision  relating 
to  persons  who  are  not  members,  we  are  necessarily  confined  to  tlie 
right  of  those,  and  those  only,  who  are  members. 

"  In  the  second  article  of  the  charter  we  find  a  provision  which 
clearly  declares  who  shall  be  the  members  of  this  society :  ^  it 
shall  consist  of  such  persons,  citizens  of  this  Commonwealth,  who 
mat/  be  admitted  members,  and  comply  with  the  articles  and  rules 
hereinafter  mentioned.* 

"  The  relator  and  those  he  now  represents  never  have  been  ad- 
mitted into  the  membership. 

^'  It  is,  however,  argued  that  the  heirs  and  legal  representatives 
of  one  Lewis  Brechemin  have  a  right  to  vote,  because  a  lot  had 
been  sold  to  one  William  Martin,  ^  his  heirs  and  assigns  for  ever,' 
in  1828,  and  the  relators  claim  by  assignment  from  and  under  the 
original  grantee. 

"  Under  the  constitution,  art.  11,  we  presume  William  Martin 
to  have  been  a  member,  but  we  are  at  a  loss  to  understand  how  a 
conveyance  to  Martin,  'his  heirs  and  assigns,'  could  confer  upon 
his  legal  representatives  in  the  ownership  of  the  lot  merely,  the 
personal  rights  which  are  conferred  upon  persons,  citizens  of  the 
Commonwealth,  and  who,  as  such,  were  admitted  members,  the 
rights  of  membership. 

"  The  resolution  of  7th  of  February  1859  was  evidently  in- 
tended to  permit  a  representation  of  the  owners  of  lots  not  mem- 
bers of  the  society,  by  a  legal  member,  hence  '  any  members  duly 
authorized  by  a  family  or  owner  of  a  lot,  and  bringing  the  deed, 
shall  be  entitled  to  vote  and  participate  in  the  meetings  of  the 
society.* 

"  If  any  other  construction  can  be  placed  upon  this  resolution, 
then  it  is  in  conflict  with  the  constitution,  for  no  person  can  be  a 
member  unless  he  shall  be  admitted  as  such. 

"An  attempt  was  made  to  remedy  a  defect  in  the  constitution 
by  the  passage  of  additional  by-laws,  but  that  this  could  not  be  ac- 
complished will  appear  by  reference  to  art.  25,  chap.  1,  of  the 
constitution,  which  declares  that  alterations  and  amendments  may 
be  made,  '  Provided,  there  be  not  less  than  one  hundred  at  the 
meeting.' 

"  It  is  not  pretended  that  members  to  the  number  of  one  hun- 
dred ever  attended  the  meetings,  and  hence  any  by-laws  or  resolu- 
tions which  changed  radically  the  qualifications  of  members  or  the 
test  of  membership,  would  be  null  and  void. 

'^  On  the  whole  case,  we  are  of  the  opinion  that  the  relator  has 
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no  rights  as  a  member,  technically  so  called,  under  the  constitution, 
and  we  must,  upon  the  pleadings,  enter  judgment  upon  the  de- 
murrer for  the  defendants." 

The  relator  sued  out  a  writ  of  error,  and  assigned  for  error  the 
entering  judgment  for  defendants  on  the  demurrer. 

J.  Hannay  for  plaintiff  in  error. 

E.  K.  NichollSy  for  defendants  in  error. 

Judgment  was  entered  in  the  Supreme  Court,  April  2d  1875, 
Per  Curiam. — Under  the  charter  of  the  defendants,  ownership 
of  a  lot  and  membership  are  not  equivalent  or  identical  with  each 
other.  Membership  requires  admission,  and  this  the  certificate 
of  the  purchase  or  deed  seems  to  apply  only  to  the  first  purchaser 
who  signs  the  constitution.  But  descent,  or  devise,  or  assignment 
of  the  property  does  not  necessarily  carry  with  it  the  right  to  mem- 
bership ;  nor  does  the  resolution  of  7th  February  1869  extend  the 
right  of  membership.  It  merely  confers  on  a  member  a  power  to 
vote  upon  a  deed  when  duly  authorized  by  a  family  or  owner  of  a 
lot.  The  whole  subject  is  so  satisfactorily  handled  by  the  judge 
who  gave  the  opinion  in  the  Common  Pleas,  it  is  unnecessary  to  say 
more.  Judgment  afSrmed. 


Caldwell  verstis  Coates  et  al,  Garnishees. 

1.  Under  the  Act  of  June  13th  1836  (Execution  Attachment),  where  the 
plea  of  the  garnishees  is  "  Nulla  hona^'^  the  burden  is  on  the  plaintiff  to 
show  what  goods,  ko.t  were  in  the  hands  of  the  garnishees. 

2.  A  manufacturing  firm  being  much  indebted,  assigned  their  personal 
property  about  their  factory  to  three  of  their  creditors,  put  them  into 
possession  of  the  factory  to  conduct  their  business,  and  from  the  proceeds 
pay  the  debts  of  these  creditors  and  other  liabilities  and  pay  the  balance 
to  the  assignors.  This  imposed  on  the  assignees  only  a  liability  to  account : 
in  an  attachment  against  tne  assignors — the  assignees  being  garnishees — the 
burden  was  on  the  plaintiff  to  show  that  the  garnishees  had  assets  in  their 
hands  liable  to  the  attachment. 

3.  The  plaintiff  was  bound  to  make  out  a  case  of  indebtedness  sufficient 
to  recover  in  assumpsit 

January  8th  1875.  Before  AaNBW,  C.  J.,  Sharswood,  Wil- 
liams, Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1873,  No.  153. 

This  was  an  attachment-execution,  issued  November  26th  1864, 
by  John  D.  Caldwell  against  Paul  Elotz  and  James  Armstrong, 
trading  under  the  firm  name  of  Paul  Klotz,  in  which  Benjamin 
Coates  and  George  M.  Coates,  trading  as  Coates  Brothers,  were 
garnishees. 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  318 

[Caldwell  v.  Coates.] 

The  gftrnishees  pleaded  ^^  Nulla  bona.** 

The  plaintiff,  on  the  26th  of  November  1864,  recovered  a  judg- 
ment for  $293.32  on  which  this  attachment-execution  was  issued. 

The  circumstances  under  which  the  plaintiff  claimed  that  the 
liability  of  the  garnishees  arose,  were  the  following : — 

In  May  1864,  the  indebtedness  of  the  firm  of  Paul  Elotz,  manu- 
facturers at  Glen  Bank  Mills,  to  all  their  creditors  was  something 
over  $100,000.  Of  this  sum  $22,229  were  due  to  Coates  Brothers ; 
$16,893.46  to  Bullock's  Sons,  and  $13,877.07  to  Seth  B.  Stitt. 
On  the  30th  of  May  1864,  the  firm  of  Paul  Klotz  entered  into  an 
agreement  with  their  above-named  creditors,  reciting  their  indebt- 
edness to  them  and  that  the  firm  was  unable  then  to  pay  them,  but 
desired  to  secure  them ;  and  by  the  agreement  assigned,  &c.,  to 
those  creditors  all  their  stock  of  wool  and  materials  used  in 
the  manufactory,  their  tools  and  implements,  machinery,  &c., 
with  all  their  personal  property,  as  collateral  security  for  the 
debts  due  to  the  assignees,  the  assignees  to  have  an  inventory 
of  this  property  made,  and  have  the  stock  worked  up  and  sold, 
the  proceeds  to  be  appropriated  first  to  the  payment  of  expenses, 
then  to  pay  the  debts  due  the  assignees,  and  the  balance  to  be 
paid  to  the  firm  of  Paul  Klotz ;  the  assignees  to  have  the  use  of 
Glen  Bank  Mills  for  the  purpose  of  manufacturing  for  four  months, 
they  to  pay  out  of  the  sales  the  interest  on  mortgages  on  the 
premises  and  the  taxes.  On  the  4th  of  June  1864,  Klotz  and 
Armstrong  executed  to  the  same  three  creditors  two  mortgages  on 
their  real  estate,  machinery,  &c.,  each  for  $100,000 ;  one  to  secure 
the  before-mentioned  indebtedness,  and  the  other  to  secure  future 
advances,  &c.  On  the  same  day  another  agreement  was  entered 
into  between  the  same  parties ;  it  recited  the  agreement  of  May 
30th  1864,  to  which  it  was  to  be  a  supplement,  the  mortgage  to  se- 
cure the  indebtedness  ;  the  understanding  was  that  the  mortgagees 
should  take  possession  of  the  real  estate  under  the  mortgage,  and 
continue  the  business  until  the  indebtedness  should  be  paid;  it 
recited  also  the  second  mortgage  for  advances,  this  mortgage  to  be 
recorded  immediately  after  the  first  mortgage,  so  as  to  constitute  a 
second  lien ;  it  was  then  agreed  that  the  agreement  of  May  30th 
should  remain  in  full  force  until  its  object  was  accomplished ;  that 
the  assignees  should  have  the  additional  right  to  continue  the  busi- 
ness, to  make  advances  on  account  of  the  business,  to  purchase 
and  sell  machinery,  wool  and  other  materials,  to  employ  operatives, 
sell  goods,  and  out  of  the  proceeds  reimburse  themselves  for  their 
expenses,  to  replace  stock  and  machinery,  and  apply  the  pro- 
ceeds to  the  extinraishment  of  the  debts  due  the  same  creditors, 
and  to  reimburse  them  any  sums  they  might  expend  in  purchasing 
the  debts  of  the  firm,  until  the  money  advanced  and  expended  and 
the  amounts  owing  should  be  discharged,  and  the  balance,  if  any, 
then  to  be  paid  over  to  the  firm  ;  also  that  Klotz  and  Armstrong 
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had  transferred  in  mortgage  all  their  personal  property,  &c.,  be- 
longing to  and  in  and  about  Glen  Bank  Mills,  and  any  property 
which  might  thereafter  be  purchased  by  the  mortgagees  in  the 
course  of  the  business,  to  hold  as  collateral  security  for  existing 
indebtedness  to  the  mortgagees,  then  for  the  sums  they  might  pay 
out  in  the  purchase  of  debts  of  the  firm  or  advances  or  liabilities 
incurred  in  carrying  on  the  business ;  also,  that  nothing  in  the 
agreement  was  to  compel  the  mortgagees  to  continue  the  business 
longer  than  they  deemed  advisable,  nor  to  deprive  them  of  their 
right  to  sell  under  the  mortgages  all  the  real  and  personal  property 
whenever  they  should  deem  it  expedient.  There  were  also  other 
stipulations  not  necessary  to  be  specified. 

On  the  29th  of  September  1864,  another  agreement  was  made 
between  Bullock's  Sons  and  Seth  B.  Stitt  of  the  first  part,  Coates 
Brothers  of  the  second  part  and  the  firm  of  Paul  Klotz  of  the 
third  part ;  it  recited  the  agreement  of  May  30th,  the  first  mort- 
gage, and  that  Bullock's  Sons,  Stitt  and  Coates  Brothers  had  taken 
possession  of  the  real  estate,  in  pursuance  of  the  agreement  of 
June  4th,  and  carried  on  the  business ;  it  recited,  also,  the  second 
mortgage  and  that  Bullocks  and  Stitt  had  sold  their  claims  against 
the  firm  of  Paul  Klotz  to  Coates  Brothers ;  it  was  then  agreed  that 
in  consideration  of  sums  equal  to  their  claims,  they  respectively  as- 
signed to  Coates  Brothers  their  right  to  the  personal  property  of 
the  firm  of  Paul  Klotz  in  and  about  Glen  Bank  Mills,  with  the 
powers,  rights  and  privileges,  by  virtue  of  the  agreement  of  June 
4th,  the  firm  of  Paul  Klotz  agreeing  to  the  transfer,  &c.,  it  being 
understood  that  Coates  Brothers  were  to  stand  to  the  firm  of  Paul 
Klotz  as  Bullocks  Sons  and  Stitt  did,  &c. 

The  case  was  tried  January  22d  1872  before  Thayer,  J. 

On  the  trial  it  appeared  by  the  evidence  for  the  plaintiiF  that 
Bullocks  Sons,  Stitt  and  Coates  Brothers,  took  possession  of  the 
assigned  property,  and  that  the  personal  property  was  worth 
$30,000,  that  Coates  Brothers  and  the  other  assignees  held  pos- 
session of  the  assigned  property  nearly  a  year,  and  that  no  part 
of  the  personal  property  was  ever  returned  to  the  firm  of  Paul 
Klotz,  but  that  the  mill  was  surrendered  to  them ;  that  no  account 
was  rendered  to  the  firm  of  Paul  Klotz ;  that  the  three  assignees 
were  fully  paid  and  the  mortgages  were  "  satisfied  "  of  record. 

The  garnishees  offered  no  evidence. 

The  court  instructed  the  jury  that  the  burden  of  proof  was  upon 
the  plaintiff ;  that  to  entitle  him  to  recover  he  must  show  that  the 
assigned  property  had  produced  more  than  suflScient  to  pay  the 
claims  of  the  garnishee  ;  that  if  the  plaintiff  had  not  satisfied  the 
jury  by  his  evidence  that  a  balance  was  due  from  the  garnishee, 
the  verdict  should  be  for  the  garnishees.  If  Klotz  and  Armstrong 
were  suing  these  garnishees  in  a  suit  at  law  to  recover  a  balance 
alleged  to  be  due  them,  they  would  be  obliged  to  show  it.     The 
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burden  of  proof  would  be  upon  them  to  show  that  the  business 
resulted  in  a  sum  in  excess  of  the  indebtedness  for  which  the  busi- 
ness was  assigned  to  the  creditors. 

The  verdict  was  for  the  garnishees. 

The  plaintiff  took  a  writ  of  error ;  he  assigned  the  charge  of  the 
court  for  error. 

W.  R.  Wuter  and  C.  S.  Pancoast  (with  whom  was  (?.  W, 
Dedrick)y  for  plaintiff  in  error. — Under  the  Act  of  June  16th 
1836,  sect.  32  et  aeq.,  Pamph.  L.  767,  1  Br.  Purd.  639,  pi.  29, 
et  seq.,  an  attachment  will  lie  against  property  in  the  hands  of  an 
assignee  under  a  void  assignment :  Stewart  v.  McMinn,  5  W.  &  S. 
103 ;  Wharton  v.  Grant,  5  Barr  39 :  Mitchell  v.  Stiles,  1  Harris  307 ; 
against  losses  on  insurance :  Insurance  Go.  v.  Field,  9  Wright  129 ; 
income  payable  by  a  trustee :  Park  v.  Matthews,  12  Casey  28  ; 
Girard  Trust  Co.  v.  Chambers,  10  Wright  485 ;  money  in  the 
hands  of  an  attorney :  Riley  v.  Hirst,  2  Barr  346.  In  an  action 
of  account,  a  formal  judgment  quod  computet  is  not  necessary : 
McLean  o.  Wade,  3  P.  F.  Smith  151 ;  McFadden  v.  Erwin,  2 
Wharton  40.  The  burden  was  on  the  garnishees  to  account: 
Shriver  v.  Nimick,  6  Wright  91 ;  Bredin  v.  Kingland,  4  Watts 
420.  The  plaintiff  in  an  attachment  is  in  the  shoes  of  the  debtor : 
Fessler  v.  Ellis,  4  Wright  248  ;  Patten  v.  Wilson,  10  Casey  299; 
Strong  V.  Bass,  11  Id.  833. 

S.  Dickson  (with  whom  was  J.  0,  Bullitt  and  J.  B.  Townsend)^ 
for  defendants  in  error. — The  burden  was  on  the  plaintiff  to  make 
out  this  case:  Reeside  v.  Reeside,  13  Wright  322.  "Debt,"  in 
the  Act  of  1836,  does  not  extend  to  an  unsettled  balance :  Knerr 
V.  Hoffman,  15  P.  F.  Smith  126.  The  sum  being  unliquidated, 
an  attachment  will  not  lie:  Carland  v.  Cunningham,  1  Wright 
228;  Girard  Ins.  Co.  v.  Field,  9  Id.  129. 

Judgment  was  entered  in  the  Supreme  Court,  January  18th 
1875, 

Per  Curiam. — Clearly  the  burden  of  proof  under  the  plea  of 
nulla  bona  is  on  the  plaintiff  to  show  what  goods,  credits  or 
moneys  are  in  the  hands  of  the  garnishee  to  answer  his  attach- 
ment. The  58th  section  of  the  Act  of  13th  June  1836  makes  it 
the  duty  of  the  jury  to  find  what  goods  or  effects,  if  any,  were  in 
the  hands  of  the  garnishee,  and  also  the  value  thereof.  A  liability 
to  render  an  account  is  a  very  different  thing  from  a  liability  for 
the  payment  of  money.  On  the  settlement  of  the  account  it  may 
turn  out  that  nothing  is  due  or  coming  to  the  plaintiff. 

The  case  before  us  exhibited  only  a  liability  to  render  an 
account.  There  was  no  evidence  of  an  actual  settlement,  or  a 
statement  of  an  amount,  or  of  a  balance  due  or  owing  by  the 


Digitized  by  VjOOQIC 


816  SUPREME  COURT  ^Philadelphia 

[Caldwell  v,  Coates.] 

garnishees.  It  is  true  that  a  large  amount  of  property  was  shown 
to  have  gone  into  their  hands,  much  greater  than  sufficient  to  pay 
the  plaintiff's  claim.  But  the  evidence  also  shows  that  this  pro- 
perty went  rightfully  into  their  hands  upon  certain  terms  of  agree- 
ment which  gave  the  garnishees  a  right  to  retain  the  property  and 
its  avails  until  their  claims  and  those  of  others  were  paid.  In  the 
performance  of  the  duties  enjoined  by  these  agreements  large  ex- 
penses and  outlays  were  to  be  necessarily  incurred,  and  therefore 
the  value  of  the  property  and  the  amounts  of  the  claims  it  was 
taken  to  pay  could  not  alone  solve  the  question  of  balance.  A 
settlement  of  an  account  was  essential  to  determine  the  question 
whether  any  balance  remained  in  the  hands  of  the  garnishees. 
Clearly  it  was  the  duty  of  the  plaintiff  to  make  out  a  case  of  in- 
debtedness at  least  sufficient  to  enable  him  to  recover  in  an  action 
of  assumpsit.  Judgment  affirmed. 


Franconia  Township  Road. 

1.  A  rule  of  court  was,  that  when  a  procedure  for  a  road  had  finally 
failed,  another  application  for  such  road  should  not  be  acted  on  for  one  year. 
A  road  had  been  reported  and  on  technical  grounds  set  aside.  Held,  that 
the  view  had  not  ^^  finally  failed/'  and  the  case  was  not  within  the  rule. 

2.  For  the  purpose  of  curing  technical  defects  new  viewers  may  be  ap- 
pointed on  the  old  petition. 

3.  Exceptions  to  a  road  were  filed  Au^st  19th  1872,  the  hearings  on  the 
exceptions  were  continued  from  time  to  time  without  decision  until  May  2d 
1874,  when  the  road  was  confirmed.  Heldj  that  an  application  for  a  review 
was  then  too  late. 

January  21st  1876.  Before  Agnew,  C.  J.,  Sharswood,  Meb- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Certiorari  to  the  Court  of  Quarter  Sessions  of  Montgomery 
county :  Of  July  Term  1874,  No.  93. 

On  the  15th  of  May  1871,  a  number  of  inhabitants  of  Fran- 
conia township  petitioned  the  Court  of  Quarter  Sessions  for  viewers 
for  a  public  road  from  the  county  line  road  between  Montgomery 
and  Bucks  counties,  on  land  of  Henry  H.  Roth,  to  the  Harleysville 
and  Senders  turnpike  road,  on  lands  of  M.  S.  Henzey  and  Jonas 
Mayer.     Viewers  were  accordingly  appointed. 

They  reported  that  they  had  viewed  and  laid  out  a  road,  begin- 
ning at  a  point  in  the  county  line  road,  on  land  of  Henry  H.  Roth, 
and  by  various  courses  and  distances  crossing  the  North  Pennsyl- 
vania railroad  to  the  Harleysville  and  Senders  turnpike,  on  lands 
of  Michael  Henzey,  &c.  The  report  was  filed  August  24th  1871 
and  confirmed  Nisi. 

On  the  26th  of  November,  the  North  Pennsylvania  Railroad 
Company  filed  exceptions  to  the  report  of  the  viewers,  viz  : — 

1.  That  no  notice  had  been  given  to  that  company  of  the  time 
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and  place  of  the  meeting  of  viewers,  nor  had  the  company  any 
knowledge  thereof,  and  they  were  not  represented  at  the  view. 

2.  The  petition  set  out  no  definite  point  for  the  beginning  or 
ending  of  the  road  and  was  so  uncertain  that  viewers  could  not  be 
appointed  upon  the  petition. 

3.  The  points  of  beginning  and  ending  were  indefinite  and  un- 
certain. 

The  report  was  set  aside  January  8th  1872. 

On  the  6th  of  March  1872  another  petition  of  inhabitants  of 
Franconia  township  for  the  same  road  was  filed,  and  viewers  were 
appointed.  The  viewers  reported  a  road,  beginning  at  Senders' 
station  and  Harleysville  turnpike,  on  land  of  Michael  Henzey,  &c., 
and  crossing  the  North  Pennsylvania  Railroad,  thence  by  various 
courses  and  distances  to  the  county  line  road,  on  land  of  Henry 
H.  Rhoads,  being  the  same  road  laid  out  by  the  former  jury. 

This  report  was  filed  May  22d  1872,  and  on  August  l&th  excep- 
tions were  filed,  viz.  :— 

1.  That  the  proceedings  were  in  contravention  of  a  rule  of  the 
Court  of  Quarter  Sessions,  that  "  when  a  procedure  for  a  road  or 
bndge  has  finally  failed,  another  application  for  such  contemplated 
road  or  bridge  shall  not  be  acted  on  for  one  year  from  the  session 
at  which  such  road  or  bridge  was  finally  rejected." 

2.  The  road  will  cross  the  North  Pennsylvania  Railroad  at 
grade  and  be  extremely  dangerous,  and  impose  an  undue  burden 
on  the  railroad  company  to  prevent  accidents. 

3.  The  road  is  unnecessary,  there  being  four  other  roads  run- 
ning parallel  with  it  within  a  mile  and  a  half. 

Testimony  was  heard  upon  the  exceptions.  There  were  a  num- 
ber of  continuances  of  the  case  until  April  8th  1874,  when  the 
exceptions  were  dismissed  and  the  report  confirmed :  and  "  peti- 
tion to  be  filed  as  of  to-day,  on  or  before  May  2d  1874,  for  a 
review,  and  rule  granted  to  show  cause  why  jurors  should  not  be 
appointed.     Returnable  3d  Monday  of  May  1874.'' 

On  the  2d  of  May  1874,  a  petition  for  a  review  was  filed ;  after 
setting  out  the  report,  &c.,  laying  out  the  road,  &c.,  it  contin- 
ued : — 

"Your  petitioners  further  represent  that  the  said  report  has 
been  pending  upon  exceptions  filed  thereto  until  the  8th  of  April 
A.  D.  1874,"  and  prayed  for  the  appointment  of  reviewers. 

On  the  16th  of  June  1874,  the  petition  for  review  was  dismissed, 
Ross,  P.  J.,  delivering  the  following  opinion : — 

"  This  application  for  a  review  has  some  meritorious  considera- 
tions to  support  it. 

"  Before  the  original  petition  was  filed,  I,  as  an  individual  mem- 
ber of  the  court,  had  announced  my  intention  to  disapprove  and 
refuse  to  lay  out  any  public  road  crossing  a  railroad  at  grade, 
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unless  it  appeared  that  a  controlling  and  imperative  necessity 
required  such  road  for  the  accommodation  of  the  public. 

"  After  this  petition  was  filed,  and  report  made  upon  it,  Mr.  Fox, 
the  counsel  for  the  exceptants,  came  into  court  and  inquired 
whether  the  court  had  made  such  a  rule.  He  was  informed  by 
the  court  what  had  been  said  by  the  presiding  judge,  and  was  also 
told  that  when  a  full  bench  was  present  a  consultation  would  be 
had,  and  if  the  associates  agreed  with  the  presiding  judge,  such 
would  be  the  policy  of  the  court  in  laying  out  public  roads.  A 
conference  was  had,  and  the  court  determined  to  lay  out  no  public 
road  which  crossed  a  railroad  at  grade,  unless  a  controlling  and 
imperative  public  necessity  required  such  road.  The  counsel  for 
the  exceptants  then  filed  exceptions  to  the  report,  relying  on  the 
fact  that  this  road  crossed  the  track  of  the  North  Pennsylvania 
Railroad  at  a  grade,  and  did  not  file  a  petition  for  a  review. 

'*  On  the  final  hearing  of  the  exceptions,  the  associate  judges 
came  to  the  conclusion  that  the  facts  in  the  case  did  present  the 
road  as  one  demanded  by  a  controlling  and  imperative  public  ne- 
cessity, and  dismissed  the  exceptions.  In  this  conclusion  I  did 
not,  and  do  not  concur,  and  should  have  sustained  the  exceptions. 

"  My  colleagues  desire  me  to  say  that  they  adhere  to  the  rule, 
where  the  public  safety  justifies  it,  and  will  enforce  it  in  all  proper 
cases,  but  that  in  this  instance  they  are  satisfied  that  public  safety 
and  convenience  require  a  road  at  this  point. 

•^*  The  exceptants  alleging  that  they  were  misled  by  the  announce- 
ment of  the  court,  ask  that  they  be  permitted  to  file  this  petition 
for  a  review. 

"If  we  could  entertain  it  under  the  law  and  the  rules  of  court, 
we  would  do  so,  but  the  hastiest  examination  shows  that  we  can- 
not. The  rule  with  its  exception  was  announced,  and  the  court 
have  decided  that  this  road  was  within  the  exception.  If  the  ex- 
ceptants thought  it  was  not,  they  took  the  risk  of  their  own  judg- 
ment and  must  abide  the  result.'' 

The  exceptants  removed  the  record  to  the  Supreme  Court  by 
certiorari,  and  assigned  for  error : — 

1.  Not  setting  aside  the  report  of  the  viewers  under  the  rule  of 
court. 

3.  Dismissing  the  petition  for  review. 
(?.  B.  Fox  J  for  certiorari. 
B.  M.  BoyeVj  contrS. 

Mr.  Justice  Gorton  delivered  the  opinion  of  the  court,  February 
1st  1876. 

Two  exceptions  are  taken  to  the  action  of  the  court  in  this  case. 
The  first  is,  that  they  violated  one  of  their  own  rules  in  appoint- 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  819 

[Franoonia  Township  Road.] 

ing  yiewers  on  the  petition,  upon  which  these  proceedings  are 
founded.  That  rule  reads  as  follows,  to  wit :  "  When  a  procedure 
for  a  road  or  bridge  has  finally  failed,  another  application  for  such 
contemplated  road  or  bridge  shall  not  be  acted  upon  for  one  year 
from  the  session  at  whicn  such  road  or  bridge  was  finally  re- 
jected." 

The  record  shows  that  there  had  been  a  previous  petition  for  a 
road  between  the  same  points  as  those  indicated  in  the  second  one, 
May  15th  1871,  and  a  report  of  viewers  thereon,  which  was  set 
aside  January  8th  1872.  This  statement,  on  first  blush,  would 
seem  to  indicate  an  infraction  of  the  rule  above  set  forth.  But 
upon  further  examination  it  appears  that  the  former  view  was  set 
aside  on  purely  technical  grounds,  and  not  upon  a  judgment  on 
the  merits  of  the  proposed  road.  The  Court  of  Quarter  Sessions 
thought  the  case  did  not  come  within  the  spirit  of  the  rule,  or  in 
other  words,  that  the  view  had  not  "  finally  failed."  In  this  we 
think  they  were  right.  That  there  should  be  some  reasonable  re- 
striction upon  re-applications  for  views,  after  the  judgment  of  the 
court  has  passed,  upon  full  hearing,  on  the  necessity  of  the  road 
asked  for,  no  one  can  well  doubt. 

On  the  other  hand  there  is  no  reason  for  such  restriction  where 
the  view  has  been  set  aside  for  informality,  for,  in  such  case,  the 
merits  of  the  application  are  not  reached.  For  the  purpose  of 
curing  such  technical  defects,  new  viewers  may  be  appointed  upon 
the  old  petition  :  Charleston  Road,  2  Grant  467.  And  we  cannot 
see  why  the  same  end  may  not  be  reached  as  well  upon  a  new 
petition. 

The  second  exception  is  to  the  action  of  the  court  in  refusing 
the  appellant  a  review.  In  this,  also,  we  think  they  were  right. 
The  Act  of  Assembly  requires  the  application  for  this  purpose,  to 
be  made  at  or  before  the  next  term  of  the  court  after  the  report  on 
the  first  view.  But  as  the  appellants*  application  was  not  made 
until  nearly  two  years  after  the  report  was  filed,  it  was  clearly  too 
late.  The  design  of  the  act  in  providing  for  these  reviews,  is  that 
the  court  may  be  fully  informed  as  to  the  necessity  of  the  road 
before  their  final  action  upon  the  report,  and  hence  it  is  that  ap- 
plications therefor  are  required  to  be  made  promptly. 

The  complaint  made  that  the  judges  violated  a  rule  adopted  for 
their  own  government,  to  wit:  "that  no  road  crossing  a  railroad 
at  grade  should  be  confirmed  unless  a  controlling  necessity  existed," 
is  something  that  we  can  take  no  cognisance  of.  It  is  indeed  an 
excellent  rule  if  properly  administered,  but  as  it  rests  wholly  in 
the  discretion  of  the  court  we  can  have  nothing  to  do  with  it. 
The  proceedings  of  the  Quarter  Sessions  are  affirmed. 
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iS  ^  1.  A  supplement  to  the  charter  of  a  mutual  insurance  company  authorized 

' =^  them  to  insure  for  cash  premiums,  which  were  to  be  paid  into  the  "  common 

treasury  ;''  afterwards  the  plaintiffs  became  members  on  the  mutual  plan ; 

Heldy  that  they  were  liable  for  assessments  for  losses  on  insurances  on  the 

cash  plan. 

2.  A  condition  of  insurance  was,  that  when  an  assessment  on  the  premium 
note  remained  unpaid  for  thirty  days  after  demand,  the  policy  should  "  be 
null  and  void  until  tiie  assessment  be  paid/'  and  the  directors  should  retain 
the  note  to  collect  the  sums  assessed.  HM^  that  non-payment  of  an  assess- 
ment for  thirty  days  did  not  absolutely  extinguish  the  policy,  but  its  protec- 
tion was  suspended  until  the  assessment  was  paid  by  the  assured  or  collected 
on  the  premium  note. 

3.  A  member  is  bound  by  an  assessment  made  by  the  directors,  unless  he 
can  show  fraud  or  gross  mistake. 

^  4.  Estimates  for  assessments  for  losses  may  properly  be  founded  on  know- 

ledge of  the  company's  risks  where  the  losses  haye  occurred,  before  the 
actual  liabilities  haye  been  fully  ascertained. 

January  28th  1875.  Before  Aqnew,  C.  J.,  Sharswood,  Wil- 
liams, Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Court  of  Common  Pleas  of  Snyder  county. 
In  Equity.     No.  280,  of  January  Term  1874. 

The  bill  in  this  case  was  filed  August  22d  1873,  by  L.  R.  Hum- 
mel  and  others,  trading  as  L.  R.  Hummel  &  Co.,  against  the 
Lycoming  Fire  Insurance  Co. 

The  object  of  the  bill  was  to  strike  off  a  judgment  against  the 
plaintiffs,  in  which  the  defendants  in  the  bill  were  plaintiffs ;  to 
set  aside  the  execution  issued  on  it ;  to  reduce  certain  assessments 
made  on  the  plaintiffs'  premium  note  as  insurers  in  the  company, 
and  for  a  statement  of  the  affairs  of  the  company. 

The  defendants  were  incorporated  by  virtue  of  an  Act  of  As- 
sembly of  March  20th  1840.  The  act  enacted  that  all  persons 
who  should  insure  ,with  the  company,  should  be  members  whilst 
they  continued  insured  and  no  longer.  Every  person  becoming  a 
member  should,  before  receiving  his  policy,  deposit  his  promissory 
note  for  such  sum  as  the  directors  should  determine,  a  part  of 
which  note,  not  exceeding  ten  per  cent.,  should  be  immediately  paid, 
and  the  remainder  be  payable  in  part  or  the  whole  when  the  direc- 
tors should  deem  it  requisite  for  payment  of  losses  by  fire  and 
expenses  of  the  company,  and  at  the  expiration  of  the  time  of  the 
insurance,  the  note,  or  so  much  as  remained  unpaid,  should  be 
given  up  to  the  maker ;  the  company  should  have  a  lien  in  the 
nature  of  a  judgment  waiving  inquisition  on  all  the  property  in- 
sured to  the  amount  of  the  deposit  note,  the  prothonotary  of  the 
proper  county  to  enter  it  on  the  judgment  aocket,  to  be  in  all 
respects  as  a  judgment  entered  upon  warrant  of  attorney  and  exe- 
cution, might  issue  at  any  time  for  so  much  as  might  be  due  and 
demandable ;  when  property  insured  should  be  alienated  the  policy 
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to  be  void,  the  policy  to  be  surrendered,  the  insured  to  receive  his 
deposit  note,  and  satisfaction  to  be  entered  on  the  judgment,  but 
the  alienee  might  have  the  policy  assigned  to  him  with  the  consent 
of  the  directors  within  thirty  days  after  the  alienation.  After  as- 
certaining a  loss  by  fire,  the  directors  should  determine  the  sums 
to  be  paid  by  each  member  as  his  proportion  of  the  loss,  which 
should  be  paid  within  thirty  days  after  notice,  &c.  The  act  was  to 
continue  for  twenty  years,  the  legislature  reserving  the  right  to 
alter  or  modify  its  provisions.  By  a  supplement  passed  July 
26th  1842,  the  foregoing  provisions  as  to  judgment,  &c.,  were  re- 
enacted,  and  it  was  further  provided  that,  before  any  execution 
should  issue  against  a  member,  the  officers  should  make  out  a 
statement  of  the  amount  of  premiums  received,  the  manner  in 
which  the  moneys  had  been  expended,  and  file  a  copy  of  the  state- 
ment in  the  office  of  the  prothonotary  of  the  county  where  the 
member  to  be  charged  resides. 

By  another  supplement,  passed  May  1st  1861,  the  company  was 
authorized  at  their  discretion  to  make  insurances,  for  which  cash 
premiums  only  should  be  received,  and  the  sums  thus  received  paid 
into  the  common  treasury,  and  the  company  should  be  responsible 
for  all  losses  to  the  property  insured,  but  the  insured  should  not 
be  members  of  the  company. 

On  the  28th  of  April  1869,  L.  R.  Hummel,  C.  Hower  and  D. 
W.  Dundaugh,  trading  as  L.  R.  Hummel  &  Co.yimade  applica- 
tion to  the  defendants  for  insurance  to  the  amount  of  $10,000,  on 
a  planing  mill,  Ac,  in  Seliiisgrove ;  they  gave  a  premium  note  for 
$8000,  and  paid  $400  in  cash  on  it.  On  the  3d  of  May  1869,  the 
defendants  issued  the  policy  to  plaintiffs  in  accordance  with  his 
application :  the  policy  was  subject  to  by-laws,  conditions,  &c.,  of 
the  act  of  incorporation. 

The  10th  condition  was :  "  Whenever  an  assessment  shall  have 
been  made  upon  the  premium  notes,  and  the  same  is  not  paid 
within  thirty  days  after  having  been  demanded  by  the  company, 
through  their  agents  or  receivers,  the  policy  of  insurance  given 
upon  such  notes,  shall  be  null  and  void,  until  the  said  assessment 
be  paid,  and  the  directors  shall  retain  such  premium-notes  and 
collect  thereon  such  sum  or  sums  so  assessed." 

On  the  1st  of  May  1869  and  before  the  policy  was  issued,  the 
defendants  levied  an  assessment.  No.  26,  on  their  premium-note  for 
$240,  and  on  the  1st  of  May  1870  another  assessment.  No.  27,  for 
$320  ;  in  the  fall  of  1870,  Dundaugh  sold  his  interest  in  the  firm 
to  J,  H.  Fisher,  who  was  accepted  as  a  member  of  the  firm,  which 
continued  under  the  same  name.  On  the  17th  of  February  1871, 
the  original  firm,  with  the  consent  of  the  company,  transferred  the 
policy  of  insurance  to  the  new  firm  (the  plaintiffs),  who  gave  their 
premium-note  for  $8000,  instead  of  the  one  first  given.  About 
May  1f*t  1871,  another  assessment  of  $400,  No.  28,  was  levied  on 
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the  new  note,  these  assessments  were  paid  within  thirty  days  re- 
spectively ;  about  October  10th  1871,  another  assessment,  No.  29, 
for  $1000  was  levied ;  another.  No.  30,  for  $400,  about  May  Ist 
1872,  and  another.  No.  31,  for  $400,  about  May  1st  1873.  The 
defendants  insured  property  in  the  state  of  Illinois  and  other  states 
than  Pennsylvania  at  stock  rates  and  on  the  mutual  plan,  and  also 
on  stock  rates  in  Pennsylvania,  without  the  knowledge  and  consent 
of  the  plaintiffs  ;  the  plaintiffs  refused  to  pay  the  last  three  assess- 
ments. On  the  3d  of  April  1872,  after  the  refusal  of  the  plaintiffs 
to  pay  assessment  No.  29,  the  defendants  entered  judgment  in  the 
Common  Pleas  of  Snyder  county  on  the  premium-note  for  $6880, 
and  filed  a  statement  in  accordance  with  requisitions  of  the  Act  of 
Assembly.  The  statement  showed  the  operations  of  the  company 
from  June  10th  1870  to  June  10th  1871,  at  which  last  date  the 
amount  of  assets  over  liabilities  appeared  to  be  $266,667.82 ;  and 
the  operations  of  the  company  from  June  10th  to  October  10th 
1871,  at  which  last  date  the  excess  of  assets  over  liabilities  ap- 
peared to  be  $84,158.88.  They  filed  also  an  '^estimated  statement;*' 
in  this,  amongst  the  liabilities,  was  that  of  loss  by  the  Chicago 
fire  $450,000,  and  amongst  the  assets  the  above  stated  actual  bal- 
ance of  $84,158.88,  and  the  amount  anticipated  from  assessment 
No.  29  ;  showing  the  estimated  amount  of  assets  over  liabilities  to 
be  $138,261.54. 

On  the  17th  of  September  1871,  about  eight  months  before  assess- 
ment No.  31  was  made,  Fisher  sold  his  interest  in  the  firm  to  Jere- 
miah Bogar  and  Isaac  Albert. 

To  September  Term  1873  of  the  Court  of  Common  Pleas  of 
Snyder  county,  the  defendants  issued  execution  on  their  judgment 
on  the  premium-note  and  instructed  the  sheriff  to  collect  assessment 
No.  29  for  $1000,  and  No.  30  for  $400. 

The  bill  set  out  the  foregoing  facts  ;  it  further  set  out  that  the 
defendants  were  endeavoring  to  collect  assessments  No.  29  and 
No.  80,  for  the  purpose  of  paying  losses  incurred  by  fire  in  Illi- 
nois and  other  states  than  Pennsylvania,  and  also  from  losses  in 
Pennsylvania  on  insurance  made  at  stock-rates ;  and  the  plaintiffs 
averred  that,  according  to  condition  No.  10,  assessment  No.  30 
could  not  be  collected.  They  averred  that  the  defendants  refused 
to  allow  them  credit  for  $400  paid  at  the  time  of  the  application 
and  assessment  No.  26  for  $240.  That  assessment  No.  29  was  ex- 
cessive, the  defendant  having  at  the  time  more  assets  than  were 
necessary  to  meet  the  losses,  &c.,  and  assessments  Nos.  29,  30  and 
31  were  made  on  estimated  losses,  contrary  to  the  charter.  The  de- 
fendants amongst  other  things  answered,  admitting  the  insurance 
of  property  outside  of  Pennsylvania,  both  on  the  stocks  and  mu- 
tual plan,  and  that  assessments  Nos.  29  and  30  were  levied  for 
the  payment  of  losses  under  such  insurances,  and  that  the  pro- 
ceedings were  under  Act  of  May  1st  1861,  which  was  part  of  their 
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charter;  they  denied  that  at  the  time  of  the  assessments  they  were 
in  possession  of  the  funds  to  meet  demands  against  them ;  the  lia- 
bilities over  the  assets — including  ^50,000  for  the  losses  by  the 
Chicago  fire — was  $524,693.80  ;  the  assessments  were  on  actual 
losses  already  accrued  and  monthly  losses  accruing. 

The  plaintifis  replied,  amongst  other  things,  that  the  supple- 
ments of  1842  and  1861  had  not  been  accepted  by  the  members, 
and  were,  therefore,  not  binding. 

An  examiner  was  appointed,  who  reported  the  testimony ;  the 
court,  without  referring  the  case  to  a  master,  decreed  as  follows : 

*'  And  now,  December  20th,  1878,  it  appears  to  the  court  that 
the  respondents  are  not  now  claiming  assessment  No.  31,  the  court 
dismiss  the  bill  of  complainants  and  order  them  to  pay  the  cost  of 
this  proceeding."' 

The  plaintiffs  appealed  to  the  Supreme  Court,  and  in  a  number 
of  specifications  assigned  the  decree  for  error. 

Tne  Supreme  Court  referred  the  case  to  W.  J.  Greenough  as 
master. 

He  reported : — 

1.  That  the  defendants  were  bound  by  the  supplements  of  1842 
and  1861,  and  could  levy  assessments  to  pay  losses  at  stock-rates 
as  well  as  those  on  the  mutual  plan. 

2,  3.  That  the  policy  became  void  under  the  tenth  condition,  by 
reason  of  defendants'  refusal  to  pay  assessment  No.  29,  and  they 
were  therefore  not  liable  to  assessment  Nos.  30  and  31,  and  that  in 
consequence  of  the  alienation  by  Fisher  to  Bogar  and  Albert,  the 
plaintiffs  were  not  liable  for  assessment  No.  31. 

4.  That  the  directors,  under  the  facts  in  the  case,  were  author- 
ized by  their  charter  to  make  assessment  No.  29. 

5.  He  reported  a  somewhat  minute  calculation  of  the  assets  and 
liabilities,  and  found  that  the  losses  by  the  Chicago  fire  were  not 
so  great  as  the  defendants  had  estimated  them. 

6.  That  the  defendants  had  the  right  to  enter  judgment  on  the 
premium-note  of  plaintiffs  and  issue  execution  for  the  sums  ^^  due 
and  demandable." 

7.  That  the  statement  filed  contained  inaccuracies,  and  was, 
therefore,  not  such  an  one  as  the  Act  of  Assembly  required,  and 
would  not  support  the  execution  issued,  but  the  defendants  had 
the  right  to  issue  execution  for  the  amount  actually  due,  as  ascer- 
tained by  the  calculation  made  by  him. 

He  therefore  recommended  a  decree  that  the  defendants  be  re- 
strained from  collecting  assessments  Nos.  30  and  31,  and  also 
assessment  No.  29,  except  ^15.66,  which  sum,  with  interest,  they 
be  allowed  to  collect  by  the  execution,  &c. 

The  defendants  excepted  to  those  parts  of  the  report  in  which 
the  master  decided  against  them.     They  stated  with  their  excep- 
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tioDs  that  they  had  not  issued  an  execution  to  collect  assessment 
No.  31,  and  did  not  intend  to  do  so. 

O.  Hower  and  (?.  F.  MiUer^  for  appellants  (plaintiffs  in  the 
bill). 

J.  A.  Hazen  and  B.  W,  Cumminffs  (with  whom  was  S.  Alle- 
man\  for  appellees. 

Judgment  waa  entered  in  the  Supreme  Court,  February  8th 
1876, 

Per  Curiam. — The  prayers  of  this  bill  are  to  set  aside  the  fi. 
fa.,  and  strike  off  the  judgment  at  law  of  the  insurance  company 
against  the  plaintiffs,  or  to  reduce  the  assessments  Nos.  29  and  30, 
and  prohibit  the  collection  of  No.  31.  There  is  a  prayer  also  for 
a  statement  of  the  affairs  of  the  company. 

The  master  has  found  against  the  plaintiffs  on  all  questions  af- 
fecting the  validity  of  the  judgment.  He  finds  the  right  of  the 
company  to  assess  the  premium-notes  under  mutual  policies  with 
the  losses  on  policies  issued  for  cash-notes ;  that  the  charter  has 
been  substantially  followed  in  making  the  assessments ;  that  the 
Act  of  1861  is  binding  on  the  plaintiffs,  who  became  members  long 
after  its  passage  and  acceptance  by  the  company.  And  he  finds 
that  the  company  had  substantially  complied  with  the  requisites 
of  the  law  in  the  entry  of  the  judgment.  These  are  in  short  the 
results  of  the  master's  findings,  and  sustain  the  defendants  in  enter- 
ing judgment  and  issuing  execution.  He  erred,  we  think,  in  one 
finding,  which  would  affect  the  sum  to  be  collected,  to  wit :  that 
the  policy  was  null  and  void  under  the  10th  sect,  of  the  rules  ap- 
pended to  the  policy,  in  consequence  of  the  non-payment  of  the 
assessment  No.  29,  for  a  period  of  thirty  days.  The  effect  of  the 
10th  section  is  merely  to  suspend  the  benefit  of  the  policy,  after 
thirty  days*  default  in  payment,  until  payment  of  the  assessment 
is  made  either  voluntarily  or  involuntarily,  the  company  by  the 
same  section  being  authorized  to  retain  the  premium-note  to 
enforce  collection.  The  mistake  of  the  master  is  in  treating 
the  words  "  null  and  void''  as  creating  an  absolute  extinguish- 
ment of  the  contract ;  whereas,  the  provision  is  only  a  contract 
mode  of  enforcing  payment  of  the  premium,  by  withholding  the 
protection  of  the  policy  during  the  default,  the  contract  itself  re- 
maining in  life  and  its  operation  only  being  suspended  by  its  own 
terms,  until  payment  is  made  by  the  insured,  or  the  assessment 
collected  under  the  premium-note.  The  moment  payment  was 
made  the  contract  which  was  still  alive  became  again  operative  in 
its  protection.  There  was  no  option  to  be  exercised  by  the  com- 
pany in  order  to  put  an  end  to  the  contract,  but  the  contract 
propria  vigore^  suspended  the  protection  until  the  default  was  at 
an  end.     Clearly  it  is  the  right  of  the  parties  to  make  this  condi- 
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tion  in  their  contract  and  especially  in  such  a  case  where  by  the 
policy  the  relation  of  membership  is  created. 

We  think  the  master  erred  also  in  deciding  that  the  assessment 
was  partially  invalid  because  of  excessiveness.  By  the  terms  of 
the  charter  and  of  the  premium-note  the  assured,  as  a  member  of 
the  corporation,  submits  himself  to  the  acts  of  the  directors,  as 
the  common  representatives  of  all  the  members.  He  and  they 
are  all  bound  by  the  assessments  made  by  them,  unless  he  can 
show  fraud  or  gross  mistake.  This  is  a  rule  he  has  no  right  to 
complain  of.  He  became  a  member  on  the  very  condition  of  sub- 
mitting to  be  thus  assessed  for  losses.  The  presumption  is  that 
the  directors^  representing  all  the  members,  made  the  assessment 
properly.  The  bill  avers  neither  fraud  nor  gross  mistake.  Its 
only  averment  is  that  the  aspessments  were  illegal  and  contrary  to 
the  charter.  The  answer  of  the  company  avers  the  legality  and 
propriety  of  the  assessments,  and  denies  that  they  were  incorrect 
or  excessive.  The  master,  in  his  finding  on  this  point,  does  not 
find  fraud  or  plain  mistake,  but  by  a  difficult  and  uncertain  pro- 
cess of  reasoning,  founded  on  vague  and  unsatisfactory  statistics 
of  the  company,  and  by  inferences  in  themselves  uncertain,  reaches 
a  conclusion  that  the  assessments  were  excessive.  But  at  the  same 
time  the  fact  clearly  appears  that  by  the  great  conflagration  which 
reduced  about  one-fourth  of  the  city  of  Chicago  to  ashes,  the  com- 
pany suffered  immense  losses,  and  that  necessarily  the  company 
bad  to  make  estimates  founded  on  the  knowledge  of  its  risks  in 
that  city,  in  order  to  meet  its  liabilities ;  and  that  this  must  be 
done  before  the  liabilities  could  be  fully  ascertained.  In  the  pres- 
ence of  such  a  necessity  and  in  the  absence  of  all  charge  and  evi- 
dence of  fraud  or  collusion  among  the  directors,  or  gross  mistake 
in  the  performance  of  their  duty,  it  would  be  improper  to  treat 
the  rightful  act,  in  making  the  assessment  on  all  its  members  alike, 
as  invalid  and  as  justifying  the  restraint  of  their  right  to  due  exe- 
cution for  the  collection  of  the  money  necessary  to  meet  their 
losses.  Had  the  immense  loss  by  the  Chicago  fire  not  occurred,  it 
is  not  probable  we  should  have  heard,  of  this  case.  Upon  the 
whole  case,  we  discover  no  good  ground  to  enjoin  the  execution  or 
set  aside  the  judgment.  No  claim  for  assessment  No.  31  is  made, 
and  therefore  it  is  out  of  the  question. 

The  decree  of  the  court  below  dismissing  the  bill  is  af- 
firmed, with  costs  to  be  paid  by  the  appellants,  and 
the  appeal  dismissed. 
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Egbert  versus  Egbert. 

1.  The  signature  of  a  subscribing  witness  to  an  ordinary  instrument  im- 
plies only  that  it  was  signed  by  the  party  purporting  to  have  signed  it ;  but 
subscribing  as  a  witness  to  a  will  is  an  assertion  that  the  testator  was  of 
sound  mind  when  he  exeeuted  it. 

2.  The  condition  of  the  testator's  mind  at  the  time  of  executing  the  will 
is  part  of  the  res  gesta, 

3.  On  the  trial  of  an  issue  devisavit  vel  non,  it  is  competent  for  the  defend- 
ant to  cross-examine  a  subscribing  witness  as  to  the  condition  of  the  testa- 
tor's mind  at  the  time  the  paper  was  executed. 

4.  All  occurring  at  the  execution  of  a  will,  including  the  testator's  mental 
and  physical  condition,  is  proper  for  cross-examination. 

5.  The  presumption  is  in  favor  of  sanity,  and  the  burden  of  proving  un- 
soundness in  a  testator  is  upon  the  party  impeaching  the  will. 

January — 1875.  Before  Aqnew,  C.  J.,  Sharswood,  Mbrcur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Montgomery  county: 
No.  28,  to  July  Term  1874. 

This  was  a  feigned  issue,  made  up  August  28d  1873,  to  try  the 
validity  of  a  paper  writing  purporting  to  be  the  last  will  of  David 
N.  Egbert.  George  T.  Egbert  and  Horace  P.  Egbert  were  plain- 
tiffs, and  Hamilton  Egbert  and  William  Davis  were  defendants. 

The  case  was  tried  March  2d  1874,  before  Ross,  P.  J. 

For  the  plaintiffs  John  Baltz,  one  of  the  subscribing  witnesses, 
testified :  that  he  saw  the  testator  ^^  put  his  name  to  it  as  his  will." 
Witness  further  testified,  on  cross-examination,  as  to  the  circum- 
stances, &c.,  under  which  the  will  was  executed. 

The  defendants  then  proposed  to  ask  witness,  on  cross-examina- 
tion, a  number  of  questions,  for  the  purpose  of  showing  testator's 
condition  of  mind ;  these  were  objected  to  by  the  plaintiffs,  re- 
jected by  the  court  and  several  bills  of  exceptions  sealed.  The 
questions  appear  in  the  specifications  of  error  given  hereafter. 

The  other  subscribing  witness  testified  that  the  testator  signed 
the  will ;  the  will  was  read  in  evidence. 

The  court  charged : — 

^^  This  case,  in  consequence  of  the  action  of  the  defendants,  has 
resolved  itself  into  very  narrow  limits.  Under  the  testimony  the 
only  question  which  is  open  for  your  consideration  is,  whether  the 
alleged  testator  executed  the  paper  writing,  as  to  which  this  issue 
was  framed,  as  and  for  his  last  will  and  testament.  If  you  believe 
the  testimony,  he  was  a  man  of  full  age,  and  when  one  of  full  age 
executes  a  testamentary  paper,  in  accordance  with  the  statutory 
requisites,  he  is  presumed  to  have  been,  at  the  time  of  its  execution, 
of  sound  mind  and  memory,  and  uncontrolled  by  undue  influence. 
[It  rests  upon  those  who  dispute  an  alleged  will  upon  these 
grounds,  to  establish  their  existence  either  by  direct  proof  or  by 
facts  which  tend  to  prove  unsoundness  of  mind,  or  a  mind  unduly 
influenced,  in  the  act  of  testation.     I  charge  you,  therefore,  that 
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if  you  believe,  from  the  evidence,  that  this  alleged  testator  was  of 
full  age  and  that  he  executed  this  paper  writing  as  and  for  his  last 
will  and  testament,  in  the  manner  described  by  the  witnesses, 
the  law,  in  the  absenceof  proof  to  the  contrary,  presumes  he  was 
of  sound,  disposing  mind  and  memory,  and  not  controlled  by  undue 
influence.]  " 

The  verdict  was  for  the  plaintiffs.  The  defendants  took  a  writ 
of  error,  and  assigned  for  error  that  the  court  rejected  the  following 
questions : — 

1.  Have  not  some  of  the  legatees  under  this  will  said  to  you  that 
if  the  will  is  set  aside  you  will  lose  your  property,  or  words  to 
that  effect  ? 

2.  Was  David  N.  Egbert  of  unsound  mind  at  any  time  before 
this  will  was  executed  ? 

3.  What  was  the  condition  of  the  mind  of  David  N.  Egbert,  the 
alleged  testator,  as  to  soundness  or  unsoundness,  at  the  time  he 
signed  this  paper  ? 

4.  Did  you  not  know  at  the  time  David  N.  Egbert  signed  this 
paper,  and  you  witnessed  it,  that  he  was  not  of  sound  mind  ? 

5.  Did  you  not  say  more  than  once  before  Mr.  Egbert  signed 
this  paper  that  he  was  crazy  ? 

6.  Before  you  signed  this  paper  as  a  witness  did  not  Mr.  Eg- 
bert ask  you  to  bring  your  scythe  and  mow  in  his  yard,  saying 
that  his  knee  caps  had  dropped  off,  and  he  wanted  to  look  for 
them,  or  words  to  that  effect  r 

7.  Before  you  signed  this  will  as  a  witness  did  you  not  several 
times  say  in  the  presence  of  Samuel  Metzter,  that  David  N.  Eg- 
bert was  crazy  and  out  of  his  head  V 

8.  Did  you  not  say  to  Samuel  Metzter  or  in  his  presence,  before 
this  will  was  signed,  that  David  N.  Egbert  was  crazy,  that  he  had 
had  eight  poles  cut  to  throw  the  church  over,  and  had  appointed 
eight  men  to  do  it,  and  that  you  were  one  of  those  eight  men  ? 

They  assigned  for  error  also  the  part  of  the  charge  in  brackets. 

C.  Hunsicker  (with  whom  was  O-.  R,  Fox\  for  plaintiffs  in 
error. — The  questions  rejected  went  to  the  subject-matter  of  the 
issue  and  an  affirmative  answer  would  have  been  fatal  to  the  will : 
Harden  y.  Hays,  9  Barr  151.  The  condition  of  a  party's  mind  at 
the  time  he  executes  an  instrument,  is  always  a  subject  of  inquiry 
as  to  which  a  subscribing  witness  may  be  cross-examined :  Doe  v. 
Ridgway,  5  B.  &  Aid.  65. 

B.  M.  Boyer^  for  defendants  in  error. — ^Nothing  but  the  execu- 
tion of  the  will  and  the  attestation  was  put  in  evidence  by  the 
examination  in  chief;  the  questions  rejected  were  a  substantive 
defence,  which   could  not  be   introduced  on   cross-examination  : 
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Breinig  v.  Meitzler,  11  Harris  157;  Mitdiell  v.  Welch,  5  Id. 
339 ;  Floyd  v.  Bovard,  6  W.  &  S.  77. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  Febru- 
ary 8th  1875. 

The  signatare  of  a  subscribing  witness  to  an  ordinary  instru- 
ment of  writing  implies  nothing  more  than  that  the  instrument 
was  signed  by  the  person  whose  act  or  deed  it  purports  to  be.  It 
is  not  so  in  the  case  of  a  subscribing  witness  to  a  will.  His 
attestation  is  an  assertion  not  only  that  the  will  was  signed  by 
the  testator,  but  of  the  further  fact  that  the  testator  was  of  sound 
mind  when  he  executed  it.  It  is  said  by  Mr.  Greenleaf,  in  his 
work  on  Evidence,  vol.  2,  §  691,  that  "  the  attesting  witnesses 
are  regarded  in  the  law  as  persons  placed  round  the  testator,  in 
order  that  no  fraud  may  be  practiced  upon  him  in  the  execution 
of  the  will,  and  to  judge  of  his  capacity."  The  condition  of  mind 
of  a  testator,  at  the  time  of  the  execution  of  his  will,  is  a  part 
of  the  res  gestce.  For  this  reason  it  has  been  held  that  the  de- 
clarations of  a  deceased  subscribing  witness  to  a  will,  may  be  given 
in  evidence  to  invalidate  it :  Harden  v.  Hays,  9  Barr  151.  It  was, 
therefore,  entirely  competent  for  the  defendants,  upon  the  trial  of 
the  issue  of  devisavit  vel  non  in  the  court  below,  to  ask  John 
Baltz,  a  subscribing  witness,  upon  cross-examination,  the  question : 
'*  What  was  the  condition  of  mind  of  David  N.  Egbert,  the  alleged 
testator,  as  to  soundness  or  unsoundness,  when  he  signed  the 
paper,*'  and  it  was  error  in  the  learned  judge  to  exclude  it.  AH 
that  occurred  at  the  execution  of  the  will,  including  the  physical 
and  mental  condition  of  the  testator  at  that  time,  was  proper  for 
cross-examination.  A  testator  may  be  so  weak  physically  as  to 
be  unable  to  write  his  name  ;  he  may,  if  necessary,  call  upon  some 
one  present  to  sign  the  will  for  him  or  to  hold  his  hand  while  he 
traces  his  signature ;  his  mind  may  be  so  clouded  by  disease  or 
approaching  dissolution ;  or  it  may  be  so  impaired  by  intemper- 
ance or  other  vices  as  to  be  incapable  of  forming  an  intelligent  or 
connected  thought.  It  is  clearly  the  right  of  parties  contesting 
a  will  to  inquire  into  such  matters  upon  the  cross-examination  of 
the  subscribing  witnesses.  Nor  is  this  a  departure  from  a  familiar 
rule  of  evidence  that  a  defendant,  who  has  not  opened  his  case  will 
not  be  allowed  to  introduce  it  to  the  jury  by  cross-examining  the 
witnesses  for  the  adverse  party,  for  the  reason  as  before  stated 
that  the  mental  condition  of  a  testator  at  the  time  of  the  execution 
of  his  will  is  a  part  of  the  re%  gestce. 

This  disposes  of  the  third  and  fourth  assignments  of  error.  As 
the  case  will  have  to  go  back  for  a  retrial  it  is  proper  to  refer  to 
the  remaining  assigiiments.  It  is  sufficient  to  say,  in  reference  to 
the  first,  that  any  statements  made  to  the  witness  by  certain  of  the 
legatees  as  to  the  efiect  of  setting  aside  the  will  could  not  possibly 
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throw  any  light  upon  the  issues  before  the  jury.  The  questions 
referred  to  in  the  second,  fifth,  sixth,  seventh  and  eighth  specifica- 
tions were  properly  excluded.  The  rule  that  a  subscribing  witness 
to  a  will  may  be  cross-examined  as  to  the  mental  condition  of  the 
testator  has  its  limits.  The  questions  propounded  to  the  witness 
had  no  necessary  relation  to  the  condition  of  the  testator's  mind 
at  the  time  of  the  execution  of  the  will.  The  inquiries  were  of  a 
vague,  rambling  character,  without  any  limitation  as  to  time. 

We  do  not  sea  any  error  in  the  charge  of  the  court.  The  pre- 
sumption of  law  is  always  in  favor  of  sanity,  and  the  learned  judge 
was  right  in  saying  that  the  burden  of  proving  unsoundness  of 
mind  in  the  testator  was  upon  the  party  impeaching  the  validity 
of  the  will  for  this  cause. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Boy  et  al.  versus  Townsend  et  al. 

1.  In  1853  proceedings  in  partition  in  the  Orphans*  Court  were  had  under 
which  the  lana  was  sold  to  one  of  the  heirs.  On  his  application  represent- 
ing that  he  was  attorney  in  fact  for  three  of  the  heirs,  and  empowered  to 
receive  tbeir  shares,  the  Orphans*  Court,  in  the  same  year,  authorized  the 
trustee,  who  sold  the  land  to  convey  it  to  the  purchaser,  upon  payment  of 
the  shares  of  all  the  heirs  except  his  own  and  his  three  constituents.  In 
1870  one  of  the  three  heirs,  alleging  that  he  had  never  given  the  power  of 
attorney  nor  received  his  share  of  the  purchase-money,  claimed  that  the  pur- 
chaser was  his  trustee,  and  that  he  was  entitled  to  his  share  of  the  land. 
Heldj  that  the  court  on  consideration  of  the  application  having  made  the  order 
which  was  unappealed  from,  vacated  or  reversed,  it  was  conclusive  that  the 
purchaser  was  empowered  to  receive  the  money  of  the  other  three  heirs. 

2.  If  the  purchaser  had  falsely  represented  that  he  had  the  authority  to 
receive  their  money,  it  would  be  a  trust,  if  any,  for  the  heirs  implied  from 
their  payment  of  the  purchase-money,  and  would  be  within  the  limitation 
of  tlie  6th  section  of  the  Act  of  April  22d  1856. 

3.  In  this  case  there  was  no  trust  ex  maUficin^  the  title  having  been  vested 
in  the  purchaser  by  valid  sale  under  the  decree  of  the  Orphans'  Court ;  the 
injury  to  the  three  heirs  was  simply  the  use  of  their  money  to  pay  for  the 
title. 

February  25th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Wil- 
liams, Meecur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  July  Term 
1878,  No.  53. 

This  was  an  ejectment  commenced  April  Ist  1870,  by  Rachel 
M.  W.  Townsend,  Wilson  Moore  Jenkins  and  Jacob  M.  Ellis,  exe- 
cutors, &c.,  of  John  Wilson  Moore,  deceased,  against  Michael  Roy, 
Patrick  McAdams,  John  Payne  and  E.  D.  Rush.  The  real  estate 
in  controversy  was  two  brick  messuages  and  a  frame  messuage 
situate  on  the  north  side  of  Sbippen  street,  between  Fifth  and  Sixth 
streets,  Philadelphia,  being  the  same  premises  which  Gilbert  S. 
Parker,  trustee,  conveyed  to  the  said  Michael  Roy  on  the  14th  of 
June  a.  d.  1853. 


Digitized  by  VjOOQIC 


830  SUPREME  COURT  IPhOaddphia 

[Roy  V.  Townsend.] 

The  case  was  tried  January  20th  1873,  before  Lynd,  J. 

On  the  trial  the  plaintiff  gave  in  evidence  certain  proceedings 
in  the  Orphans*  Court  of  Philadelphia  in  relation  to  the  estate  of 
Bernard  Roy,  deceased,  viz. : — 

July  2d  1852  petition  of  Bernard  Keenan,  setting  forth  that 
Bernard  Roy  died  in  1831,  intestate,  without  issue,  leaving  his 
mother  and  his  widow :  also  three  brothers,  Michael,  James  and 
Alexander,  and  four  sisters,  Catharine  wife  of  Edward  Keenan, 

Mary  wife  of Mc Anally,  Margery  wife  of  Patrick  Murray,  and 

Rosanna  wife  of  Charles  Gummings,  and  seised  of  the  land  in 
controversy,  and  other  land;  that  the  mother  and  widow  of  the 
intestate  afterwards  died;  that  in  1847  Catharine  Keenan  also 
died,  leaving  five  children,  viz. :  Bernard  the  petitioner,  Edward, 
Michael,  Sarah  and  Francis,  the  four  children  last  named  being 
minors  and  having  the  petitioner  for  their  guardian.  The  prayer 
was  for  partition  of  the  decedent's  real  estate.  An  inquest  was 
accordingly  awarded.  On  the  17th  of  September  1852  the  in- 
quest returned  that  the  premises  could  not  be  divided  without  pre- 
judice, &c.,  and  returned  a  valuation.  On  the  petition  of  Bernard 
Keenan  the  court  awarded  a  rule  on  the  heirs  to  accept  or  refuse 
the  estate  at  the  valuation,  and  in  case  of  refusal  to  show  cause 
why  the  same  should  not  be  sold.  Some  of  the  heirs  having  re- 
fused to  accept,  and  the  others  not  appearing  after  due  notice,  at 
the  return  of  the  rule,  and  it  appearing  to  the  court  that  there 
was  no  administrator,  &c.,  of  Bernard  Roy,  the  court,  on  the  7th 
of  January  1853,  appointed  Gilbert  S.  Parker  trustee,  to  make 
sale  of  the  premises.  On  the  18th  of  February  1853,  the  trustee 
returned  that  he  had  sold  the  part  of  the  premises  in  controversy 
to  Michael  Roy  for  J3000,  and  the  other  part  to  Michael  Ferry 
for  $1450 ;  on  the  same  day  the  sales  were  confirmed.  On  the 
15th  of  April  1853,  Michael  Roy  presented  a  petition  to  the  Or- 
phans* Court,  setting  forth  his  purchase  of  the  premises,  and  that 
he  was  attorney  in  fact  for  James  Boy,  Alexander  Roy  and  Charles 
Cummings  and  Rose  his  wife,  to  act  for  them  in  the  premises,  and 
to  execute  discharges  for  their  shares  of  the  estate  ;  he  prayed  the 
court  to  make  an  order  directing  the  trustee  to  execute  to  him  a 
deed  for  the  premises  purchased  by  him  on  his  payment  of  so  much 
of  the  purchase-money  as  was  distributable  t^  the  heirs  not  repre- 
sented by  him,  together  with  such  sum  as  might  be  necessary  to 
meet  a  proportionate  share  of  the  expenses,  &c.,  on  the  execution 
by  him  for  himself,  and  as  attorney  in  fact  of  proper  acquittances. 
The  Orphans*  Court  thereupon  appointed  W.  R.  Morris,  Esq., 
auditor  to  ascertain  and  report  the  names  of  the  distributees,  the 
amount  payable  to  each,  and  the  amount,  if  any,  payable  to  liens 
on  the  funds. 

The  auditor  reported  that  after  giving  notice  by  publication  in 
two  newspapers  in  Philadelphia,  he  sat  for  the  performance  of  his 
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duties.  There  were  present  at  the  hearing  Charles  Gibbons,  Esq., 
attorney  for  Michael  Boy  in  his  own  right  and  as  attorney  in  fact 
for  James  Boy,  Bose  GnmniiBgs  and  Alexander  Boy ;  Margaret 
Murray  and  her  husband  Patrick  Murray;  G.  W.  Thorn,  Esq.,  at- 
torney for  Mary  McAnaliy,  Bernard  Keenan  inrhis  own  right  and 
as  guardian  for  his  minor  brothers  and  sister.  The  auditor  re- 
ported that  the  balance  after  payment  of  expenses,  &c.,  arising 
from  the  sale  of  both  lots,  be  distributed  to  Michael  Boy,  Alexan- 
der Boy,  James  Boy,  Margery  Murray,  Bose  Cummings  and  the 
five  children  of  Catharine  Keenan,  deceased;  each  whole  share 
being  $495.07.  This  report  was  confirmed  nisi  June  8d  1853, 
and  the  trustee  was  directed  to  deliver  a  deed  for  the  premises  to 
Michael  Boy  on  his  payment  of  so  much  of  the  purchase-money  as 
was  distributable  to  the  heirs  not  represented  by  Michael  Boy. 
On  the  14th  of  June  Parker,  the  trustee,  delivered  a  deed  for  the 
premises  to  Michael  Boy ;  all  the  Orphans*  Court  proceedings  were 
recited  in  the  deed.  On  the  same  day  Michael  Boy  gave  a  mort- 
gage on  the  premises  to  John  Wilson  Moore  to  secure  the  payment 
of  $2250. 

There  was  evidence  that  Michael  Boy  had  never  been  made 
attorney  in  fact  for  the  heirs  whom  he  professed  to  represent,  and 
that  he  had  not  paid  them  the  sums  awarded  by  the  auditor. 

The  mortgage  was  sued  out  by  the  executors  of  the  mortgagee 
and  bought  by  them.  On  the  23d  of  March  1864,  Alexander 
Boy  brought  an  ejectment  for  the  premises,  and  on  the  6th  of  Sep- 
tember 1864  he  recovered  judgment ;  an  habere  facias  was  issued 
and  Alexander  Boy  put  into  possession.  The  plaintiffs  then 
brought  this  ejectment  against  the  defendants  as  the  persons  in 
possession  and  Alexander  Boy,  their  landlord,  was  permitted  to 
come  in  and  defend. 

The  defendants  requested  the  court  to  charge : — 

1.  That  if  they  find  from  the  evidence  that  Michael  Boy  was 
not  the  attorney  in  fact  for  Alexander  Boy,  James  Boy,  and  Bose 
Cummings,  and  the  deed  was  made  to  him.  by  an  order  of  the 
Orphans'  Court  without  paying  any  money  therefor,  under  the 
evidence  in  this  case  the  plaintiffs  can  recover  only  the  one  undi- 
vided third  part  of  the  property  mentioned  in  the  writ. 

2.  That  Michael  Boy,  by  taking  the  deed  from  Gilbert  S.  Parker, 
trustee,  under  his  petition  in  the  Orphans'  Court  when  the  sale  was 
made  under  the  proceedings  in  partition,  took  the  same  in  trust 
for  his  brothers  and  sisters,  except  that  part  to  which  he  was 
entitled  as  one  of  the  heirs-at-law  of  Bernard  Boy,  deceased. 

3.  That  there  being  no  evidence  in  this  cause  that  Michael  Boy 
ever  paid  over  to  his  brothers  and  sisters  their  share  of  the  estate 
awarded  to  tbem  under  the  proceedings  in  partition,  they  have  a 
legal  right  to  look  to  the  property  thus  taken  by  him  in  trust  for 
them. 
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4.  That  the  proceedings  in  the  Orphans'  Court,  from  whence  the 
mortgagee  derired  his  title,  were  notice  to  him  of  the  trust  upon 
which  Michael  Roy  held  the  title,  and  that  under  the  facts  proved 
in  this  cause  he  is  not  an  innocent  purchaser  without  notice,  there- 
fore can  recover  but  the  one  undivided  third  part  of  the  property, 
mentioned  and  described  in  the  writ. 

The  court  directed  a  verdict  for  the  plaintiffs,  subject  to  a  reserved 
question,  whether  under  the  evidence  there  was  a  resulting  trust 
in  Alexander  and  James  Roy  and  Rose  Cumming. 

The  defendant  obtained  a  rule  for  a  new  trial  and  for  judgment 
on  the  point  reserved 

The  court  (Lynd,  J.)  discharged  the  rule  and  entered  judgment 
for  the  plaintiff,  delivering  the  following  opinion : — 

"  This  was  an  ejectment.  The  title  of  the  plaintiff  was  under 
sale  in  partition  in  the  Orphans'  Court  of  the  estate  of  Michael 
Roy,  deceased.  The  proceedings  were  regular  and  usual,  except 
that  the  purchaser  instead  of  paying  to  the  trustee  appointed  by 
the  court  to  make  the  sale  and  conveyance  the  entire  purchase- 
money,  paid,  by  leave  of  court,  so  much  of  said  sum  as  was  not 
distributable  to  himself  and  three  other  heirs  of  Michael  Roy,  de- 
ceased, whom  as  was  alleged  he  represented.  The  defendant  main- 
tained that  as  to  these  three  heirs,  each  of  whom  was  entitled  to 
one-seventh,  there  was  a  resulting  trust ;  and  that  the  verdict  should 
have  been  in  favor  of  the  plaintiff  for  an  undivided  four-sevenths 
only  of  the  premises.  We  are  of  opinion  that  the  purchaser  took 
by  the  sale  a  legal  title  to  the  whole  property,  and  any  resulting 
trust  for  other  parties  must  be  asserted  by  them  in  the  appropriate 
mode,  and  within  the  time  limited  by  the  Act  of  April  22d  1856. 

'^  A  defendant  in  ejectment  may  set  up  an  outstanding  title  in  a 
third  person,  but  it  must  be  an  outstanding  legal  title.  That  the 
plaintiff  held  the  legal  title  in  trust  for  such  third  person,  certainly 
could  not  avail  the  defendant.  But  the  defendant  happens  to  be 
one  of  the  three  heirs  whom  the  purchaser,  at  the  sale  in  partition, 
claimed  to  represent,  as  above  stated ;  and  he  maintains  that  he 
can  set  up  at  least  his  own  equitable  title  to  the  one-seventh  of 
said  property ;  and  hence  the  verdict  for  the  plaintiff  should  at 
most  have  been  for  an  undivided  six-sevenths.  Unfortunately  for 
this  position  of  the  defendant  his  own  evidence  discloses  that  he 
came  into  possession  of  the  premises  by  proceedings  in  ejectment, 
commenced  on  the  23d  day  of  March  a.  d.  1864, '  in  which  he 
claimed  the  whole  premises.  But  the  deed  in  partition  was  deliv- 
ered and  recorded  June  14th  1853,  and  the  resulting  trust  in  favor 
of  defendant  could  not  therefore,  under  the  provisions  of  the  Act 
of  1856,  be  enforced  after  the  22d  day  of  April  1858 ;  primfi  facie, 
therefore,  the  ejectment  commenced  in  1864  was  too  late ;  the 
record  was  not  of  itself  evidence  that  the  action  was  to  enforce  the 
said  resulting  trust,  nor  that  the  possession  acquired  under  said 
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action  was  acquired  in  pursaance  of  said  trust.  On  the  contrary, 
as  he  claimed  the  whole  premises  when  the  resulting  trust  in  his 
favor  was  to  one-seventh  only,  it  is  evident  from  the  record  that 
his  action  was  not  brought  to  enforce  the  resulting  trust.  Upon 
all  the  evidence  then  the  defendant  is  not  a  ce9tu%  que  truft  in 
possession :  his  possession  is  that  of  a  mere  strttnger,  and  he  must 
yield  to  the  plaintiflTs  legal  title.  At  the  trial,  the  question  as  to 
whether  there  was  a  resulting  trust  in  favor  of  the  defendant  was 
reserved.  The  views  just  expressed  show  that  the  reservation  was 
immaterial.  Hence  the  motion  for  judgment  npon  the  point  re- 
served is  dismissed,  and  the  rule  for  a  new  trial  is  discharged." 
The  defendants  took  a  writ  of  error  ;  they  assigned  for  error : — 

1.  Dismissing  the  motion  on  the  point  reserved. 

2.  Not  rendering  judgment  for  the  defendants. 

3.  Deciding  the  trust  was  barred  by  the  Statute  of  Limitations 
of  1856. 

5.  Directing  the  jury  to  find  for  plaintiffs. 
7.  Entering  judgment  for  the  plaintiffs  for  the  whole  property 
mentioned  in  the  writ. 


Myeri  and  A.    V.  PareonSj  for  plaintiff  in  error. — 

Michael  Roy's  acts  were  fraudulent  and  vitiated  the  whole  trans- 
action ;  Murphy  v.  Hubert,  7  Barr  429 ;  Martin  v.  Gernandt,  7 
Harris  124.  The  Act  of  1866  therefore  does  not  apply  :  Biddle 
V.  Moore,  3  Barr  161 ;  Jackson  v.  Summerville,  1  Harris  859;  Har* 
ris  V,  Tyson,  12  Id.  347;  Miller's  Appeal,  6  Casey  478 ;  Rockafel- 
low  V.  Baker,  5  Wright  319 ;  Graham  t».  Pancoast,  6  Casey  89 ; 
Marple  v.  Kussart,  8  P.  F.  Smith  851. 

0.  W.  Katz  and  C.  CHbhonf^  for  defendants  in  error,  were  stop- 
ped by  the  court. 

Judgment  was  entered  in  the  Supreme  Court,  March  8th  1875, 
Per  Curiam. — The  title  of  the  plaintiff  vested  in  pursuance  of  a 
sale  and  confirmation  of  the  Orphans'  Court,  under  proceedings  in 
partition.  No  attempt  was  made  to  impeach  the  sale  for  fraud, 
and  the  decree  remains  unappealed  from  and  unreversed.  It  is 
obvious,  therefore,  that  the  entire  title  was  fully  vested  in  the  pur- 
chaser at  the  Orphans'  Court  sale.  The  purchaser  procured  an 
order  of  the  court  to  enable  him  to  use  his  own  share  of  the  pro- 
ceeds of  sale,  and  the  shares  of  three  others  for  whom  he  was 
attorney  in  fact,  as  he  set  forth  in  his  petition,  in  payment  of  the 
purchase-money.  It  is  claimed  that  this  made  him  a  trustee  of  the 
title  for  these  three  heirs,  on  the  grotind  that  he  falsely  represented 
himself  to  be  their  agent  and  attorney.  The  deed  was  made  to 
him  in  1853,  by  the  trustee  appointed  by  the  court.  There  are 
two  conclusive  answers  to  this  claim.     In  the  first  place  the  court 
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hsTing  considered  his  petition  and  made  the  order  which  hft^  never 
been  appealed  from,  or  vacated  or  reviewed,  the  fact  must  be  taken 
to  be  true,  certainly  without  evidence  to  disprove  it,  that  he  was 
empowered  to  receive  the  money.  Sixteen  years  had  elapsed 
from  the  thne  of  the  decree  until  this  snit  was  brought,  and  no 
steps  had  been  taken  in  the  Orphans*  Court  to  vacate  or  review  its 
order.  Clearly  therefore  every  presumption  was  in  favor  of  the 
authority  of  the  purchaser  to  retain  these  shares.  But  if  it  were 
even  conceded  that  he  had  no  authority  and  that  his  petition  falsely 
represented  his  right  to  receive  the  money ;  at  best,  if  any  trust 
could  arise,  it  would  be  a  trust  implied  from  the  payment  of  so 
much  of  the  purchase-money  with  the  funds  of  these  three  heirs, 
and  this  would  bring  the  case  within  the  limitation  in  the  6th 
section  of  the  Act  of  22d  April  1856.  No  trust  ex  malefieio  arose, 
for  the  title  vested  by  a  lawful  and  valid  sale  under  the  Orphans' 
Court  decree,  and  the  injury  to  these  three  heirs  was  simply  in  the 
use  of  their  money  to  pay  for  the  title. 

Judgment  affirmed. 


7^  4^1  Hanna  versus  Holton. 

1.  The  assignment  of  a  security  to  a  creditor  to  hold  as  collateral  security 
of  his  debt,  establishes  a  privity  of  ooDtract,  which  invests  him  with  the 
ownership  of  the  collateral  for  all  purposes  of  dominion  of  the  debt 
assigned. 

2.  When  the  collateral  is  lost  by  the  insolvency  of  the  debtor  in  it,  through 
the  supine  negligence  of  the  creditor,  he  must  account  for  the  loss  to  his 
own  deotor. 

3.  Plaintiff  assi^ed  to  defendant  a  judgment  against  Jackson,  the  lien  of 
which  expired  September  18(33,  as  collateral  for  mone^  lent  to  plaintiff;  de- 
fendant neglected  to  revive  the  lien ;  Jackson  sold  his  land  July  1866  and 
the  judgment  against  him  was  lost.  Hdd  that  defendant  was  liable  to  plain* 
tiff  on  the  ground  of  negligenee. 

4.  Jackson,  at  the  sale  of  bis  land,  was  solvent,  and  the  judgment  was 
collectible.  He  afterwards  died  insolvent.  Hdd  that  the  Statute  of  Limita- 
tions began  to  run  from  the  time  of  the  sale,  not  from  the  time  when  the 
lien  expired. 

January  —  1873.  Before  Rbad,  C.  J.,  Agnew,  Williams, 
and  Mbrcur,  JJ.     Re-argued  at  Harrisburg,  June  Ist  1874. 

Error  to  the  Court  of  Common  of  Pleas  Chester  county:  Of 
January  Term  1872,  No.  250. 

This  was  an  action  on  the  case,  brought  October  6th  1870,  by 
Alexander  Holton  against  William  Hanna,  to  recover  damages  for 
negligence,  in  not  reviving  and  continuing  the  lien  of  a  judgment 
against  Jackson  A.  Holton,  in  favor  of  the  plaintiff,  which  had 
been  assigned  to  the  defendiint  as  collateral  security  for  money 
borrowed  by  the  plaintiff  from  him. 
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The  defendant  pleaded  "  Not  Guilty"  and  the  Statute  of  Limi- 
tations. 

On  the  19th  of  March  1858,  Jackson  A.  Holton  executed  to 
the  plaintiff  a  bond  with  warrant  of  attorney  to  confess  judgment 
for  91000,  payable  in  five  years  with  interest ;  judgment  on  this 
bond  was  entered  by  virtue  of  the  warrant  of  attorney  on  the  27th 
of  September  1858 ;  it  was  the  first  lien,  and  well  secured  on  a 
farm  belonging  to  Jackson  A.  Holton.  On  the  22d  of  October 
1860,  the  plaintiff  borrowed  from  the  defendant  9550,  for  which 
he  gave  his  bond  payable  on  the  25th  day  of  the  next  March,  and 
assigned  as  collateral  security,  the  bond  and  judgment  above  men- 
tioned against  Jackson  A.  Holton,  the  judgment  being  marked  on 
the  record  for  the  use  of  the  defendant  as  collateral  security  for 
the  debt  of  plaintiff  to  defendant.  On  the  27th  of  September 
1863,  the  lien  of  the  plaintiff's  judgment  against  Jackson  A.  Holton 
expired,  and  was  not  afterwards  revived.  On  the  14th  of  July 
1866,  Jackson  A.  Holton  sold  his  farm,  which  was  all  the  real 
estate  that  he  owned ;  he  received  all  the  purchase-money,  and  the 
bond  to  the  plaintiff  remained  unpaid.  Jackson  A.  Holton  died 
insolvent  on  the  8th  of  January  1867,  and  the  bond  of  the  plain- 
tiff against  him  was  entirely  lost. 

These  facts  appeared  on  the  trial  November  14th  1871,  before 
Butler,  P.  J. 

The  defendant's  points  were : — 

1.  The  Statute  of  Limitations  bars  the  plaintiff^s  recovery. 

2.  It  was  not  the  duty  of  the  defendant  to  pursue  Jackson  A. 
Holton  for  the  collection  of  the  bond  assigned  as  collateral  security, 
or  of  the  judgment  entered  upon  it. 

3.  It  was  not  the  duty  of  the  defendant  to  cause  the  lien  of  the 
judgment,  marked  to  his  use  as  collateral  security,  to  be  revived. 

4.  The  plaintiff  having  obligated  himself  to  pay  the  defendant 
the  $550  bond,  nearly  two  years  before  the  $1000  bond  assigned 
as  collateral  security  was  pavable  or  could  be  collected,  and  two 
years  and  a  half  before  the  lien  of  the  judgment  entered  upon  it 
had  expired,  and  having  neglected  to  pay  the  $550  bond,  he  was 
in  default  to  the  defendant,  and  there  was  no  further  duty  on  the 
defendant  to  the  plaintiff  with  reference  to  said  assigned  bond  or 
to  said  judgment. 

The  court  answered  the  points  as  follows : — 

"  We  cannot  charge  the  jury  as  requested  by  the  first  point — 
that  *the  Statute  of  Limitations  bars  the  plaintiff's  recovery.' 

"  We  think  it  does  not.  We  do  not  regard  the  neglect  to  revive 
the  lien  at  the  expiration  of  the  first  five  years  as  the  cause  of 
action,  but  the  continued  neglect  of  the  judgment  thereafter,  which 
resulted  in  its  loss. 

"  The  negligence  commenced  at  the  period  indicated,  and  con- 
tinued up  to  the  time  the  land  was  sold,  at  least. 
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"  The  redress  sought  is  ndt  for  the  loss  of  the  lien,  in  1868,  but 
for  the  loss  of  the  value  of  the  judgment.  This  latter  loss  was 
not  sustained  when  the  lien  first  expired ;  nor  until  the  land  was 
parted  with  and  the  debtor  had  become  insolvent,  years  after.  If 
the  judgment  had  been  re-assigned  upon  the  expiration  of  the  lien, 
and  the  plaintiff,  lying  still  until  the  sale  of  the  land  and  insolvency 
of  the  debtor,  had  brought  suit  in  1866,  for  the  loss  of  his  property, 
basing  his  claim  upon  the  6riginal  neglect  to  revive,  he  certainly 
would  have  been  answered  that  the  loss  did  not  result  from  this, 
but  from  subsequent  negligence  of  his  own ;  and  it  would  have 
been  conclusive.  If  an  action  had  been  brought  upbn  the  expira- 
tion of  the  lien,  the  complaint  could  not  have  been  what  it  now  is 
— negligence— whereby  the  value  of  the  judgment  was  lost.  It 
must  have  been  negligence  by  which  one  of  its  incidents  merely 
(the  Hen)  was  lost;  &nd  as  this  could  then  have  been  readily  re- 
stored, and  the  plaintiff  placed  where  he  was  before,  the  damages, 
if  any,  must  have  been  virtually  nominal. 

"  The  question  raised  by  the  point  is,  however,  a  very  interesting 
one,  and  we  regret  that  the  time  afforded  us  will  allow  of  no  more 
than  this  very*  brief  indication  of  the  ground  on  which  we  dispose 
of  it. 

"  The  remaining  points  are  also  disaflirmed.  We  will  not  say 
that  it  was  the  duty  of  the  defendant,  under  the  circumstances 
shown  here,  to  issue  execution  for  the  collection  of  the  judgment, 
80  long  as  its  lien  continued  on  the  land ;  but  we  think  it  was  his 
duty  to  take  care  that  the  lien  continued ;  that  the  hold  upon  the 
land  was  preserved;  and  that  the  judgment  did  not,  while  in  his 
hands,  become  less  secure,  or  less  valuable,  by  reason  of  any 
omission  of  his.'* 

W.  B,  WaddeU  and  P.  F,  Smith  (with  whom  was  G^,  F.  Smith), 
for  plaintiff  in  error. — The  bond  and  judgment  being  assigned,  not 
for  collection  but  as  collateral,  the  defendant  incurred  no  responsi- 
bility but  from  positively  detrimental  acts :  United  States  v. 
Simpson,  8  Penna.  R.  437  ;  Mundorff  v.  Simpson,  5  Watts  172  ; 
Morrison  v,  Hartman,  2  Harris  55 ;  Bank  United  States  v.  Pea- 
body,  8  Harris  464.  As  to  the  Statute  of  Limitations,  the  cause 
of  action  accrued  when  the  negligence  occurred,  irrespective  of  the 
time  when  the  consequential  loss  accrued:  Miller  v.  Wilson,  12 
Harris  114 ;  Wilcox  v.  Plummer,  4  Peters  172  ;  Howell  v.  Younjr, 
5  B.  &  C.  259 ;  Funk  v.  Smith,  16  P.  F.  Smith  27 ;  Rhines  v. 
Evans,  Id.  192;  Crawford  r.  Gaulden,  88  Geo.  173 ;  Stephens  r. 
Downey,  8  P.  F.  Smith  424. 

W.  Mc  Veagh  and  J.  J,  L^win,  for  defendant  in  error. — The 
transfer  of  Jackson  A.  Holton*s  bond  as  collateral  put  it  wholly 
for  the  purposes  of  care,  protection,  Ac.  in  the  hands  of  the  de- 
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fendant ;  and  the  plaintiff  had  no  rieht  to  exercise  any  control 
over  it.  Whilst  the  defendant  below  held  the  collateral  security, 
his  duties  towards  it  were  active,  and  he  was  bound  to  use  due 
diligence  in  regard  to  it.  If,  at  the  termination  of  such  bailment, 
the  collateral  security  was  less  valuable  by  reason  of  the  negligent 
conduct  of  the  defendant  while  it  was  in  his  hands  as  collateral 
security,  an  action  for  the  loss  accrued  to  the  plaintiff  against  the 
defendant :  Lyon  v.  Huntingdon  Bank,  12  S.  &  R.  68 ;  Lishy 
V.  O'Brien,  4  Watts  141 ;  Beale  v.  The  Bank,  5  Id.  529  ;  Miller 
V.  The  Gettysburg  Bank,  8  Id.  192;  Dyott's  Estate,  2  W.  &  S. 
490  ;  Mullen  v.  MLorris,  2  Barr  85 ;  Spalding  v.  The  Bank,  9  Id. 
28;  Insurance  Co.  v.  Smith,  1  Jones  120;  Sellers  &  Nichols  v, 
Jones,  10  Harris  427 ;  Williamson  v.  McClure,  1  Wright  410 ;  Insur- 
ance Co.  V.  Marr,  10  Id.  507  ;  Runel  v.  Heister,  10  Ala.  535 ;  Car- 
din  V.  Jones,  23  Geo.  175 ;  Stevin  v.  Morrow,  4  Ind.  425 ;  Noland 
V.  Clark,  10  B.  Mon.  239 ;  Bank  v.  Martin,  1  La.  Ann.  340 ; 
Jemison  v.  Parker,  7  Mich.  355.  As  to  the  Statute  of  Limita- 
tions, no  right  of  action  accrued  till  July  14th  1866,  when  J.  A. 
Holton  sold  his  land ;  for  until  then  there  was  no  loss  to  the  plain- 
tiff. The  duty  of  conducting  the  litigation  is  an  entire  duty,  ex- 
tending from  its  beginning  to  its  close,  and  any  action  concerning  it, 
whether  for  liability  for  negligence  in  conducting  it,  may  await  its 
conclusion  without  danger  from  the  Statute  of  Limitations,  unless 
the  negligence  is  sooner  known  :  Foster  v.  Jack,  4  Watts  339  ; 
Derrickson  v.  Cady,  7  Barr  27  ;  Lichty  v.  Hugus,  5  P.  F.  Smith 
434  ;  Overton  v.  Tracey,  14  S.  &  R.  811 ;  Leinhart  v.  Forringer, 
1  Penna.  B.  492 ;  Jones  v.  Trimble,  3  Rawle  381 ;  Poe  v.  Foster, 
4  W.  &  S.  351 ;  Lytic  v.  Mehaffy,  8  Watts  267 ;  Vanhorn  v.  Scott, 
4  Casey  316;  Evans  t;.  Lee,  11  Harris  88;  Bank  v.  Waterman, 
26  Conn.  324 ;  Insurance  Co.  v.  Marr,  10  Wright  504 ;  Newbert  v. 
Cunningham,  60  Maine  231 ;  Hancock  v.  Wilhoite,  1  Duvall  588 ; 
Polly  V.  McCall,  37  Ala.  20 ;  Keefer  v.  Zimmerman,  22  Md.  274  ; 
Norton  v.  Hall,  41  Verm.  471 ;  Bottom  v.  Williams,  3  Bush  521 ; 
Singleton  v.  Townsend,  45  Mo.  379 ;  Angell  on  Lim.,  sect.  173. 

Mr.  Justice  Agnew  delivered  the  opinion  of  the  court,  May 
17th  1878. 

The  cases  cited  for  the  plaintiff  in  error  are  chiefly  those  of 
sureties  where  the  indulgence  of  the  creditor  was  purely  permis- 
sive, and  the  surety  was  therefore  held  not  to  be  discharged.  A 
creditor  who  holds  a  collateral  security  for  the  protection  of  his 
debt  stands  in  a  different  relation  to  the  assignor  of  the  collateral, 
though  the  latter  be  his  debtor.  By  the  assignment  a  privity  in 
contract  is  established,  which  invests  the  assignee  with  the  owner- 
ship of  the  collateral,  for  all  purposes  of  dominion  over  the  debt 
assigned.  He  alone  is  empowered  to  receive  the  money  to  be  paid 
upon  it,  and  to  control  it  in  order  to  protect  his  right  under  the 
28  P.  F.  Smith~22. 
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assignment.  This  is  the  ground  of  the  creditor's  liability  for  the 
collateral,  as  stated  by  Tilghman,  C.  J.,  in  Lyon  v.  Huntingdon 
Bank,  12  S.  k  R.  68 ;  and  also  by  the  court  in  Beale  v.  The 
Bank,  5  Watts  630.  It  is  therefore  settled  in  this  state  that  where 
the  collateral  is  lost  by  the  insolvency  of  the  debtor  in  the  collat- 
eral instrument,  through  the  supine  negligence  of  the  creditor,  he 
must  account  for  the  loss  to  his  own  debtor,  who  invested  him  with 
its  entire  control :  Miller  v.  Gettysburg  Bank,  8  Watts  192  ;  Bank 
U.  S.  V.  Peabody,  8  Harris  454 ;  Dyott*s  Estate,  2  W.  &  S.  490 ; 
Chambersburg  Ins.  Co.  v.  Smith,  1  Jones  120 ;  Sellers  et  ah  v, 
Jones,  10  Harris  427 ;  Lishy  v.  O'Brien,  4  Watts  141 ;  Muir- 
head  v.  Kirkpatrick,  9  Harris  237 ;  Ins.  Co.  v,  Marr,  10  Wright 
504.  We  perceive  no  error,  therefore,  in  the  decision  of  the  court 
below,  that  William  Hanna  must  account  to  Alexander  Holton  for 
the  loss  of  the  assignment  against  Jackson  A.  Holton,  by  reason  of. 
his  omitting  to  keep  up  its  lien,  and  afterwards  failing  to  proceed 
to  collect  it,  until  Jackson  became  insolvent. 

This  action  is  not  founded  on  the  loss  of  lien  alone.  That  is 
but  a  circumstance  or  one  of  the  facts  constituting  negligence. 
Had  the  failure  to  revive  the  judgment  been  the  only  cause  of  the 
loss  of  the  debt,  as  under  some  circumstances  it  might  be,  the  six 
years  having  then  elapsed  before  suit,  the  Statute  of  Limitations 
would  have  been  a  bar.  But  the  loss  of  the  lien  was  not  in  this 
instance  the  sole  cause  of  the  loss  of  the  debt.  Jackson  A.  Holton 
continued  solvent,  and  the  judgment  remained  collectible  until 
1866,  when  Jackson  sold  his  property,  and  actually  received  a 
large  part  of  the  purchase-money  himself.  Alexander  Holton*3 
debt  to  Hanna  was  contracted  in  October  1860,  and  he  then  as- 
signed to  Hanna  the  judgment  against  Jackson  A.  Holton  as  collat- 
eral security.  The  lien  of  the  judgment  expired  in  September 
1863  ;  Jackson  sold  his  farm  in  July  1866,  and  died  insolvent  in 
1867  ;  Hanna  in  the  meantime  taking  no  step  to  secure  or  to  col- 
lect the  judgment,  which  all  this  time  stood  marked  to  his  use 
on  the  docket.  It  is  very  clear  that  the  real  injury  to  Alexander 
Holton  was  not  consummated  until  Jackson  sold  his  farm,  and  put 
the  proceeds  in  his  pocket.  The  cause  of  action  then  arose,  and 
the  statute  then  began  to  run.  At  least,  this  was  the  earliest 
period  it  could  arise,  and  this  was  only  four  years  before  the  com- 
mencement of  the  action.  The  statute  was  no  bar,  therefore,  and 
the  judgment  is  therefore  affirmed. 

On  the  re-argument,  the  judgment  was  affirmed  for  the  reasons 
in  the  foregoing  opinion. 
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French  verms  Commonwealth  ex  ret  Zimmerman. 

1.  Sect.  22,  art.  5  of  the  Constitution,  requiring  the  erection  of  separate 
Orphans^  Courts  in  counties  containing  more  than  15(),()00  inhabitants,  and 
constituting  the  register  clerk  of  such  court,  is  designed  to  establish  a  new 
tribunal  for  the  administration  of  that  branch  of  the  law  and  to  provide  for 
its  new  officials. 

2.  It  withholds  from  the  former  clerk  pf  an  Orphans'  Court  the  newly- 
created  powers  and  duties  pertaining  to  a  clerk  of  toe  new  court. 

3.  The  Act  of  May  19th  1874,  providing  for  the  erection  of  a  separate 
Orphans'  Court  in  Luzerne  county,  &c.,  substantially  re-enacts  the  constitu- 
tional requirement. 

4.  The  register  of  wills  in  such  counties  had  no  such  vested  right  to  his 
office  as  to  preclude  the  people  from  abolishing  the  office  or  abridging  the 
term  by  the  New  Constitution. 

5.  A  register  of  wills  of  Luzerne  county  was  commissioned  in  1872  for 
three  years;  in  1873  a  clerk  of  the  Orphans'  Court  was  commissioned  for 
three  years ;  in  1874  a  separate  Orphans'  Court  was  established.  Held,  that 
under  the  New  Constitution,  the  register  was  clerk  of  the  Orphans'  Court. 

6.  The  former  Orphans'  Court  having  been  abolished  by  the  Constitution, 
the  powers  and  duties  of  the  clerk  fell  with  it. 

May  Slst  1875.  At  Harrisburg.  Before  Agnew,  C.  J.,  Shars- 
WOOD,  Mbrcur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Luzerne  county :  Of 
January  Term  1875,  No.  180. 

This  was  a  quo  warranto,  issued  out  of  the  Court  of  Common 
Pleas  of  Luzerne  county,  January  5th  1875,  on  the  relation  of 
Michael  Zimmerman  against  S.  L.  French,  to  show  by  what  warrant 
the  respondent  exercised  the  office  of  clerk  of  the  Orphans*  Court 
of  that  county,  to  which  the  relator  averred  he  had  been  duly 
elected  and  commissioned. 

The  answer  of  the  respondent  was  that  he  had  been  duly  elected 
register  of  wills  of  Luzerne  county  on  the  2d  Tuesday  of  October 
1872,  and  commissioned  to  hold  that  office  until  the  1st  day  of 
December  1875,  and  in  pursuance  thereof  he  had  been  duly  quali- 
fied, and  entered  upon  the  duties  of  that  office,  and  continued  to 
exercise  the  same ;  that  in  pursuance  of  an  Act  of  Assembly  of  ' 
May  19th  1874,  sect.  5,  Pamph,  L.  209,  there  was  organized  in 
Luzerne  county  a  separate  court,  to  be  called  the  *'  Orphans'  Court 
of  Luzerne  county,"  that  by  virtue  of  that  act  the  register  of 
wills  became  clerk  of  that  court ;  that  said  act  was  enacted  under 
the  mandate  of  sect*  22,  art.  5,  of  the  Constitution  of  Pennsyl- 
vania; that  by  virtue  of  his  election  and  commission  aforesaid  and 
the  laws  and  constitution  of  this  Commonwealth,  and  in  obedience 
to  a  decree  of  the  said  Orphans'  Court  of  January  4th  1875,  the 
respondent  entered  upon  his  duties  as  clerk  of  said  Orphans'  Court, 
and  continues  to  exercise  said  office. 

The  relator  demurred  to  the  answer. 

The  22d  sect,  of  art.  5  of  the  Constitution,  directs  the  legisla- 
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ture  "  in  every  county  wherein  the  population  shall  exceed  150,000, 
to  establish  a  separate  Orphans*  Court,  and  that  in  any  county  in 
which  a  separate  Orphans'  Court  shall  be  established,  the  register 
of  wills  shall  be  clerk  of  said  court." 

By  sect.  26th  of  the  schedule,  "  All  persons  in  oflSce  in  this  Com- 
monwealth at  the  time  of  the  adoption  of  this  constitution,  and  at 
the  first  election  under  it,  shall  hold  their  respective  offices  until 
the  term  for  which  they  have  been  elected  or  appointed  shall  ex- 
pire, and  until  their  successors  shall  be  duly  qualified,  unless  other- 
wise provided  in  this  constitution.*' 

The  Court  of  Common  Pleas  (Harding,  P.  J.)  entered  judgment 
of  ouster  against  the  defendant ;  this  was  assigned  for  error  on  the 
removal  of  the  record  to  the  Supreme  Court  by  writ  of  error. 

H,  M,  Hoyt^  for  plaintiff  in  error. — The  relator  had  no  such 
vested  right  to  the  full  term  of  his  office  as  *'  clerk  of  the  courts," 
that  the  people,  in  convention  assembled,  could  not  either  abolish 
his  term  or  his  office :  Cooley's  Constitutional  Limitations  276 ; 
Butler  r.  Pennsylvania,  10  Howard  402;  Commonwealth  v.  Bacon, 
6  S.  &  R.  322 ;  Commonwealth  v.  Mann,  5  W.  &  S.  418 ;  Barker 
v.  Pittsburg,  4  Barr  49.  Is  either  the  term  or  the  office  abolished 
by  the  new  constitution,  and  the  Act  of  1874,  in  pursuance  of  it  ? 
He  then  cited  and  discussed  the  sections  of  the  constitution  above 
referred  to. 

J.  JB.  Campbell  and  G.  B.  Kulp^  for  defendant  in  error,  also 
cited  and  discussed  the  same  sections  of  the  constitution.  When 
the  constitution  intends  to  annul  an  existing  law,  it  expresses  the 
intention  in  unambiguous  language:  0*Mara  v.  Commonwealth, 
25  P.  F.  Smith  424 ;  Farmers*  &  Mechanics*  Bank  v.  Smith,  8  S. 
&  R.  69 ;  Monongahela  Nav.  Co.  v.  Coon,  6  W.  &  S.  101. 

Mr.  Justice  Mbrcur  delivered  the  opinion  of  the  court,  June 
8th  1875. 

Article  5,  sect.  22,  of  the  constitution  declares,  "  in  every  county 
wherein  the  populatian  shall  exceed  one  hundred  and  fifty  thou- 
sand, the  General  Assembly  shall,  and  in  any  other  county  may, 
establish  a  separate  Orphans'  Court,  to  consist  of  one  or  more  judges 
who  shall  be  learned  in  the  law,  which  court  shall  exercise  all  the 
jurisdiction  and  powers  now  vested  in,  or  which  may  hereafter  be 
conferred  upon,  the  Orphans*  Courts,  and  thereupon  the  jurisdic- 
tion of  the  judges  of  the  Court  of  Common  Pleas  within  such  county, 
in  Orphans'  Court  proceedings,  shall  cease  and  determine.  In  any 
county  in  which  a  separate  Orphans*  Court  shall  be  established, 
the  register  of  wills  shall  be  clerk  of  such  court,  and  subject  to  its 
directions  in  all  matters  pertaining  to  his  office ;  he  may  appoint 
assistant  clerks,  but  only  with  the  consent  and  approval  of  said 
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court.  All  accounts  filed  with  him  as  register  or  as  clerk  of  the 
said  separate  Orphans*  Court  shall  be  audited  by  the  court  without 
expense  to  parties,  except  where  all  parties  in  interest  in  a  pend- 
ing proceeding  shall  nominate  an  auditor,  whom  the  court  may,  in 
its  discretion,  appoint.  In  every  county  Orphans'  Courts  shall  pos- 
sess all  the  powers  and  jurisdiction  of  a  Register's  Court,  and 
separate  Registers*  Courts  are  hereby  abolished." 

Thus  this  section  provides  for  the  erection  of  a  new  court ;  when 
erected  all  jurisdiction  in  Orphans*  Court  proceedings  is  taken  from 
the  judges  of  the  Court  of  Common  Pleas  and  vested  in  this  new 
court.  The  former  clerk  of  the  Orphans'  Court  does  not  become 
clerk  of  the  new  court,  but  the  register  of  wills  becomes  its  clerk. 
It  is  not  the  former  clerk  of  the  Orphans'  Court  that  the  constitu- 
tion declares  shall  be  subject  to  the  direction  of  the  new  court ; 
but  it  is  the  new  clerk,  the  register  of  wills.  It  is  this  new  clerk, 
and  not  the  old  one,  who  is  authorized  to  appoint  assistant  clerks. 
There  is  nothing  in  the  section,  either  expressed  or  implied,  indica- 
ting that  the  clerk  of  the  former  Orphans'  Court  should  become 
clerk  of  the  new  Orphans*  Court  for  a  single  hour.  The  manifest 
design  was  to  establish  a  new  tribunal  for  the  administration  of 
that  branch  of  the  law,  and  provide  for  its  new  oflSeials.  The 
same  section  that  takes  from  the  judges  of  the  Court  of  Common 
Pleas  all  Orphans'  Court  jurisdiction,  and  from  a  register  of  wills 
all  power  to  sit  in  a  Register's  Court,  just  as  clearly  withholds 
from  the  former  clerk  of  an  Orphans'  Court  the  newly-created 
powers  and  duties  appertaining  to  a  clerk  of  the  new  court. 

Hence  the  Act  of  Assembly  of  the  19th  of  May  1874,  pro- 
viding for  the  creation  of  a  separate  Orphans'  Court  in  the  counties 
of  Philadelphia,  Allegheny  and  Luzerne,  substantially  re-enacted 
the  constitutional  requirement,  and  in  the  5th  section  declared 
that  the  register  of  wills  in  each  of  said  counties  '^  shall  be  the 
clerk  of  such  court." 

It  is  well  established  and  conceded  that  the  relator  had  no  such 
vested  right  in  his  oflSce  as  to  preclude  the  people  from  abolishing 
the  oflBce  or  abridging  his  term  by  the  adoption  of  a  new  consti- 
tution inconsistent  therewith.  It  is  contended,  however,  such  was 
not  the  intention  of  the  present  constitution.  In  other  words,  it 
is  claimed  that  the  relator  is  continued  in  office  until  the  expiration 
of  the  term  for  which  he  was  elected  by  the  26th  section  of  the 
schedule.  It  declares  **all  persons  in  office  in  this  Commonwealth 
at  the  time  of  the  adoption  of  this  constitution,  and  at  the  first 
election  under  it,  shall  hold  their  respective  offices  until  the  time 
for  which  they  have  been  elected  or  appoipted  shall  expire,  and 
until  their  successors  shall  be  duly  qualified,  unless  otherwise  pro- 
vided in  this  constitution." 

The  closing  language  of  this  section  clearly  indicates  that  all 
persons  shall  not  continue  to  hold  their  respective  offices  until  the 
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expiration  of  the  term  for  which  they  were  elected.  The  saving 
power  of  the  schedule  extends  not  to  officers  where  it  is  ^\  otherwise 
provided  in  the  constitution." 

The  particular  court  of  which  the  relator  had  been  elected  clerk 
being  abolished,  his  powers  and  duties  as  such  clerk  necessarily 
fell  with  it.  The  continuance  of  a  clerk  to  a  court,  after  that  court 
has  ceased  to  exist,  would  present  an  anomaly  that  finds  no  war- 
rant in  the  constitution  or  laws  of  this  Commonwealth.  Neither 
the  body  of  the  constitution  nor  the  schedule  provides  for  the 
continuance  of  an  office  after  all  powers  and  duties  are  taken  there- 
from. So  far  at  least  as  to  give  to  the  new  Orphans*  Court  another 
official  as  its  clerk,  it  is  "otherwise  provided  in  this  constitution." 

Hence,  if  we  entertained  doubts  (which  we  do  not)  that  the  office 
of  the  relator  was  substantially  abolished  and  his  term  abridged 
by  the  constitution,  it  is  very  clear  that  he  is  not  thereby  trans- 
ferred to  the  new  Orphans* 'Court,  nor  authorized  to  perform  the 
duties  appertaining  thereto. 

The  respondent  was  duly  elected  and  commissioned  register  of 
wills  in  and  for  the  county  of  Luzerne.  He  entered  on  the  duties 
of  that  office  and  continued  to  discharge  them.  The  learned  judge 
therefore  erred  in  rdtidering  a  judgment  of  ouster  against  him, 
and  it  must  be  reversed. 

Judgment  reversed,  and  judgment  in  favor  of  the  de- 
fendant, with  costs. 


Fritz  et  al.  verms  Brandon  et  al. 

1.  Silliman,  July  Ist  1873,  applied  for  eighteen  tracts  *^  supposed  to  be  in 
Berks  county,"  warrants  were  placed  in  hands  of  Vanderslice,  deputy  sur- 
rey or  of  Berks;  he  surveyed  them  in  a  single  block  in  Northumberland^  and 
returned  the  surveys  July  16th ;  there  was  no  evidence  of  acceptance ;  a 
caveat  was  entered  by  persons  claiming  prior  surveys  as  interfered  with.  In 
October  1873,  Gray,  deputy  surveyor  or  Northumberland,  having  the  war- 
rants, located  fourteen  of  the  eighteen  in  a  single  block,  partly  on  the  for- 
mer locations  avoiding  the  interference :  Held^  that  the  presumption  was 
that  Silliman  had  abandoned  the  Vanderslice  surveys,  that  they  were  not 
accepted,  and  that  new  authority  had  been  given  by  the  surveyor  general 
to  locate  the  warrants. 

2.  In  1829  Bitler  obtained  a  warrant  which  was  located  so  as  to  interfere 
with  three  of  the  fourteen  tracts  ;  the  plaintiffs  claimed  under  a  tax  sale  of 
Hitler's  tract,  alleging  that  the  Gray  surveys  were  void :  Held,  that  evidence 
of  patents  for  other  surveys  (beside  the  three)  in  the  block  waa  admissible 
as  showing  confirmation  of  the  Gray  surveys. 

3.  When  one  person  owns  all  the  warrants  they  may  be  surveyed  in  a 
single  block  by  exterior  lines,  leaving  the  interior  Imes  to  be  settled  by  the 
owner. 

4.  A  patent  cures  all  irregularities  in  surveys. 

5.  A  4epoty  sqrveyor^s  authority  is  exhausted  by  his  return,  unless  there 
be  new  authority  from  the  surveyor  general  or  board  of  property. 
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6.  The  authority  of  the  survejor  general  is  not  exhauflted  by  the  return 
of  his  deputy,  until  he  accepts  the  purchase-money. 

7.  The  Gray  surveys  having  been  accepted  and  patents  issued  on  some  of 
them  acquiesced  in  for  thirty  years,  the  Vandershce  surveys  having  never 
been  recognised,  the  presumption  is  violent  that  they  were  abandoned  and  a 
new  direction  given  from  the  surveyor  general  to  Gray. 

8.  The  acceptance  of  Gray's  block  survey  and  granting  patents  on  some 
of  the  surveys  to  Silliman  and  his  assigns  left  the  Vanderslice  surveys  open 
to  appropriation. 

9.  The  three  tracts  of  the  Gray  surveys  interfered  with  by  Bitler's  were 
sold  for  taxes,  July  10th  1844,  in  the  names  of  the  warrantees,  to  the  com- 
missioners ;  on  the  same  day  the  Hitler  was  sold  for  taxes,  in  his  name  to 
the  commissioners ;  on  the  16th  of  July  1849,  the  commissioners  sold  the 
three  to  Roseberry,  and  the  Bitler  to  Straub ;  in  September  1849  they  deli- 
vered the  deed  to  Roseberry ;  in  consequence  of  dispute,  the  purchase-money 
was  not  paid  by  Straub  until  1854,  when  his  deed  was  delivered  :  Held,  that 
the  Gray  surveys  being  valid,  the  sale  of  the  three  conveyed  the  better  title. 

10.  Roseberry 's  title  would  prevail  also,  because  he  had  first  paid  the  pur- 
chase-money and  obtained  his  deed. 

May  3l8t  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mbrcur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Schuylkill  county :  Of 
January  Term  1874,  No.  224. 

This  was  an  action  of  ejectment,  commenced  April  22d  1863,  by 
Nelson  Brandon  and  Henry  Snyder  against  Andrew  Fritz,  Henry 
Fermier,  John  H.  Brown  and  others,  "  for  a  tract  of  land  in  Union 
township,  Schuylkill  county  (formerly  Northumberland  county), 
containing  about  200  acres  or  thereabouts,  bounded  by  lands  sur- 
veyed to  James  Smith,  Christian  Immel,  John  Klinger  and  others, 
being  the  same  tract  of  land  which  was  owned  by  Elizabeth  Bitler,'* 
&c.  Edward  J.  Silliman  and  James  B.  Boylan  were  afterwards 
added  as  plaintiffs. 

The  case  was  tried  November  17th  1873,  before  Pershing,  P.  J. 

The  plaintiffs  gave  in  evidence,  warrant  dated  March  21st  1827, 
to  John  Bitler  for  100  acres  of  land,  being  unimproved,  &c.,  in  the 
township  of  Union  ;  survey  by  G.  Reber,  deputy  surveyor,  June 
22d  1829,  for  199  acres  63  perches  and  allowance ;  calls  to  adjoin 
Casper  Thiel  on  north,  James  Smith  on  east,  and  vacant  on  south 
and  west ;  accepted  17th  1829. 

They  gave  evidence  that  the  title  to  this  survey  had  passed  to 
Elizabeth  and  Hannah  Bitler,  and  showed  assessments  in  their 
name  for  1842  and  1843  of  300  acres  of  unseated  land  in  Union 
township,  from  the  treasurer's  sales  book  ;  the  sale  on  June  lOtb 
1844,  of  800  acres  in  the  name  of  Elizabeth  and  Hannah  Bitler  to 
the  county  commissioners.  They  then  gave  in  evidence  under 
objection  and  exception,  assessments  on  the  same  land  from  1832  to 
1841  inclusive,  for  the  purpose  of  identifying  it  with  the  land  sold 
by  the  treasurer  in  1844 ;  deed  Henry  Shoemaker,  treasurer,  to 
Samuel  Medlar  and  others,  county  commissioners,  dated  July  13th 
1844  for  300  acres,  assessed  in  the  name  of  Elizabeth  and  Hannah 
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Bitler.  They  further  gave  in  evidence  from  the  commissioners, 
register  of  unseated  land  up  to  1846,  **  300  acres  of  land  sold  as 
the  property  of  Elizabeth  and  Hannah  Bitler  for  $6.52"  to  C.  M. 
Straub  at  commissioners'  sale,  July  16th  1849,  for  $6,  and  deed 
dated  August  13th  1849,  from  Lewis  Dreher  and  others,  county 
commissioners,  to  C.  M.  Straub,  reciting  the  treasurer's  deed  to  the 
commissioners;  deed  December  27th  1855,  from  Straub  to  Eliza- 
beth Bitler,  for  300  acres  in  Union  township,  reciting  treasurer's 
and  commissioners'  sales  and  deeds.  Receipt  of  state  treasurer  to 
Nelson  Brandon,  August  19th  1856,  for  $78.40  purchase-money, 
and  interest  on  199  acres  63  perches  of  land  in  Union  township, 
Schuylkill  county,  surveyed  on  warrant  to  John  Bitler,  and  $10  for 
patent;  deed,  December  18th  1868,  Elizabeth  Bitler  to  Nelson 
Brandon,  "for  all  her  right,  title  and  interest"  in  all  the  real  estate 
in  Schuylkill  county  to  which  she  was  entitled;  deed,  dated  April 
16th  1860,  Elizabeth  Bitler  to  Henry  Snyder,  for  one  undivided 
half  part  of  the  199  acres  63  perches  of  tract  adjoining  James 
Smith,  Gasper  Thiel,  Christian  Immel  and  John  Elinger ;  deed, 
dated  April  17th  1860,  Nelson  Brandon  to  Henry  Snyder,  for  "  all 
the  undivided  half  of  said  tract  conveyed  to  him  by  the  said  Eliza- 
beth Bitler." 

They  then  gave  in  evidence  conveyances  since  the  commence- 
ment of  the  suit,  viz.,  from  Snyder  to  J.  B.  Boylan  for  an  undi- 
vided third  of  land  in  controversy,  and  from  Brandon  to  E.  S. 
Silliman  for  an  undivided  sixth  of  the  same  land. 

They  then,  under  objection  and  exception,  gave  a  large  amount 
of  evidence  for  the  purpose  of  identifying  the  tract  sold  for  taxes, 
and  rested. 

For  the  defendants;  T.  R.  Bannan,  Esq.,  testified  that  he  had 
been  appointed  by  the  county  commissioners  to  collect  money  due 
to  the  county,  amongst  others  the  amount  due  by  Straub  for  the 
purchase-money  of  the  Bitler  tract  sold  to  him  by  the  commis- 
sioners, and  other  claims  in  favor  of  the  county  against  him.  The 
bill  for  these  claims  was  dated  November  27th  1854.  The  deed  for 
the  Bitler  tract  was  presented  to  Straub ;  he  did  not  object  to  taking 
the  deed,  but  objected  to  paying  the  purchase-money,  because  the 
county  owed  him  money ;  he  paid  no  money  on  the  bills.  The  com- 
missioners settled  with  Straub,  and  the  deed  was  given  to  him  shortly 
before  Straub's  deed  to  Elizabeth  Bitler  December  27th  1855. 

They  then  gave  in  evidence  the  application  of  James  Silliman 
et  al.^  for  eighteen  tracts  of  land,  supposed  to  be  in  Berks  county, 
filed  1st  July  1798,  viz.  :— 

"  James  Silliman,  for  400  acres  land  on  north  side  of  Mahanoy 
mountain,  adjoining  or  near  lands  surveyed  to  Davis  Rees,  sup- 
posed to  be  in  the  county  of  Berks ;  Susannah  Silliman,  for  400 
acres,  adjoining  or  near  land  surveyed  to  Isaac  Pearson,  and  ad- 
joining land  this  day  granted  to  James  Silliman ;  Henry  Thiel, 
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for  400  acres,  adjoining  land  this  day  granted  to  Susannah  Silli- 
man ;  Mary  Thiel,  for  400  acres,  adjoining  Henry  Thiol ;  George 
Rose,  for  400  acres,  adjoining  Mary  Thiel ;  Catharine  Rose,  for 
400  acres,  adjoining  George  Rose ;  Jacob  Kelchner,  for  400  acres, 
adjoining  Catharine  Rose  ;  Maria  Kelchner,  for  400  acres,  adjoin- 
ing Jacob  Kelchner;  John  Shorao,  for  400  acres,  adjoining  Maria 
Kelchner;  Ann  Maria  Shomo,  for  400  acres,  adjoining  Jotn 
Shomo  ;  Casper  Thiel,  for  400  acres,  adjoining  Ann  Mary  Shomo ; 
Christian  Immel,  for  400  acres,  adjoining  Casper  Thiel ;  Christian 
Troxel,  for  400  acres,  adjoining  Christian  Immel ;  John  Klinger, 
for  400  acres,  adjoining  Christian  Troxel ;  John  Witman,  for  400 
acres,  adjoining  John  Klinger ;  Mary  Witman,  for  400  acres,  ad- 

i'oining  John  Witman  ;  William  Witman,  for  400  acres,  adjoining 
lary  Witman  ;  Jacob  Yeager,  for  400  acres,  adjoining  William 
Witman.  Endorsed,  **  Berks  county,  Ist  July  1798.  *  »  *  J. 
Silliman  &  Co.,  18  warrants,  400  acres  each,  7200  acres. 

Paid  in  specie £180 

Fees  paid £9 

Receipts  delivered  with  copies." 

Also,  warrants  of  July  Ist  1793,  to  each  of  the  applicants  except 
John  Witman,  Mary  Witman,  William  Witman  and  Jacob  Yeager. 
Surveys  on  the  fourteen  warrants  on  the  2l8t,  22d,  28d  and  24th 
of  October  1798 ;  and  certified  copy  list  of  accepted  returns  by  Wil- 
liam Gray,  deputy  surveyor  of  Northumberland  county,  viz. : — 

"  1794. 


March  15.   James  Silliman     . 

S81i« 

uires. 

Susannah  Silliman 

386} 

(t 

Henry  Thiel 

407t 

u 

Mary  Thiel   . 

.        476 

It 

George  Rose 

482 

«< 

Catharine  Rose 

.        464f 

u 

Jacob  Kelchner     . 

.        377 

Should  be  371 

Maria  Kelchner    . 

439i 

« 

John  Shomo 

377 

« 

Ann  Maria  Shomo 

439t 

ti 

Casper  Thiel 

400 

u 

Christian  Immel    . 

400 

u 

Christian  Troxell  . 

400 

<( 

John  Klinger 

.        400 

<t  1) 

All  the  surveys  were  on  the  waters  of  Catawissa  creek,  and  were 
endorsed : — 

"  N.  B.  Another  return  on  this  same  warrant  made  by  Henry 
Vanderslice,  deputy  surveyor  of  Berks  county,  and  located  in  an- 
other place." 

The  defendants  then  offered,  patent  dated  December  10th  1806, 
to  John  Myer  for  the  James  Silliman  tract,  to  be  followed  by 
patents  to  parties  claiming  under  the  warrantees  for  eleven  of  the 
thirteen  tracts  in  the  block  located  by  Gray,  deputy  surveyor,  to 
be  followed  by  evidence  that  defendants  claim  under  three  of  the 
tracts  which  underlie  and  with  which  the  Bitler  tract  interferes. 
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The  offer  was  objected  to  by  the  plaintiffs,  that  the  James  Silli- 
man  patent  was  not  to  show  that  the  plaintiffs  claim  title  to  any 
portion  of  the  land  embraced  in  it  or  that  it  interferes  with  the 
Bitler  survey. 

The  court  rejected  the  offer  so  far  as  it  related  to  any  patents 
except  (hose  claimed  to  interfere  with  the  Bitler  survey ;  and 
sealed  a  bill  of  exceptions  for  the  defendants. 

The  patents  offered  in  evidence  were  to  John  Myer  for  the 
James  Sillimau,  the  Susanna  Silliman,  the  Henry  Tbiel,  the 
Mary  Thiel,  th«  George  Rose,  dated  December  10th  1806 ;  the 
Catharine  Rose,  and  the  Jacob  Kelchner,  dated  January  13th  1808, 
to  Jacob  Trout  for  the  Casper  Thiel,  January  25th  1813,  and  to 
Lewis  Reeser  for  the  Christian  Troxel,  the  Christian  Immel  and 
the  northern  half  of  the  John  Klinger,  January  28th  1865. 

They  gave  in  evidence  assessments  of  1841,  Union  township 
unseated  list,  for  1841,  1842,  1843,  Christian  Troxel  400  acres, 
and  sale  of  same  tract  to  commissioners,  June  10th  1844  ;  deed, 
dated  and  acknowledged  July  13th  1844,  Henry  Shoemaker, 
treasurer,  to  S.  R.  Medlar  and  others,  county  commissioners :  entry 
in  commissioners'  register  of  unseated  lands,  in  Union  township 
1844,  400  acres,  sold.as  property  of  Christian  Troxel,  and  marked 
"  sold  to  John  W.  Roseberry,  B.  Nehff  and  H.  Krebs  at  commis- 
sioners' sale,  July  16th  1849,  for  J 18  purchase-money  paid,  deed 
Lewis  Dreher  and  others,  commissioners,  to  Roseberry,  &c.,  deliv- 
ered September  Ist  1849.'*  Similar  entries  as  to  the  Christian 
Immel,  John  Klinger  tracts ;  also,  treasurer's  sale  of  the  Casper 
Thiel  tract,  June  9th  1834,  to  the  commissioners ;  sale  by  them  to 
B.  T.  Taylor  and  J.  Clayton  ;  also,  evidence  that  the  title  to  the 
Christian  Troxel,  Christian  Immel  and  the  northern  half  of  the 
John  Klinger  tract  and  the  Casper  Thiel  tract  vested  in  John  H. 
Brown.  Lease,  April  18th  1863,  Brown  to  Henry  Fermier,  for 
the  above-mentioned  tracts,  under  the  Gray  surveys,  for  one  year, 
and  renewed  from  year  to  year  up  to  the  time  of  trial. 

The  defendants  then  gave  in  evidence  connected  draft  from  Land 
Oflfice  of  fourteen  surveys,  returned  by  W.  Gray,  deputy  surveyor 
of  Northumberland  county ;  also  certified  connected  draft  of  seven 
of  the  fourteen  Gray  surveys,  with  the  John  Bitler  survey  of  199 
acres  63  perches  plotted  on  it,  to  show  the  interference,  which 
appears  to  be  with  the  Casper  Thiel  on  the  north.  Christian  Troxell 
on  the  south  and  slightly  with  Christian  Immel  on  the  west. 

They  gave  in  evidence,  sale  of  209  acres  in  name  of  John  Bitler 
in  Union  township  to  commissioners,  and  by  them  January  23d 
1843  to  Charles  F.  Mann  ;  also,  returns  of  road  taxes  for  1841,  on 
unseated  land  in  Union  township,  in  the  names  Casper  Thiel, 
Christian  Immel,  John  Klinger  and  Christian  Troxel,  sold  to 
commissioners;  the  Casper  Thiel  sold  by  them  February  13th 
1848  to  B.  F.  Taylor  and  C.  F.  Mann,  and  the  other  three  July 
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16th  1849  to  J.  W.  Roseberry,  Benjamin  Nehff  and  Henry  Krebbs, 
and  the  vesting  of  the  title  of  the  John  Bitler  to  209  acres,  Feb- 
ruary 23d  1859,  in  John  H.  Brown. 

They  gave  evidence  that  all  the  actual  distances  of  the  Bitler 
survey  overran  the  official,  so  that  the  content,  according  to  the 
measurement  on  the  ground,  is  about  100  acres  more  than  appears 
on  the  official  survey  ;  that  the  John  Bitler  was  principally  on  the 
Christian  Troxel,  that  it  interfered  with  the  Christian  Imnul,  8 
acres  71  perches,  with  the  Casper  Thiel  26  acres  46  perches  ;  part 
of  it,  northwest  of  the  Christian  Troxel,  138  square  perches  is  on 
the  John  Shomo.  The  evidence  was  that  the  tracts  surveyed  by 
Gray  were  never  in  Berks  county,  they  were  in  Northumberland 
county. 

In  rebuttal,  the  plaintiffs,  under  objection  and  exception,  gave  in 
evidence  copies  of  surveys  made  by  Henry  Vanderslice,  deputy  sur- 
veyor of  Berks  county,  on  the  5th,  6th,  7th,  8th,  9th,  10th  and  11th 
of  July  1793,  on  the  eighteen  warrants  granted  July  1st  1793,  on 
the  application  of  James  Silliman  and  others  above  stated,  with  evi- 
dence of  their  location  on  the  ground,  viz. :  certificate  of  the  re- 
turn of  these  surveys  July  16th  1793 ;  of  the  fourteen  of  the  surveys, 
being  those  given  in  evidence  by  the  defendants  as  having  been  made 
by  William  Gray,  deputy  surveyor  of  Northumberlanii ;  there  is 
endorsed  on  eleven  of  them :  "  Another  return  on  this  same  war- 
rant made  by  William  Gray,  deputy  surveyor  of  Northumberland 
county  ;"  on  one  of  them  "N.  B.  A  survey  ret*d  on  the  within 
mentioned  warrant  in  Northumberland  county  ;**  on  two  of  them, 
"  N.  B.  Survey  executed  and  patented  on  the  within  mentioned 
warrant  in  Northumberland  county ;"  also,  a  connected  draft  of 
seventeen  of  the  above  tracts,  including  the  fourteen  surveyed  by 
Gray ;  caveat,  dated  July  18th  1793,  John  Kunkle  and  Aaron 
Bowen  against  granting  patents  to  the  eighteen  warrantees  for 
land  situate  in  Catawissa  valley,  Northumberland  or  Berks  county, 
granted  them  by  warrants  dated  July  Ist  1798,  the  caveators  alleg- 
ing that  they  had  warrants  dated  may  19th  1798,  for  part  of  the 
same  land  ;  certificate  of  surveyor  general,  dated  November  26th 
1873,  that  no  action  was  taken  under  the  caveat,  and  that  no  citation 
issued.    There  was  other  evidence  of  the  location  of  these  warrants. 

The  evidence  taken  in  the  case  waa  very  voluminous ;  what  is 
above  given,  with  the  opinion  of  the  Supreme  Court,  it  is  supposed 
will  sufficiently  elucidate  the  questions  decided  in  that  court. 

Amongst  other  things  the  court  charged : — 

*'  The  conclusion  to  which  we  have  come  is,  that  the  surveys 
made  by  Gray  were  upon  exhausted  warrants,  that  his  attempt  to 
locate  them  a  second  time  was  an  unofficial  act  and  void,  and  that 
the  lands  included  in  his  surveys  not  previously  appropriated 
belonged  to  the  Commonwealth,  and  were  left  open  for  future  ap- 
propriations*   This  sweeps  away  many  of  the  questions  raised  upon 
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the  trial,  and  upon  which  we  have  been  requested  to  instruct 
you." 

The  following  were  points  of  the  plaintiffs  which  were  affirmed: 
4.  The  tax  sales  in  1844  by  the  treasurer  to  the  commissioners 
could  pass  but  one  good  title  at  best  to  the  land  in  controversy,  and 
that  the  sales  under  the  assessments  in  the  names  of  Christian 
Immel  and  Christian  Troxel  passed  no  title  to  the  land  in  contro- 
versy, there  being  no  title  in  either  the  said  Immel  or  Troxel  to 
the  land  in  controversy,  or  any  portion  thereof,  and  that  if  the  jury 
believe  the  assessments  of  800  acres  in  the  names  of  Hannah  and 
Elizabeth  Bitler  applied  to  the  land  in  controversy,  the  sale  under 
these  assessments  passed  the  only  good  title  to  the  commissioners, 
and  the  only  one  the  commissioners  could  sell,  and  that  as  it  was 
this  title  that  was  sold  to  C.  M.  Straub  he  acquired  a  good  title  by 
his  purchase  from  the  county  commissioners. 

6.  The  survey  made  by  Gray,  deputy  surveyor  of  Northumber- 
land county,  after  the  date  of  the  warrant  and  survey  and  return 
by  Vanderslice,  deputy  surveyor  of  Berks  county,  was  wholly  void 
and  of  no  more  effect  to  establish  title  than  any  lines  of  a  mere 
trespasser. 

9.  The  surveys  of  Christian  Troxel,  Christian  Immel  and  John 
Klinger,  purporting  to  have  been  made  by  Gray,  deputy  surveyor 
of  Northumberland  county,  after  the  date  of  the  surveys  and 
returns  thereof,  by  Vanderslice,  deputy  surveyor  of  Berks  county, 
upon  the  warrants  of  July  1st  1798,  were  wholly  void  and  did  not 
give  the  warrantees  any  rights  either  against  the  state  or  any  other 
claimant  of  the  tract  covered  by  said  Gray  surveys,  and  conse- 
quently the  assessment  of  the  tracts  called  for  by  such  Gray  sur- 
veys and  tax  sales  thereof,  were  also  void  for  want  of  jurisdiction, 
for  until  appropriation  of  the  land  the  commissioners  had  no  right 
to  assess  it,  and  therefore  no  title  based  on  a  sale  thereof  for  taxes 
on  the  assessment  of  these  lands  in  1841,  '42  and  '43,  in  the  names 
of  Troxel,  Immel  or  Klinger,  will  pass  any  title  to  the  purchaser 
as  against  an  assessment  of  the  land  in  controversy  in  the  names 
of  Hannah  and  Elizabeth  Bitler,  and  a  sale  thereof  for  taxes  on  the 
same  day  as  the  sales  based  on  the  assessment  in  the  names  of 
Troxel,  Immel  or  Klinger. 

10.  The  sale  by  the  county  commissioners  of  the  800  acres 
assessed  to  Hannah  and  Elizabeth  Bitler,  to  C.  M.  Straub,  the 
conditions  of  the  sale  at  the  time  by  Straub,  and  the  execution  and 
acknowedgment  of  the  deed  to  him  by  the  commissioners,  on  the 
18th  August  1849,  and  the  payment  of  the  purchase-money,  and 
subsequent  delivery  of  the  deed  to  him,  vested  title  in  him  from 
the  day  of  sale. 

The  following  point  of  the  defendants  was  denied : — 
9.  The  plaintiffs  making  claim  under  the  John  Bitler  survey  of 
1829,  and  having  shown  no  title  or  interest  in  any  of  the  older 
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surveys  with  which  it  interferes  as  made  by  either  Gray  or  Vander- 
slice  in  1763,  and  the  surveys  by  William  Gray,  deputy  surveyor 
of  Northumberland  county,  of  the  Klinger,  Troxel  and  Immel  in 
1798,  having  been  accepted  by  the  Commonwealth  on  the  15th 
March  1794,  and  the  Casper  Thiel  having  been  patented  in  1818, 
and  the  Klinger,  Troxel  and  Immel  subsequently,  such  acceptance 
of  the  aforesaid  surveys  made  by  Gray  was  a  valid  and  legal  ap- 
propriation of  the  land  against  every  one  but  the  Commonwealth, 
and  as  the  Commonwealth  ha^  never  objected,  but  on  the  other 
hand  has  accepted  and  by  patents  confirmed  said  surveys,  and  the 
surveys  under  which  the  defendants  claim  having  been  made  and 
returned  more  than  twenty-one  years  prior  to  the  survey  of  the 
John  Bitler  in  1829,  the  presumption  of  law  is  under  the  facts  in 
evidence  in  this  case  conclusive  of  the  fact  that  the  title  was  legal 
and  perfect  to  the  Klinger,  Troxel,  Immel  and  Thiel  surveys  made 
by  William  Gray  as  against  the  junior  survey  of  the  John  Bitler 
in  1829,  and  the  defendants  are  entitled  to  a  verdict. 

The  verdict  was  for  the  plaintiffs.  The  defendants  took  a  writ 
of  error,  and  assigned  sixty-one  errors,  amongst  others. 

9.  Rejecting  the  patents  to  parties  claiming  under  the  warrantees 
for  eleven  of  the  thirteen  tracts  in  the  block  of  surveys  located  by 
Gray,  to  be  followed  by  evidence  that  defendants  claim  under  three 
of  said  warrants  which  underlie  and  with  which  the  John  Bitler 
survey^interferes. 

13.  Receiving  in  evidence  copies  of  surveys  made  by  Henry 
Vanderslice,  deputy  surveyor  of  Berks  county  in  July  1793,  under 
the  eighteen  warrants  granted  on  the  application  of  James  Silli- 
man,  with  evidence  of  their  location  on  the  ground,  &c.,  for  the 
purpose  of  showing  that  the  Gray  surveys  were  on  exhausted 
warrants. 

26.  The  part  of  the  charge  given  above. 

33,  34.  The  answers  to  the  plaintiffs'  4th  and  5th  points. 

38,  89.  The  answers  to  the  plaintiffs'  9th  and  10th  points. 

58.  The  answer  to  defendants'  9th  point. 

t7.  Ryon  and  J.  W.  Ryon  (with  whom  was  Q-.  R.  Kaercher)j 
for  plaintiffs  in  error. — Vanderslice's  acts,  being  out  of  his  district, 
were  without  legal  authority  and  void:  Hubly  t^.  Chew,  2  Sm. 
Laws  257  ;  his  surveys  did  not  exhaust  the  authority  of  the  war- 
rants :  Shields  v,  Buchannan,  2  Yeates  219  ;  Funston  v.  McMahon, 
Id.  245;  Goddard  v.  Gloninger,  5  Watts  209;  McNamara  v. 
Shorb,  2  Id.  288.  A  deputy  surveyor  cannot  go  beyond  the  lines 
of  his  district :  Harris  v.  Monks,  2  S.  &  R.  557.  A  chamber 
survey,  after  twenty-one  years  without  exception  to  it,  is  presumed 
to  be  regularly  made :  Bellas  v.  Levari,  4  Watts  294.  After  a  re- . 
turn  for  more  than  twenty-one  years,  everything  will  be  presumed 
to  be  rightly  done  :  Caul  v.  Spring,  2  Watts  300 ;  Collins  v.  Bar- 
clay, 7  Barr  67 ;  Nieman  v.  Ward,  1  W.  4  S.  68. 
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0.  P.  Bechtel  and  F,  W.  HugheM  (with  whom  were  G.  E.  Far- 
quhjr  and  T.  R,  Bannan),  for  defendants  in  error. — Although 
the  Vande^slioe  surveys  may  have  been  void,  yet  Gray  could  not 
make  another  f«urvey  without  new  authority :  Gratz  v.  Beates,  9 
Wright  102  ;  Hughes  v.  Stevens,  7  Id.  197  ;  Improvement  Co.  v, 
Numson,  14  Wall.  442.  The  caveat  rebutted  the  presumption  of 
a  special  order  of  the  surveyor  general  to  Gray ;  the  effect  of  the 
caveat  was  to  take  away  his  power  to  issue  a  new  order :  Harris 
V.  Monks,  2  S.  &  R.  661  ;  Hubley  v.  White,  2  Yeates  140  ;  Hunter 
V,  Meason,  4  Id.  108 ;  Shoenberger  v.  Baker,  10  Harris  398. 

Chief  Justice  Agnew  delivered  the  opinion  of  the  court,  October 
12th  1876. 

There  are  two  principal  questions  in  this  case  which  must  deter- 
mine it.  The  first  is  upon  the  effect  of  the  resurvey  by  William  Gray, 
deputy  surveyor  of  Northumberland  county,  of  fourteen  of  the 
warrants  owned  by  James  Silliman  ;  the  second  upon  the  effect  of 
the  sales  of  the  commissioners  of  Schuylkill  county  for  taxes  in 
1849.  The  facts  relating  to  the  first  question  are  these :  On  the 
first  day  of  July  1793  James  Silliman  applied  to  the  Land  Office 
for  eighteen  tracts  of  land  "supposed  to  be  in  Berks  county,**  and 
paid  the  purchase-money.  Warrants  were  signed  and  were  placed 
in  the  hands  of  Henry  Vanderslice,  deputy  surveyor  for  Berks 
county,  who  surveyed  them  in  a  single  block  in  the  Catawissa  valley, 
in  July  1793,  and  returned  the  surveys  to  the  Land  Office  on  the 
16th  of  July  1798,  as  made  in  Berks  county.  The  evidence  discloses 
no  acceptance  of  these  returns,  and  it  is  not  probable  they  were  ac- 
cepted, as  a  caveat  against  all  was  filed  on  the  18th  of  July,  two 
days  after  the  return.  This  caveat  sets  forth  the  surveys  as  made 
in  Northumberland  county  or  Berks,  and  was  filed  by  persons  claim- 
ing prior  surveys,  alleged  to  be  interfered  with.  These  were  grounds 
at  once  to  prevent  acceptance.  The  caveat  was  never  acted  upon, 
and  no  citation  issued.  The  boundary  line  between  Berks  and 
Northumberland  county  was  then  in  doubt,  and  two  years  later  an 
Act  of  Assembly  was  passed  creating  a  commission  to  ascertain  it. 
When  defined  the  Vanderslice  surveys  were  clearly  shown  to  be  in 
Northumberland  county.  In  the  autumn  of  1793,  these  warrants 
are  fotmd  in  the  hands  of  William  Gray,  deputy  surveyor  of  North- 
umberland, who  in  the  month  of  October,  located  fourteen  of  them 
in  a  single  block,  partly  upon  the  same  ground  surveyed  by  Vander- 
slice, but  avoiding  the  interferences  complained  of.  Every  fair  pre- 
sumption is  that  Silliman  abandoned  the  Vanderslice  surveys,  on  the 
ground  that  they  were  probably  not  in  his  proper  county,  and  because 
they  interfered  with  older  rights,  and  that  the  returns  of  Vanderslice 
were  not  accepted,  but  that  the  surveyor  general  either  endorsed  a 
new  direction  on  the  copies  of  the  warrants  to  Gray,  the  deputy 
surveyor  of  .Northumberland  county,  or  issued  new  copies,  a  pre- 
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sumption  "which  both  the  facts  and  the  authority  of  Stephens  v. 
Cowan,  6  Watts  615,  justify  us  in  drawing. 

In  estimating  the  effect  of  these  facts  on  the  question  of  title 
two  other  facts  connect  themselves  directly  with  the  case,  to  wit : 
that  James  Silliman  and  others  have  never  since  recognised  the 
Vanderslice  surveys,  but  that  both  he  and  the  Commonwealth  have 
recognised  the  Gray  surveys  as  the  only  foundation  of  title,  and 
that  the  fourteen  surveys  were  located  in  a  single  block  adjoining 
and  bounded  by  older  surveys  constituting  outside  boundaries 
clearly  defined,  leaving  no  doubt  of  their  identity  as  a  block  survey 
for  a  single  ownership. 

Before  noticing  the  principal  question,  it  is  proper  here  to  cor- 
rect an  error  of  the  court  below  bearing  directly  on  the  main  ques- 
tion. The  defendants  oflFered  a  patent  to  John  Myer  for  the  James 
Silliman  tract,  dated  in  1806,  to  be  followed  by  the  patents  for 
ten  others  in  this  block.  The  court  excluded  all  except  the  patents 
for  the  tracts  interfering  with  the  John  Bitler  survey  under  which 
the  plaintiffs  claimed.  The  effect  of  this  rejection  was  to  keep  out 
of  the  case  all  these  evidences  of  the  confirmation  by  the  Common- 
wealth of  the  block  survey  by  William  Gray.  This  seriously 
affected  the  defendants,  for  the  doctrine  of  block  survey  as  bearing 
on  the  title  of  the  owner  of  the  block  is  well  settled.  When  one 
person  is  owner  of  all  the  warrants,  they  may  be  surveyed  together 
in  a  single  block  by  exterior  lines,  leaving  the  interior  lines  to  be 
settled  by  the  owner  himself:  Mock  v.  Astley,  18  S.  &  R.  382; 
Stevens  v.  Hughes,  3  W.  &  S.  466 ;  Collins  r.  Barclay,  7  Barr 
73 ;  Hagerty  v,  Mathers,  7  Casey  848.  The  legal  effect  is  that 
the  entire  block  is  viewed  as  one  tract.  Hence,  C.  J.  Lewis  said,  in 
Hole  V,  Rittenhouse,  1  Casey  491 :  "  Under  these  circumstances  it 
is  evident  that  the  whole  fifteen  surveys  adjoining  each  other  in  a 
single  block,  without  interior  lines,  all  made  at  one  time  and  owned 
by  the  same  party,  were  essentially  but  one  tract,  which  the  owner 
might  occupy  or  subdivide  at  his  pleasure.**  This  principle  was  in 
the  mind  of  C.  J.  Woodward,  when  he  said,  in  Malone  v,  Sallada, 
12  Wright  425 :  "  And  when  we  are  dealing  with  blocks  of  sur- 
veys we  must  remember  that  the  marks  on  any  part  of  the  block 
belongs  to  each  tract  in  the  block."  So  Judge  Strong  said,  in 
Darrah  v,  Bryant,  6  P.  F.  Smith  75 :  "  And  if  they  were  surveyed 
as  a  block,  they  must  be  located  as  a  block."  The  block  being 
thus  regarded  as  one  tract  and  a  single  ownership,  and  the  Gray 
surveys  being  all  so  located,  returned  and  accepted  together,  it  is 
evident  that  the  effect  of  the  confirmatory  acts  of  the  Common- 
wealth in  granting  patents  for  eleven  out  of  the  fourteen  surveys 
extends  to  the  whole  block,  and  is  not  confined  to  those  only  for 
which  the  patents  were  issued.  If  any  of  the  Gray  surveys  are  to 
be  treated  as  made  without  authority,  all  must  be  so  regarded. 
All  stood  on  the  same  footing  and  were  made  and  returned  at  the 
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same  time,  and  if  some  were  recognised  as  having  been  authorized 
it  affords  strong  evidence  all  were  authorized.  All  the  patents 
relating  to  this  same  block  should  have  been  received. 

This  brings  us  to  the  main  question,  as  to  the  validity  of  Gray's 
surveys.  The  conclusion  of  the  learned  judge  below,  stated  in  his 
own  language,  was,  "  that  the  surveys  made  by  Gray  were  upon 
exhausted  warrants — that  his  attempt  to  locate  them  a  second  time 
was  an  unofficial  act  and  void — and  that  the  lands  included  in  his 
survevs,  not  previously  appropriated,  belonged  to  the  Common- 
wealth, and  were  left  open  for  future  appropriation."  This  lan- 
guage is  general,  covering  even  those  surveys  upon  which  patents 
were  granted,  contrary  to  a  number  of  cases  deciding  that  a  patent 
cures  irregularities  in  the  survey.  This  may  not  have  been  intended, 
but  narrowing  the  learned  judge's  language  to  apply  to  the  cases 
where  patents  had  not  been  issued,  his  conclusion  was  an  erroneous 
application  of  a  correct  principle  to  the  facts  of  this  case.  That  a 
deputy  surveyor  who  has  made  a  return  of  his  survey  to  the  sur- 
veyor general,  cannot  make  a  new  survey,  or  alter  the  lines  of  the 
survey  as  returned  without  a  new  authority  is  well  settled.  His 
authority  is  exhausted  by  the  return,  and  he  is  functus  officio. 
The  authorities  are  numerous :  Drinker  v,  Holliday,  2  Yeates  87  ; 
Porter  v.  Ferguson,  3  Id.  60 ;  Deal  v.  McCormick,  3  S.  &  R.  843 ; 
Oyster  v.  Bellas,  2  Watts  897  ;  Bellas  t;.  Cleaver,  6  Wright  260 ; 
Hughes  V.  Stevens,  7  Id.  197.  In  all  of  these  cases,  however, 
the  important  exception  is  stated,  viz. :  unless  there  be  '^  new 
directions*' — "new  authority" — "an  order" — "new  authority 
from  the  surveyor  general  or  the  board  of  property,"  and  the  rea- 
son given  is  that  the  deputy  has  exhausted  his  authority.  But  the 
authority  of  the  surveyor  general  is  not  exhausted  by  the  mere 
return  of  his  deputy.  Until  he  accepts  the  survey  it  is  not  con- 
summated. If  upon  the  return  of  a  survey  into  his  office  he  dis- 
covers a  reason  why  the  survey  should  not  be  ratified  or  consum- 
mated, what  is  there  to  prevent  him  from  directing  a  new  survey  ? 
This  is  the  very  doctrine  held  in  Stephens  v.  Cowan,  6  Watts  511. 
There  a  warrant  for  land  in  Northumberland  or  Huntingdon 
county  was  executed  in  Westmoreland  county.  Justice  Kennedy, 
a  most  excellent  land  lawyer,  said,  "  It  was  certainty  competent  for 
the  surveyor  general,  upon  being  informed  by  the  holder  of  the 
warrant  here,  that  the  land  lay  in  Westmoreland  county,  to  have 
directed  it  to  his  deputy  in  that  county,  and  if  a  survey  had  been 
made  accordingly  by  such  deputy,  it  can  scarcely  be  doubted,  but 
it  would  have  been  good.  Now,  for  aught  that  appears  to  the  con- 
trary, the  survey  here  may  have  been  made  by  the  deputy  surveyor 
of  Westmoreland  county  under  such  an  authority,  written  upon  the 
copy  of  the  warrant  put  into  his  hands,  which  has  not  been  pro- 
duced, and  after  an  acquiescence  for  upwards  of  thirty  years  on 
part  of  everybody  in  the  surveys  as  made  and  returned  here,  it 
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ought  to  be  presumed,  on  account  of  the  public  peace  and  security 
of  titles  to  real  estate,  that  it  was  rightly  made."  This  language 
is  very  applicable  to  the  case  before  us.  The  Silliman  batch  of 
warrants  were  issued  for  land  supposed  to  be  in  Berks  county,  they 
were  surveyed  in  fact  in  Northumberland  county  by  the  deputy 
surveyor  of  Berks,  and  interfered  with  other  surveys ;  this  was  in 
July.  In  October  we  find  them  in  the  hands  of  Gray,  the  deputy 
for  Northumberland.  His  returns  are  accepted  and  patents  issued 
on  many  of  them,  and  they  were  acquiesced  in  by  everybody  for  over 
thirty  years,  while  the  Vanderslice  surveys  were  never  recognised 
after  their  return.  The  trial  took  place  more  than  eighty  years 
after  the  return  of  Gray's  surveys.  After  such  a  lapse  of  time 
and  under  these  circumstances,  the  presumption  is  violent  that  the 
Vanderslice  surveys  were  abandoned,  and  a  new  direction  given  by 
the  surveyor  general  to  Gray.  It  is  very  clear  that  in  1806,  when 
five  of  the  patents  were  issued,  in  1808  when  two  more  were  issued, 
and  in  1813,  when  another  was  granted,  there  must  have  been  evi- 
dence before  the  oflBcers  of  the  Land  Office,  of  the  regularity  of  the 
Gray  surveys.  The  authorities  on  this  point  as  to  the  presump- 
tion are  clear  and  to  the  point. 

But  in  the  first  place  let  us  notice  the  powers  of  the  surveyor 
generaL  Before  the  Revolution  the  officers  of  the  Land  Office 
were  the  agents  of  the  proprietaries,  and  therefore  looked  upon  as 
clothed  with  large  powers.  The  Act  of  9th  April  1781,  1  Sm. 
Laws  580,  which  first  opened  the  Land  Office  under  the  Common- 
wealth, simply  provided  that  the  secretary  of  the  Laud  Office, 
receiver  general  and  surveyor  general,  might  appoint  deputies  and 
clerks  to  assist  in  executing  the  business  of  their  offices,  and  the 
surveyor  general  should  appoint  deputies  to  make  surveys  in  their 
proper  counties  only.  No  other  general  powers  were  conferred, 
the  legislature  seeming  to  suppose  these  officers  acted  under  known 
customary  powers.  But  by  the  second  section  of  the  Act  of  1st 
April  1784,  2  Sm.  Laws  102,  "  the  several  officers  of  the  Land  Office 
are  hereby  fully  empowered  and  directed  to  do  and  perform  every 
act  and  thing  incident  or  in  anywise  appertaining  to  their  said 
offices  with  respect  to  receiving,  filing  and  entertaining  locations, 
granting  warrants  on  the  same,  receiving  the  consideration,  directing 
copies  of  warrants,  or  other  rights,  receiving  returns,  and  issuing 
patents  of  confirmation,  as  heretofore,  acreeably  to  the  former 
customs  and  usages  of  the  said  offices.''  These  powers  it  will  be 
seen  concern  the  very  matter  in  hand.  Speaking  of  the  surveyor 
general.  Justice  Yeates  said,  in  Harris  v.  Monks,  2  S.  &  R.  559: 
^^  But  what  law  or  usage  forbids  the  surveyor  general  himself  to 
execute  a  warrant,  if  his  superior  duties  allow  him  leisure  for  that 
purpose  ?  If  he  may  do  it  personally  why  may  he  not  appoint  a 
special  agent  to  perform  the  service  ?     Such  agent  would   be  a 
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deputy  pro  hac  vice.*'  And  in  Brien  v.  Elliott,  2  Penna.  R.  59, 
Chief  Justice  Gibson  said :  "  Why  might  not  these  surveys  have 
been  executed  by  the  surveyor  general  m  person  ?  Even  under  the 
Commonwealth,  when  the  latitude  of  discretion  allowed  by  the 
proprietaries,  who  had  absolute  power  over  the  subject,  has  been 
greatly  abridged  by  positive  law,  if  not  entirely  taken  away,  his 
act  of  adoption  has  been  held  to  ratify  a  survey  by  one  who  was 
not  the  proper  officer^  and  who  consequently  had  acted  without 
authority."  It  is  clear  that  in  the  case  before  us  the  Gray  surveys 
were  accepted  and  adopted  by  the  surveyor  general  and  confirmed 
by  numerous  patents.  In  regard  to  this  power  to  ratify  or  adopt, 
the  Chief  Justice  spoke  with  authority.  See  Harris  v.  Monks, 
supra  ;  Creek  v.  Moon,  7  S.  &  R.  330.  In  the  last  case  the  survey 
was  made  by  one  not  appearing  to  be  a  deputy,  and  Tilghman,  C. 
J.,  said,  **  Under  the  proprietary  government  the  surveyor  general 
exercised  the  power  of  making  special  deputations,  and  I  do  not 
think  he  was  deprived  of  that  power  by  the  Act  of  1781.**  He 
refers  also  to  the  case  of  Wright  v.  Wells,  1  Yeates  286,  where  a 
survey  was  made  in  1786  by  John  Hage,  deputy  surveyor,  of  land 
outside  of  his  district.  The  principle  of  adoption  is  the  ground 
of  decision  in  Shields  v.  Buchannan,  2  Teates  219,  and  Funston 
V.  McMahon,  2  Yeates  245.  Light  v.  Woodside,  10  S.  &  R.  28, 
is  a  case  strongly  bearing  on  this.  There  the  surveyor  general 
rejected  the  survey,  and  another  had  been  made  without  a  new 
authority,  yet  it  was  held  after  confirmation  by  patent  that  the 
irregularity  did  not  invalidate  the  title.  So  in  Goddard  v,  Glo- 
ninger,  5  Watts  209,  it  was  said  that  though  ratification  contrary 
to  a  positive  statute  would  not  be  permitted,  yet  even  there  lapse 
of  time  would  make  the  title  valid.  Balliott  v.  Bauman,  5  W.  & 
S.  150,  is  a  still  stronger  case.  There  the  application  of  Rhodes 
was  actually  located  on  other  lands  which  were  still  held  at  the 
time  of  the  trial  under  that  application,  by  vendees  of  Rhoads. 
Many  years  afterward  Rhodes  had  another  survey  made  on  his 
application,  which  was  returned  and  accepted  and  patent  granted 
upon  it.  It  was  held,  the  land  taken  by  the  second  survey  being 
vacant,  and  no  intervening  right  acquired,  the  patent  conferred 
a  good  title.  In  the  present  case  the  land  first  surveyed  was 
abandoned  and  left  open  to  appropriation  by  others.  This  prin- 
ciple of  adoption  governed  in  Stephens  v.  Cowan,  already  referred 
to.  Another  illustration  of  it  is  found  in  a  class  of  cases  repre- 
sented by  Layton  v,  Paull,  5  Watts  465.  There,  notwithstanding 
the  proprietary  regulation  of  1767,  forbidding  deputies  to  include 
more  than  ten  per  centum  in  the  survey,  and  the  Act  of  8th  April 
1785,  allowing  an  excess  not  exceeding  ten  per  centum,  an  accept- 
ance by  the  surveyor  general  of  a  survey  containing  more  than  ten 
per  cent,  was  held  to  be  valid.  The  distinction  is  apparent,  the 
prohibition  operated  on  the  deputy,  but  not  on  the  surveyor  general 
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himself.  Bearing  on  the  same  principle  are  the  cases  of  Coxe 
V.  Woolbach,  2  Casey  122,  and  Sabins  v.  McGhee,  12  Id.  453, 
holding  that  after  acceptance  of  an  irregular  survey  and  confirma- 
tion by  patent  the  land  first  surveyed  is  open  to  appropriation  by 
others ;  and  also  Chew  v.  Morton,  10  Watts  321,  that  after  the 
issuing  of  a  patent  the  officers  of  the  Land  Office  have  no  power 
to  set  it  aside.  Now  in  the  case  before  us  the  acceptance  of  the 
block  survey  by  Gray,  and  granting  of  patents  on  some  of  the 
surveys  to  Silliman  and  his  assigns,  left  the  Vanderslice  surveys 
open  to  appropriation.  The  state  having  received  the  purchase- 
money  from  Silliman,  accepted  the  Gray  surveys  and  confirmed 
part  of  the  block  by  patents,  cannot  assert  that  no  title  passed 
under  these  surveys,  while  Bitler  had  no  intervening  right  to  be 
protected. 

Now  when  we  add  to  these  considerations  and  precedents  the 
weight  always  attached  to  the  lapse  of  time  in  raising  presumptions 
and  quieting  titles  as  the  means  of  maintaining  peace,  order  and 
harmony  in  the  relations  of  civil  society,  there  can  be  but  one  right 
conclusion  in  this  case.  The  importance  of  such  presumptions  is 
stated  with  great  emphasis  and  fulness  of  reference  to  authorities 
by  Justice  Kennedy  in  Bellas  v.  Levan,  4  Watts  294,  where  he 
sums  up  in  this  conclusion  :  '*  It  is  too  obvious  not  to  be  seen  and 
felt  by  every  one  how  very  important  it  is  to  the  best  interests  of 
the  state  that  titles  to  lands,  instead  of  being  weakened  and  im- 
paired by  lapse  of  time,  should  be  strengthened  until  they  shall 
become  incontrovertibly  confirmed  by  it.*'  The  application  of  this 
doctrine  to  chamber  surveys  is  a  striking  example :  Caul  v.  Spring, 
2  Watts  390 ;  Oyster  v.  Bellas,  Id.  397  ;  Nieman  v.  Ward,  1  W. 
&  S.  68.  Justice  Kennedy,  in  Bellas  v.  Levan,  supra,  says, 
*'  Twenty  years  (now  twenty-one)  from  the  return  of  survey  by  the 
deputy  into  the  surveyor  general's  office  were  held  (referring  to 
Caul  V.  Spring),  to  be  sufficient  to  raise  an  absolute  and  conclusive 
presumption  that'the  survey  was  rightly  made."  "  And  that,"  said 
C.  J.  Black,  "  even  where  there  was  an  unexecuted  order  of  resurvey 
by  the  board  of  property ;"  referring  to  Collins  v.  Barclay,  7  Barr 
67.  "  In  short,"  continued  Judge  Black,  "  the  courts  of  this  state 
seem  uniformly  and  especially  of  late  to  have  refused  to  go  back 
more  than  twenty-one  years  to  settle  any  difficulty  about  the 
issuing  of  warrants  and  patents,  or  the  making  or  returning  of 
surveys,  or  the  payment  of  purchase-money  to  the  Commonwealth  :" 
Strimpfler  v,  Roberts,  6  Harris  299.  On  the  subject  of  presump- 
tions from  lapse  of  time ;  see  also  Mock  v.  Astley,  13  S.  &  R. 
382 ;  Goddard  f>.  Gloninger,  5  Watts  209 ;  Nieman  v.  Ward,  1 
W.  &  S.  68  ;  Ormsbv  v.  Ihmsen,  10  Casey  462 ;  McBarron  v. 
Gilbert,  6  Wright  279.  In  the  case  before  us  the  surveys  of  Gray 
were  made  and  accepted  thirty-three  years  before  the  issuing  of 
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John  Bitler's  warrant,  and  thirty-five  years  before  the  survey  made 
upon  it. 

The  case  of  the  Improvement  Company  v.  Namson,  14  Wall. 
442,  does  not  touch  the  question  before  us.  The  error  assigned 
was  :  "  That  the  court  erred  in  charging  the  jury  that  no  subse- 
quent official  survey  of  the  land  under  those  warrants,  without  a  war- 
rant of  survey  or  order  of  the  board  of  property,  was  authorized." 
In  refusing  to  reverse,  the  Supreme  Court  of  the  United  States 
simply  affirmed  a  general  principle  which  we  all  recognise.  The 
Jacob  Yeager  survey,  then  in  question,  was  not  one  of  the  block 
of  fourteen  surveys  by  Gray,  but  was  laid  by  the  deputy  surveyor 
of  Berks  county  twenty-two  miles  away.  No  evidence  was  given 
of  the  acts  of  confirmation  of  the  surveys  in  the  same  blocK,  the 
Teager  survey  being  entirely  isolated.  The  fact,  too,  was  assumed 
that  the  Vanderslice  survey  on  the  Yeager  warrant  was  accepted 
on  the  16th  of  July  1793,  the  day  of  the  return,  a  fact  not  proved 
and  not  probably  true.  On  the  question  of  presumption  the  court 
in  that  case  were  without  facts  to  raise  it,  and  relied  on  the  case 
of  Wilson  V.  Stoner,  9  S.  &  R.  39,  a  case  without  a  single  feature 
like  the  present.  There  was  no  evidence  that  a  warrant  had  ever 
issued  out  of  the  Land  Office,  and  the  only  question  was  whether 
the  fact  could  be  inferred  from  the  finding  of  a  survey  in  the 
deputy  surveyor's  office,  with  the  endorsement,  "  copied  for  return." 
Of  course,  without  some  evidence  of  payment  of  purchase-monev, 
or  some  entry  in  the  Land  Office,  the  existence  of  a  warrant  could 
not  be  inferred  from  this  outside  statement  of  a  deputy  in  the 
country. 

The  next  important  question  arises  upon  the  tax  sales  to  the 
commissioners  in  1844,  and  their  sales  in  1849.  On  the  10th  of 
June  1844,  the  Troxel,  Immel  and  Klinger  tracts  were  sold  to  the 
commissioners  for  unpaid  taxes,  and  they  sold  the  same  on  the  16th 
July  1849,  to  J.  W.  Roseberry  and  others,  and  delivered  deeds 
therefor,  September  Ist  1849.  On  the  10th  of  June  1844,  the 
John  Bitler  tract  assessed  as  three  hundred  acres  in  the  names  of 
Elizabeth  and  Hannah  Bitler,  was  sold  to  the  commissioners  for 
unpaid  taxes,  and  they  on  the  16th  July  1849,  sold  the  same  to 
C.  M.  Straub,  who  refused  to  pay  the  purcha«e-money,  except  as 
a  set-oflf  of  his  account  as  sheriff,  for  boarding  prisoners.  The 
commissioners  declined  to  admit  the  set-off,  and  after  several  years 
had  elapsed,  placed  the  matter  in  the  hands  of  an  attorney  to  col- 
lect the  bid.  The  commissioners  and  Straub  finally  settled  in 
1854,  and  they  then  delivered  the  deed  to  Straub,  upon  the  sale 
of  1849.  The  John  Bitler  survey  was  laid  chiefly  on  the  Christian 
Troxel  survey,  with  a  small  part  over  on  the  Christian  Immel 
survey,  and  possibly  a  small  part  on  the  Casper  Thiel  tract.  The 
court  below  having  decided  that  the  surveys  on  the  warrants  by 
Gray  were  void,  on  the  ground  of  Hunter  v.  Albright,  5  W.  &  S. 
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423,  held,  that  the  sale  of  the  three  hundred  acres  assessed  to 
Elizabeth  and  Hannah  Bitler  was  the  only  valid  tax  sale,  and  that 
this  was  vested  by  the  commissioners'  sale  in  G.  M.  Straub.  But 
the  court  havins  erred  in  holding  the  Gray  surveys  to  be  void,  and 
they  beinff  the  older  and  better,  the  principle  of  Hunter  v.  Albright, 
turns  to  the  opposite  side,  and  the  sale  of  the  Troxel  and  Immel 
tracts  for  taxes  confers  the  better  title,  which  by  the  commissioners' 
deed  of  sale  of  1849  became  vested  in  Roseberry  and  others.  Hun- 
ter V.  Albright  was  afterwards  recognised  in  Diamond  Coal  Go.  v. 
Fisher,  7  Harris  267.  And  irrespective  of  the  doctrine  of  these 
cases,  if  the  tax  sale  in  either  name  be  sufficient  to  convey  title  to 
the  actual  locus  in  qiio,  the  title  of  Roseberry  would  prevail,  for 
he  was  the  first  to  pay  the  purchase-money  to  the  commissioners, 
and  obtain  his  deed.  Prior  in  tempore  potior  est  in  jure.  But  it 
is  sufficient,  that  the  title  under  the  Gray  surveys  being  good,  the 
tax  sales  of  Troxel  and  Immel  were  good. 

These  are  the  only  errors  to  be  noticed,  as  the  others  rest  on 
these  as  the  fundamental  questions  in  the  case. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Zeigler  verstis  Shomo. 

1.  An  assignment  of  a  bankrapt's  land  by  a  register  to  an  assignee  in 
bankruptcy,  not  aeknowled^ed  or  proved,  as  reqoired  by  the  laws  of  Penn- 
sylvania, cannot  be  recorded  in  that  state. 

2.  From  the  commencement  of  proceedings  in  bankruptcy  the  estate  of 
the  bankrupt  is  in  the  custody  of  the  District  Court  of  the  United  States ; 
its  jurisdiction  is  superior  ana  conclusive  and  its  decrees  final  and  absolute. 

3.  A  purchaser  at  an  assignee's  sale  of  a  bankrupt's  property  under  an 
order  of  the  District  Court  and  decree  confirming  it,  is  not  bound  to  see  that 
every  particular  in  the  appointment  and  qualification  of  the  assignee  has 
been  complied  with  ;  he  takes  whatever  title  was  in  the  bankrupt. 

4.  Lana  was  sold  as  a  bankrupt's ;  in  ejectment  against  him  by  the  pur^ 
chaser,  he  defended  on  the  ground  that  the  right  of  possession  was  in  his 
wife  when  the  writ  was  served.  If  the  wife  had  no  title,  her  possession 
was  that  of  her  husband  and  the  defence  could  not  be  sustained. 

5.  Evidence  in  this  case  not  sufficient  to  show  that  an  absolute  deed  to 
husband  was  in  trust  for  his  wife. 

June  1st  1875.  At  Harrisburg.  Before  Agnew,  C.  J.,  Shars- 
wooD,  Mbrcur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Schuylkill  county:  Of 
July  Term  1874,  No.  17. 

This  was  an  action  of  ejectment  commenced  May  27th  1869, 
by  William  D.  Shomo  against  Elijah  W.  Zeigler  for  a  tract  of  land 
of  113  acres  and  60  perches. 

The  case  was  tried  November  6th  1878,  before  Walker,  J. 

The  plaintiff  gave  in  evidence  the  writ  with  return  of  personal 
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service  on  E.  W.  Zeigler.  Also,  deed  January  19th  1835,  from 
Reuben  Swartz  to  Abraham  Turner,  for  the  land  described  in  the 
writ.  Also,  assignment  May  15th  1851,  endorsed  on  the  deed, 
Turner  to  the  defendant  in  fee,  consideration  $2000,  for  the  prem- 
ises mentioned  in  the  deed,  with  receipt  of  Turner  for  the  purchase- 
money  appended.  Also,  petition  of  creditors  of  Zeigler,  filed 
September  21st  1867,  to  the  District  Court  of  the  United  States, 
Eastern  District  of  Pennsylvania,  to  have  him  adjudged  a  bankrupt, 
and  the  adjudication  October  12th  1867 ;  November  5th  1867, 
Jacob  H.  Pyle  chosen  assignee. 

The  plaintiff  then  offered  in  evidence  a  copy  of  the  record  from 
the  recorder's  office  of  Schuylkill  county,  of  assignment  of  the 
property  of  Zeigler,  dated  November  8th  1867,  by  John  P.  Hobart, 
register  in  bankruptcy,  to  Jacob  H.  Pyle,  assignee,  executed  under 
the  seal  of  the  District  Court.  The  defendant  objected,  because 
the  assignment  was  not  acknowledged  or  proved  in  accordance  with 
the  requirements  of  the  Acts  of  Assembly.  The  court  admitted 
the  offer  and  sealed  a  bill  of  exceptions. 

.  On  the  18th  of  January  1868,  Pyle,  the  assignee,  petitioned  the 
register  for  authority  to  sell  the  premises,  and  on  the  same  day  he 
was  authorized  by  the  register  to  make  public  sale  of  the  premises 
on  the  15th  of  February  then  next,  upon  the  conditions  and  after 
the  publications  specified  in  the  order  of  sale.  The  assignee  returned 
that  he  had  exposed  the  premises  to  sale  in  accordance  with  the  or- 
der, but  that  they  remained  unsold  because  a  sufficient  sum  was  not 
bid  for  them.  On  the  27th  of  January  1869,  Pyle,  the  assignee,  peti- 
tioned the  District  Court,  setting  out  amongst  other  things  the  order 
of  sale,  that  he  had  been  unable  to  sell  the  land,  because  the  title 
was  in  dispute ;  that  Hezekiah  Turner  gave  notice  that  he  claimed 
to  be  the  owner,  by  virtue  of  a  devise  to  him  by  Abraham  Turner ; 
that  Priscilla  Zeigler,  wife  of  the  bankrupt,  gave  notice  that  the 
title  was  in  Abraham  Turner  and  Susanna  his  wife,  when  he  was 
declared  bankrupt ;  also,  that  the  same  Priscilla  Zeigler  gave  notice 
that  she  claimed  right  of  dower  in  case  it  should  be  made  to  appear 
the  title  to  the  premises  was  in  the  bankrupt ;  that  the  petitioner 
had  been  offered  $1000  for  the  bankrupt's  interest  in  the  land,  with 
an  engagement  to  bid  that  sum  if  a  sale  should  be  ordered ;  and 
inasmuch  as  the  title  was  in  dispute,  he  prayed  that  an  order  of 
sale  might  be  issued  to  him,  &c.  An  order  was  accordingly 
awarded  to  sell  the  bankrupt's  right  in  the  premises,  on  the  13th 
of  March  then  next,  notice  to  be  given  by  publications  specified  in 
the  order. 

On  the  24th  of  March  the  assignee  made  return  :  that  having 
given  notice  by  publications  as  directed  in  the  order,  he  sold  the 
bankrupt's  interest  in  the  premises  to  William  D.  Shomo  for  $1020, 
accompanied  by  certificate  of  the  register's  approval  and  recom- 
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mendation  that  it  be  confirmed ;  the  sale  was  confirmed  March 
29th  1869. 

The  plaintiff  then  offered  in  evidence  the  deed  fix)m  the  assignee 
to  Shomo,  dated  April  3d  1869,  acknowledged  same  day  before  a 
justice  of  the  peace  of  Schuylkill  county,  and  recorded  in  the 
recorder's  office  of  Schuylkill  county. 

The  defendant  objected  to  the  evidence,  because  it  appeared  that 
the  bankrupt  had  no  title  to  the  land,  and  the  question  of  title 
should  be  first  judicially  decided  ;  the  deed  was  not  acknowledged 
before  the  register  in  bankruptcy,  and  it  did  not  appear  by  it  that 
the  advertisements,  &c.,  were  made  in  accordance  with  the  order, 
&c. 

The  court  admitted  the  evidence  and  sealed  a  bill  of  exceptions. 
The  plaintiff  then  rested. 

The  defendants  offered  in  evidence  a  deed  dated  August  5th 
1852,  from  which  the  names  had  been  cut,  from  E.  W.  Zeigler  and 
wife  to  Abraham  Turner,  granting,  for  the  consideration  of  $2000, 
the  premises  in  dispute,  reciting  that  they  were  the  same  which 
Swartz  had  granted  to  Turner  and  Turner  had  granted  to  Zeigler 
May  15th  1861.  Appended  to  the  deed,  was  a  regular  acknow- 
edgment  of  Zeigler  and  wife  before  J.  Kistler,  justice  of  the  peace, 
on  the  day  of  the  date  of  the  deed — this  not  being  mutilated. 

Defendant  called  Kistler,  who  proved  the  acknowledgment. 

Zeigler  testified  to  the  same  fact,  and  also  that  with  consent  of 
Turner  he  had  cut  off  the  signatures  about  two  years  afterwards ; 
they  were  cut  off  on  account  of  a  new  agreement  with  Turner. 

Under  objection  by  plaintiff  the  court  admitted  the  deed  in  evi- 
dence. 

On  cross-examination,  Zeigler  testified  that  an  agreement  of 
February  26th  1873,  shown  to  him,  was  made  before  the  names 
were  cut  off;  they  agreed  that  by  cutting  off  the  names  the  title 
would  be  put  back  where  it  was  before  the  deed  was  made ;  at  the 
time  the  names  were  cut  off  Turner  said  he  would  rather  leave 
the  old  deed  just  as  it  was,  that  this  would  be  better  to  secure  his 
daughter's  (Zeigler's  wife)  interest ;  they  then  agreed  to  cut  off  the 
names. 

Defendant  gave  in  evidence  articles  of  agreement  of  July 
28th  1852,  between  Zeigler  and  Turner,  for  the  sale  of  the  land 
and  for  its  conveyance  to  Turner  on  the  5th  of  August  1852. 
The  consideration  was  $2000,  of  which  $500  were  to  be  paid  on 
the  delivery  of  deed,  $500  April  1st  1858,  and  the  remainder  on 
the  1st  of  April  1854. 

Defendant  gave  in  evidence  the  notice  by  Mrs.  Zeigler,  to  the 
assignee  ^^and  all  buyers  and  bidders,''  at  the  assignee's  sale 
of  the  bankrupt's  land,  viz. :  that  the  bankrupt  had  no  title  or 
right  whatever  to  the  property ;  that  Turner,  by  assignment  of 
May  15th  1851,  in  consideration  of  $2000  and  advancement  to 
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Mrs.  Zeigler,  wife  of  the  bankrupt,  by  her  father  the  said  Turner, 
and  the  performance  of  certain  stipulations  of  an  agreement  of  May 
I5th  1851,  had  conveyed  the  property  to  the  bankrupt;  that  the 
said  bankrupt  and  his  wife,  by  deed  of  August  5th  1852,  in  con- 
sideration of  $2000,  conveyed  the  property  to  Turner;  that  the 
signatures  of  the  bankrupt  and  his  wife  had  been  cut  from  the 
deed,  but  there  had  been  no  reconveyance  from  Turner  and  there- 
fore the  title  was  not  in  the  bankrupt,  &c. 

E.  W.  Ziegler  further  testified  that  he  was  not  in  the  possession 
of  the  property ;  but  he  was  there  when  the  writ  was  served ;  his 
wife  was  in  possession  at  the  time ;  she  was  there  with  some  of  the 
children ;  he  lived  then  at  a  hotel  one-fourth  of  a  mile  distant. 
She  claimed  the  property  as  an  heir  of  Abraham  Turner,  who  had 
died  in  1863  ;  the  $2000  mentioned  in  the  receipt  were  intended 
as  a  gift  from  Turner  to  his  daughter,  defendant's  wife,  witness 
paid  nothing  of  it.  Turner  valued  the  property  at  J4000  ;  he  said 
he  would  divide  his  property  equally  amongst  his  children  ;  he  did 
so  at  the  time  of  this  first  transaction  ;  he  gave  his  son  a  farm  ad- 
joining, valued  at  $2000;  to  Mrs.  Hill,  a  daughter,  he  gave  $2000 
in  money ;  for  the  other  $2000,  he  said  at  the  time  he  made  the 
deed  to  defendant,  that  the  wife  could  not  hold  the  property  with- 
out her  husband  was  mentioned  in  the  deed.  Defendant  moved  on 
the  place,  moved  out  when  the  deed  was  cancelled  and  moved  back 
in  1853.  Mrs.  Zeigler  rented  the  house  in  1868  ;  she  was  living 
there  in  1869  and  1870 ;  defendant  agreed  to  give  the  land  back, 
and  Turner  agreed  to  pay  $2000  cash  back  as  advancement  for 
defendant's  wife  instead  of  the  farm. 

The  plaintiff  then  asked  the  court  to  instruct  the  jury  to  disre- 
gard the  testimony  of  Zeigler  as  to  the  deed  of  August  5th  1852, 
and  the  agreement  of  July  28th  1852,  and  all  testimony  by  him 
of  facts  prior  to  Turner's  death  ;  also,  as  to  conversations  between 
Zeigler  and  Turner  prior  to  and  at  the  time  of  the  delivery  of  the 
d«ed  from  Turner  to  Zeigler,  because  the  deed  of  August  6th  1852 
revested  the  title  in  Turner.  The  defendant  objected  to  granting 
the  motion,  the  court  sustained  it  ^^  so  far  as  it  relates  to  the  con- 
versations, acts  or  doings  of  Turner  connected  with  or  growing  out 
of  the  subject-matter  or  thing  of  which  he  was  the  assignor  or  the 
assignee,"  and  sealed  a  bill  of  exceptions  for  the  defendant. 

Gideon  Hill,  husband  of  a  daughter  of  Turner,  testified  :  that  he 
was  not  present  when  the  deed  was  made  to  Zeigl^r,  nor  when  he 
made  a  division  amongst  his  children,  but  was  present  when  Turner 
gave  some  money  to  Mrs.  Zeigler  and  witness  s  wife ;  Turner  paid 
money  to  witness's  wife,  and  said  he  would  give  Mrs.  Zeigler  $2000 
in  the  farm.  Turner  said  he  took  the  land  back ;  the  conversation 
was  the  year  before  Turner  died. 

The  defendant  then  gave  in  evidence  the  deposition  of  Mrs. 
Zeigler.    She  testified  that  she  claimed  to  own  the  property  as  her 
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own  separate  property,  and  that  she  derived  it  from  her  father  as 
her  share  of  his  estate. 

Thomas  Hess  testified :  that  Tamer  told  him  that  he  had  given 
the  farm  to  his  daughter  for  an  inheritance.  This  was  in  the  last 
year  of  his  life. 

The  plaintiff,  in  rebuttal,  gave  in  evidence:  agreement  dated  iSAj 
I5th  1851,  between  Turner  and  wife  of  the  one  part,  and  E.  W. 
Zeigler  of  the  other  part,  reciting  that  Turner  and  wife  had  on  the 
same  day  granted  to  "  the  said  Elijah  W.  Zeigler  in  fee,'*  the  land 
in  dispute  and  *'  do  by  these  presents  assign,*'  &c.,  to  him  all 
their  live  stock  and  farming  utensils,  except,  &c.,  Zeigler  having 
agreed  to  maintain  them  during  their  lives.  ^^  Now  the  condition 
of  this  obligation  is  such**  that  Zeigler  should  allow  Turner  and  wife 
two  rooms,  &c.,  and  shall  deliver  to  them  yearly  wheat  and  other 
articles  specified,  and  in  case  of  the  death  of  either  should  deliver 
to  the  other  one  half  of  the  articles  named  to  the  survivor,  keep  a 
cow  for  them,  &c.,  with  other  privileges  ;  and  Zeigler  bound  him- 
self not  to  sdl  the  land  without  their  consent,  fcc. 

Also,  under  objection  and  exception,  an  agreement  dated  February 
26th  1858,  between  Zeigler  and  Turner  by  which  Turner  agreed 
to  give  Zeigler  '^  his  farm,  one  cow,**  and  a  number  of  other  articles 
of  stock,  farmiDsr  utensils,  grain,  &c.,  for  which  Zeigler  agreed  to 
give  ^'his  lot  which  he  bought  of  J.  Kleckner,**  with  certain 
amounts  of  grain,  &c.,  ^^  delivered  to  them  during  their  joint  lives 
every  year,  oc.,  and  in  case  of  the  death  of  either  of  them  the 
half  is  to  be  off,  and  when  they  are  both  dead  everything  is  to  be 
and  remain  the  said  Zeigler's  -^  *  *  *  the  said  Zeigler  also  agrees 
to  return  the  bonds  /Irawn  by  Abraham  Turner  and  J.  Kistler  in 
favor  of  E.  W.  Zeigler  worth  $1600,  and  all  former  agreements 
are  hereby  declared  void  and  of  no  effect  and  to  be  cancelled  at 
the  expense  of  Abraham  Turner.**  Endorsed  on  this  agreement 
was  a  receipt  by  Turner  for  ''  $189.59,  the  balance  in  full.*' 

The  following  also  was  endorsed  : — 

"  It  is  further  agreed  by  the  subscribers,  that  while  a  former 
agreement  is  on  record  that  so  much  of  the  old  or  former  agree- 
ment which  does  not  agree  with  the  within  agreement,  shall  be 
crossed  or  cancelled  at  the  request  or  instruction  of  Abraham 
Turner,  and  that  the  said  Turner  shall  then  keep  the  old  agreement 
as  a  copy  of  this. 

E.  W.  Zeigler 
Abraham  Turner." 

There  was  other  evidence  for  the  purpose  of  showing  the  owner^ 
ship  of  the  premises,  and  who  was  in  possession  when  the  writ  was 
served. 

A  number  of  points  were  submitted  by  each  party. 

The  jury  found  for  the  plaintiff.     The  defendant  took  a  writ 
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of  error,  and  assigned  a  large  number  of  errors,  amongst  which 
were : — 

2.  Admitting  in  evidence  the  record  of  the  assignment,  John  P. 
Hobart,  register,  to  Jacob  H.  Pyle,  assignee. 

3.  Admitting  in  evidence  the  deed  from  Jacob  H.  Pyle,  assignee, 
to  William  D.  Shomo. 

5.  Striking  out  the  testimony  of  E.  W.  Zeigler,  as  above-men- 
tioned. 

(?.  U,  Farquhar  and  F.  W,  Hughes  (with  whom  were  0.  P. 
Bechtel  and  J.  W»  Ryon)y  for  plaintiff  in  error. — ^A  copy  of  the 
record  of  the  deed  from  the  register  to  the  assignee  was  not  ad- 
missible, not  having  been  acknowledged  or  proved  as  required  by 
Act  of  May  2d  1715,  sect.  2,  2  Sm.  Laws  94,  1  Br.  Purd.  460, 
pi.  10  ;  the  recorder  therefore  had  no  right  to  record  it :  Stone- 
breaker  V,  Short,  8  Barr  155.  Both  parties  claiming  under  Turner 
the  proviso  of  the  Act  of  April  15th  1869,  sect.  1,  Pamph.  L.  30, 
1  Br.  Purd.  624,  pi.  16;  does  not  apply :  Karns  v.  Tanner,  16  P. 
F.  Smith  305. 

James  Ryon  and  B,  W.  Cumming  (with  whom  was  M.  Strou8e\ 
for  defendant  in  error. — The  Bankrupt  Act  of  1867,  sect.  14,  re- 
quires the  assignment  of  the  register  to  be  recorded  in  every  state 
where  a  conveyance  of  bankrupt's  lands  ought  by  law  to  be  re- 
corded. Loose  delarations  of  the  holder  of  a  legal  title  that  it  is 
held  in  trust  for  another  are  inadmissible :  Cowden  v.  Oyster,  14 
Wright  373.  Declarations  of  the  person  who  created  the  trust, 
made  in  the  absence  of  the  trustee,  are  not  alone  evidence  to  estab- 
lish it :  Tritt  v.  Crotzer,  1  Harris  451 ;  Edwards  v.  Edwards, 
3  Wright  378.  The  expressions  must  be  contemporaneous  with 
act  of  disposition  or  in  contemplation  of  it :  Kilpin  v,  Kilpin,  1 
Myl.  &  K.  537;  Hill  on  Trustees  2:  Sugden  on  Vendors  181. 
Declarations  of  an  insolvent  husband  are  not  evidence  to  prove 
that  property  was  purchased  with  his  wife's  money :  Bradford's 
Appeal,  5  Casey  513. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  October 
11th  1875. 

The  deed  of  assignment,  John  P.  Hobart,  register  in  bankruptcy, 
to  Jacob  Pyle,  assignee  of  Elijah  W.  Zeigler,  not  having  been 
acknowledged  according  to  the  requirements  of  our  Acts  of  Assem- 
bly, was  not  a  fit  subject  for  record,  and  hence  the  admission  in 
evidence  of  the  copy  thereof,  appearing  upon  the  recorder's  book, 
was  erroneous.  True,  the  Act  of  Congress  requires  these  deeds 
of  assignment  to  be  recorded  in  every  office  of  registry  of  deeds  in 
the  United  States,  where  a  conveyance  of  any  lands  owned  by  the 
bankrupt  ought  to  be  recorded,  but,  as  it  does  not  provide  any 
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mode  of  authentication,  it  follows  that  the  mode  prescribed  by 
the  several  states  must  be  pursued.  We  are  not,  however,  pre- 
pared to  reverse  for  this  error,  as  we  do  not  think  the  paper 
had  any  significance  in  the  case,  and  hence  its  admission  was  pro- 
ductive of  no  harm.  Had  the  assignee  made  the  sale  on  his  own 
motion  this  deed  would  have  been  all  important,  as  without  it  there 
would  have  been  no  warrant  for  such  sale.  But  his  action,  in  the 
case  presented,  is  under  and  by  virtue  of  the  authority  of  the  Dis- 
trict Court  of  the  United  States.  Where  the  property  of  the  bank- 
rupt is  encumbered,  or  where  the  title  thereto  is  in  dispute  the 
assignee  has  no  power  to  sell  except  under  the  order  and  direction 
of  said  court.  Hence,  in  such  case,  it  is  this  order,  and  not  the 
deed  of  the  register,  which  empowers  the  assignee  to  act :'  Rev. 
Stats.  U.  S.,  §  5063 ;  In  re  Graves,  1  Bank.  Reg.  19  ;  In  re  Sal- 
mons, 2  Id.  19.  The  inquiry,  then,  is  one  limited  to  the  question 
of  the  jurisdiction  of  the  above-named  court ;  about  this,  however, 
there  is  and  can  be  no  dispute.  For  not  only  has  it  such  jurisdic- 
tion, but  from  the  moment  of  the  commencement  of  proceedings 
in  bankruptcy  the  property  and  estate  of  the  bankrupt  are  in  the 
custody  of  that  court,  and  its  jurisdiction  over  them  is  superior 
and  conclusive;  Bump's  Bankruptcy  152  and  158,  and  authori- 
ties there  cited.  It  follows,  that  the  decrees  of  that  court,  upon 
the  subject-matter  in  hand,  are  final  and  absolute.  We  have, 
further,  the  petition  of  Pyle  the  assignee,  setting  forth  the  fact  that 
the  title  of  Zeigler  to  the  property  therein  described  was  disputed, 
and  praying  for  an  order  of  sale ;  the  approval  thereof  by  the 
register ;  the  return  and  report  of  sale ;  the  decree  of  the  court 
confirming  the  same,  and  the  deed  to  Shomo  in  pursuance  of  said 
decree.  Thus  we  not  only  find  the  general  jurisdiction  ample, 
but  we  also  find  the  proceedings  necessary  to  bring  that  jurisdic- 
tion to  bear  upon  the  special  case.  The  purchaser  having  discov- 
ered this  condition  of  affairs  was  bound  to  look  no  further.  As  is 
said  in  McPherson  v.  Cunliff",  11  S.  &  R.  482,  with  reference 
to  Orphans*  Court  sales :  *'  The  purchaser  is  not  bound  to  see 
further  back  than  the  order  of  the  court ;  he  is  not  to  see  whether 
the  court  was  mistaken  in  the  facts  of  debts  and  children ;  his 
contract  is  in  truth  with  the  court.*'  So  we  say  as  to  the  case  in 
hand;  Shomo  was  not  bound  to  look  beyond  the  order  of  the  Dis- 
trict Court  to  see  whether  every  particular  had  been  complied 
with  in  the  appointment  and  qualification  of  the  assignee ;  his  con- 
tract was,  in  fact,  with  the  court,  and  as  it  had  ample  power  over 
the  subject-matter,  he,  as  its  vendee,  took  whatever  title  there  was 
in  Elijah  W.  Zeigler  at  the  time  of  the  act  of  bankruptcy. 

The  deed,  then,  being  good,  the  question  turns  upon  Mrs. 
Zeig1er*s  right  of  possession,  for  it  cannot  be  pretended  that  Zeigler 
himself  can  defend  against  the  vendee  in  bankruptcy.  This  alleged 
right  of  possession  in  the  wife,  depends  upon  whether  she  had  or 
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had  not  title  to  the  premises  in  controversy,  if  she  had  no  title, 
her  possession  was  that  of  her  husband  and  the  defence  rightly 
failed.  Upon  this  branch  of  the  case,  a  number  of  exceptions 
have  been  taken  to  the  ruling  of  the  court  below.  There  is  but 
one,  however,  which  we  deem  important  to  consider.  It  is  the 
one  raised  by  the  fifth  specification,  and  which  excepts  to  the  re- 
fusal of  the  judge  to  submit  to  the  jury  the  testimony  of  Zeigler 
detailing  the  declarations  of  Turner  in  his  lifetime,  concerning  the 
vesting  of  an  alleged  trust  in  Mrs.  Zeigler  at  the  time  of  the  execu- 
tion of  the  deed  of  1851,  from  Turner  to  Zeigler,  as  well  as  some 
subsequent  declarations  of  the  same  character,  which  occurred  in 
1853,  at  or  about  the  time  of  the  cancellation  of  the  reconveyance  of 
1852,  Zeigler  and  wife  to  Turner.  We  are  inclined  to  accept  the 
ruling  upon  this  point  as  right.  Not,  indeed,  because  Zeigler  was 
incompetent  to  prove  the  facts  stated,  for  we  do  not  think  the  case 
is  one  within  the  exception  of  the  Act  of  1869,  but  because  the 
evidence  proposed  was  not  sufficient  to  establish  a  trust  estate  in 
Mrs.  Zeigler  as  against  the  vendee  of  the  assignee.  If  we  isolate 
the  transaction  of  May  15th  1851,  and  consider  it  apart  from  the 
transactions  of  1852-3,  we  are  at  least  left  in  doubt  as  to  whether 
Turner  intended  to  vest  in  his  daughter  an  interest  in  the  land,  or 
to  abate  one  half  of  the  purchase-money  by  way  of  advancement. 
We  think  the  latter  the  better  opinion,  for  if  Turner  intended  to 
vest  in  Mrs.  Zeigler  an  interest  in  the  realty  it  is  remarkable  that 
her  name  is  not  mentioned  in  any  of  the  papers.  This  however  is 
consistent  with  the  supposition  of  an  abatement  of  the  purchase- 
money  by  way  of  an  advancement  or  gift,  either  to  her  separately 
or  to  her  and  her  husband  jointly.  In  this  state  of  uncertainty  a 
chancellor  would  refuse  to  decree  a  conveyance  of  the  premises  in 
dispute  to  Mrs.  Zeigler,  and,  it  follows,  that  the  admission  of  the 
testimony  proposed  would  have  availed  the  defendant  nothing,  as 
the  plaintiff  would  still  have  been  entitled  to  a  peremptory  instruc- 
tion in  his  favor.  But,  by  the  deed  of  Zeigler  and  wife  to  Turner, 
August  5th  1852,  the  previous  arrangement,  whatever  its  character 
had  been,  was  aanuUed,  and  when  the  equity  was  revested  in 
Zeigler  by  the  agreement  of  February  26th  1853,  it  was  limited 
by  no  trust  to  any  one.  It  is  true  Zeigler  says  that  at  the  time 
of  the  cancellation  of  the  deed  of  1852,  after  the  execution  of  the 
articles  of  1853,  the  parties  intended  to  restore  things  to  the 
state  they  occupied  previously  to  the  execution  of  the  last-named 
deed.  But  testimony  so  slight  as  this  from  an  interested  party, 
and  in  the  face  of  writings  solemnly  executed,  in  which  a  full 
and  ample  consideration  is  represented  as  passing  from  the  vendee 
to  the  vendor,  is  wholly  insufficient  to  abrogate  or  modify  the 
written  contract  of  the  parties.  To  permit  such  a  result  would 
be  to  dig  away  the  solid  foundations  on  which  our  Pennsylvania 
land  titles  rest,  and  to  substitute  therefor  such  as  might  be  con- 
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Btrncted  for  the  occasion,  by  the  interests  of  parties  or  the  uncer- 
tain  and  often  partial  memory  of  witnesses.  But  the  uncertainty 
and  confusion  are  increased  when  we  come  to  consider  the  acts  and 
testimony  of  Mrs.  Zeigler.  Giving  all  the  force  possible  to  the 
testimony  of  nill  and  Zeigler,  and  the  interest  of  Mrs.  Zeigler  in 
the  premises  extended  but  to  one  half  thereof,  and  that  arose  by 
virtue  of  the  arrangement  of  1851.  She,  however,  in  her  notice 
to  the  assignee,  March  18th  1869,  claims,  that  by  virtue  of  the 
deed  of  August  6th  1852,  the  title  to  the  property  revested  in 
Abraham  Turner,  and,  notwithstanding  the  subsequent  cancellation 
thereof,  the  title  still  continued  to  be  so  vested,  and  that  in  the 
said  property  Elijah  W.  Zeigler  had  no  interest  whatever.  Then, 
in  her  testimony,  she  claims  the  title  by  virtue  of  a  gift  from  her 
&ther,  and  as  her  share  of  his  estate.  This  piece  of  evidence  does 
not  inform  us  when  or  how  this  gift  was  made,  and  it  ignores  en- 
tirely the  agreement  of  February  1853,  which  left  nothing  in 
Abraham  Turner  either  to  sell  or  give  away,  except  a  bare  legal 
estate  valuable  to  no  one  unless,  perchance,  to  Turner's  widow,  as 
a  means  of  enforcing  her  maintenance  as  provided  for  in  that 
agreement  After  such  allegations  as  these,  by  the  chief  party  in 
interest,  the  testimony  with  reference  to  a  trust  looks,  to  us,  like 
an  after-thought  seized  upon  under  the  stress  of  circumstances  to 
bolster  up  a  bad  case.  Judgment  affirmed. 

Lawrence  and  Others'  Appeal.  it  m\ 

1.  A  railroad  oompany  oonstmoted  their  road  withoat  legal  proceedings  ^^  '^^ 
to  appropriate  the  land  on  whioh  it  was  located  and  withoat  oojeotion  by  _^18____23i 
the  owners.     Afterwards  proceeding  to  assess  damages  were  commenced ; 

they  were  compromised  and  released.  Held,  that  the  title  of  the  oompany 
was  not  throngh  this  proceeding,  but  by  the  original  oocapation  witnout 
ol^ection  by  the  owners. 

2.  The  release  did  not  operate  as  an  original  oonyeyance,  bat  as  a  discharge 
of  the  damages  for  the  entry  and  occupation. 

3.  After  the  construction  of  the  road,  but  before  the  release,  the  tract  on 
which  it  was  located  was  leased  to  the  defendants.  Hdd  that  they  took  it 
subject  to  the  right  of  way  of  the  oompany  over  the  surface. 

June  Ist  1875.  At  Harrisburg.  Before  Agnew,  C.  J.,  Shars- 
wooD,  Mbrcur,  Gordon,  Paxson  and  Woodward  JJ. 

Appeal  from  the  Court  of  Common  Pleas  of  Schuylkill  county : 
In  Equity :  Of  January  Term  1874,  No.  822. 

The  bill  in  this  case  was  filed  May  9th  1872,  by  the  Philadel- 
phia and  Reading  Railroad  Company  against  Jacob  S.  Lawrence 
and  others,  partners  as  Lawrence,  Merkle  &  Co.,  lessees,  and  divers 
other  persons,  owners  of  the  land  referred  to  in  the  bill. 

The  bill  set  forth  that  the  Mahanoy  and  Broad  Mountain  Rail- 
road Company,  chartered  under  the  General   Railroad  Law  of 
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February  19th  1849,  completed  their  railroad  in  the  year  1860, 
including  an  inclined  plane,  known  as  the  "Mahanoy  Plane," 
extending  from  the  top  of  Broad  mountain  2800  feet  down  the 
slope  of  the  mountain  to  its  foot ;  the  plane  was  constructed  at 
great  expense,  and  was  the  main  outlet  to  market  of  the  coal  in 
Mahanoy  valley,  more  than  1,000,000  tons  of  coal  per  year  being 
carried  over  it  to  market ;  that  it  was  located  on  land  of  William 
Rohrer  and  others,  named  in  the  bill  as  owners,  and  that  the  land 
was  partly  underlaid  by  certain  veins  of  coal,  one  of  which  was  the 
Mammoth  vein,  whose  outcrop  crossed  under  the  plane ;  that  the 
company  acquired  the  right  over  the  land  for  the  plane,  under 
proceedings  commenced  in  the  Court  of  Common  Pleas  of  Schuyl- 
kill county  to  December  Term  1862,  and  release  dated  November 
2d  1868  ;  that  under  certain  Acts  of  Assembly  named  in  the  bill, 
the  last  of  which  was  approved  February  18th  1871,  all  the  rights 
of  this  and  other  companies  theretofore  consolidated,  became  vested 
in  the  plaintiffs  ;  that  after  the  entnr  of  the  plaintiffs  on  the  land 
occupied  by  the  plane,  Lawrence,  Merkle  &  Company  leased  the 
Mammoth  vein,  including  that  part  underlying  the  plane,  and 
erected  the  Lawrence  colliery ;  that  said  firm  were  mining  coal  in 
said  vein,  lying  under  and  keeping  up  the  plane,  in  places  specified 
in  the  bill,  and  should  it  be  mined  out,  the  plane  would  be  thrown 
down,  the  plaintiffs  prevented  from  using  it,  and  the  region  depend- 
ing upon  it  be  deprived  of  an  outlet  for  its  coal ;  that  they  had 
notified  the  firm  to  cease;  they  paid  no  attention  to  the  notice,  but 
continued  to  mine  coal,  and  threatened  to  open  other  breasts,  mine 
coal  from  them  and  to  undermine,  let  down  and  destroy  the  plane. 

The  prayers  were  to  restrain  the  firm  from  mining,  &c.,  any  coal 
in  the  places  mentioned  in  the  bill,  or  interfering  with  the  breasts 
or  with  any  of  the  Mammoth  vein  coal,  &c.,  where  their  gangway 
would  pass  under  the  plane  ;  and  for  general  relief. 

Affidavits  were  filed  and  a  special  injunction  was  awarded. 

Lawrence,  Merkle  &  Co.  answered,  admitting  many  of  the  aver- 
ments, amongst  others  that  the  Mahanoy  and  Broad  Mountain  Com- 
pany in  1860,  as  averred  in  the  bill  completed  the  Mahanoy  Plane, 
which  was  one  of  the  main  outlets  for  coal  mined  in  the  Mahanoy 
valley,  and  that  it  was  over  lands  of  William  Rohrer  and  others, 
as  stated  in  the  bill.  They  denied  that  the  company  acquired  the 
right  of  way  under  proceedings  in  the  Court  of  Common  Pleas  of 
Schuylkill  county,  or  that  they  acquired  any  title  to  the  right  of 
way  against  the  possession  of  the  respondents  by  virtue  of  the 
release  of  November  2d  1868,  and  averred  that  such  possession 
and  its  extent  were  known  to  the  railroad  company  ;  that  on  the 
1st  of  January  1868  the  owners  of  the  land  over  which  the  plane 
was  located,  leased  to  Lawrence,  Merkle  &  Co.  for  fifteen  years  the 
exclusive  right  to  dig,  &c.,  coal,  and  the  exclusive  possession  of  a 
body  of  land  which  includes  the  part  on  which  the  Mahanoy  Plane 
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in  located,  and  they  immediately  took  possession  of  the  leased  pre- 
mises, commenced  to  open  the  Mammoth  vein,  erect  improvements, 
&c.,  of  which  the  Mahanoy  and  Broad  Mountain  Company  had 
notice  before  they  took  the  release.  The  respondents  admitted 
that  they  took  possession  of  the  demised  premises  after  the  occu- 
pation of  part  of  them  by  the  Mahanoy  and  Broad  Mountain  Com- 
pany for  their  plane,  but  denied  that  their  occupation  was  unlaw- 
ful ;  and  they  averred  that  there  was  no  reservation  in  the  demise  to 
the  respondents,  of  any  part  of  the  land  within  the  boundaries  of 
the  demised  premises ;  they  admitted  that  they  were  mining  and 
driving  a  gangway  toward  the  plane  with  the  intention  of  taking 
away  all  the  coal  except  that  immediately  under  the  roadway  of 
the  plane,  and  claiming  the  right  to  mine,  &c.,  all  the  coal  in  the 
Mammoth  vein. 

A  replication  was  filed  and  an  examiner  appointed,  who  took 
testimony,  but  no  master  was  appointed.  Proceedings  were  com- 
menced on  the  17th  of  November  1862,  to  have  damages  assessed 
for  the  owners  of  the  land  by  reason  of  its  occupancy  for  the  rail- 
road ;  the  viewers  appointed  reported  February  3d  1863,  that  they 
had  assessed  the  damages  at  $570,  but  inasmuch  as  there  was 
dispute  about  the  ownership  of  the  land,  they  were  unable  to  re- 
port to  whom  the  damages  were  to  be  paid,  but  suggusted  that 
they  be  paid  into  court  to  await  the  determination  of  the  question 
of  the  title. 

On  the  2d  of  March  1863,  John  Gilbert  and  others  of  the  owners 
appealed.  On  the  18th  of  January  1869,  it  appearing  to  the  court 
that  the  title  to  the  land  had  been  finally  settled  in  favor  of  Gilbert 
and  others,  and  that  none  of  the  other  parties  defendants  had  any 
claim  to  the  land  or  the  award  of  $570,  the  court  ordered  that  the 
proceedings  to  assess  damages  should  be  discontinued,  and  satisfac- 
tion entered  on  the  award  of  the  viewers,  upon  said  parties  filing  an 
agreement  to  that  e£fect ;  the  agreement  was  filed  and  satisfaction 
entered  the  same  day. 

The  release  referred  to  in  the  bill,  recited  that  the  Mahanoy  and 
Broad  Mountain  Railroad  Co.  had  fixed,  &c.,  the  route  for  their 
main  line,  the  Mahanoy  city  branch,  &c.,  to  the  colliery  of  Law- 
rence, Merkle  &  Co.,  through  and  upon  lands  of  John  Gilbert  and 
others,  naming  them,  and  occupied  or  intended  to  occupy  for  the 
main  line,  land  thirty  feet  wide  on  each  side  of  the  centre  line  of 
their  road,  &c.,  and  in  consideration  of  the  advantage  to  be  derived 
to  them  from  the  location  and  construction  of  the  road,  Gilbert  and 
others,  the  owners  of  the  land,  released  the  railroad  company  from 
all  claims,  damages,  &c.,  by  reason  of  their  entering  upon  and 
taking  the  land  and  the  location  and  construction  of  their  rail- 
road, and  covenanted  that  no  non-user  of  the  land  appropriated 
and  no  occupation  by  the  releasors  by  residence  or  otherwise  for 
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any  period  of  time,  should  affect  the  right  of  the  railroad  company 
to  the  entire  and  exclusive  possession  of  the  same. 

The  other  testimony  related  principally  to  the  questions  of  the 
mining  of  respondents  with  reference  to  the  railroad,  and  the  danger 
to  it  by  continuing  the  mining. 

The  court  (Walker,  A.  J.)  on  the  5th  of  January  1874,  decreed 
that  the  defendants  be  perpetually  restrained  from  mining,  taking 
out,  or  in  any  manner  interfering  with  the  coal  now  remaining  in 
the  top  breasts  laid  down  in  a  draft,  &c.,  being  under  the  plane, 
be^nning,  &c. 

The  defendants  appealed  to  the  Supreme  Court  and  assigned  the 
decree  for  error. 

L.  Bartholomew  and  U.  0.  Parry  (with  whom  was  (7.  N. 
Bumm\  for  appellants. — The  company  did  not  proceed  to  condemn 
in  accordance  with  the  Act  of  Assembly  and  therefore  required  no 
title  under  the  right  of  eminent  domain  ;  they  were  trespassers 
against  the  owners  of  the  land  and  those  in  possession  under  them : 
Jarden  v.  Railroad  Co.,  8  Whart.  502 ;  Brown  t^.  Powell,  1  Casey 
229;  Western  Railroad  Co.  v,  Johnston,  9  P.  P.  Smith  290; 
McClinton  v.  Pittsburg,  F.  W.  4  C.  Railroad  Co.,  16  Id.  404. 
The  discontinued  proceeding  could  not  deprive  the  owner  of  his 
title  to  the  land,  and  any  right  the  company  had  under  the  release 
was  subject  to  the  superior  rights  of  the  defendants  previously  ac- 
quired under  their  lease.  The  company  could  not  deprive  the 
owner  of  his  property  under  the  right  of  eminent  domain  before 
compensation  be  paia  or  secured :  Bonaparte  v,  Camden  &  Amboy 
Railroad  Co.,  Baldwin  206 ;  Turnpike  v.  Brosi,  10  Harris  29. 

J.  Ellis  and  J.  E.  Q-owen^  for  appellees. — If  the  landholders  stood 
by  and  permitted  the  company  to  make  improvements,  they  would 
be  estopped:  Big  Mountain  Improvement  Co.'s  Appeal,  4  P.  F. 
Smith  361.  Owners  may  waive  previous  payment  of  damages : 
McCauley  v.  West  Vermont  Railroad  Co.,  33  Verm.  311 ;  Wash- 
bume  on  Easements  24 ;  W.  Penna.  Railroad  Co.  v,  Johnston, 
9  P.  F.  Smith  290.  By  the  appeal  from  the  assessment  of  dam- 
ages the  owners  affirmed  the  company's  title  to  right  of  way,  and 
waived  any  preceding  irregularity :  Delaware,  L.  &  W.  Railroad 
Co.  V.  Burson,  11  P.  F.  Smith  369 ;  LentsB  t;.  Stroh,  6  S.  &  R. 
84 ;  Cunningham  v.  McCue,  7  Casey  469 ;  Woodring  t>.  Forks 
Township,  4  Id.  362 ;  Weidner  t;.  Matthews,  1  Jones  840 ;  Cam- 
eron V.  Montgomery,  13  S.  &  R.  128 ;  Zeigler  v.  Fowler,  3  Id. 
238.  The  long  acquiescence  of  the  landholders  waived  any  con- 
dition preceding  the  appeal :  Mayes  v.  Jacoby,  8  S.  &  R.  626 ; 
Beideman  v.  Vanderslice,  2  Rawle  334.  The  owners  could  not 
take  chance  for  the  damages,  and,  if  unsatisfactory,  claim  the  land : 
Wadhams  v.  Lackawanna  &  B.  Railroad  Co.,  6  Wright  303.    After 
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the  appeal,  the  legal  appropriation  is  presumed :  McClinton  t;. 
Railroad  Co.,  16  P.  F.  Smith  404.  The  release  created  no  estate ; 
it  was  merely  a  relinquishment  of  damages  :  Dobbins  v.  Brown, 
2  Jones  75;  Groh  v.  Eckert,  8  Brewster  118.  Lawrence, 
Merkle  &  Co.  were  not  owners  when  the  plane  was  constructed^ 
and  could  not  be  entitled  to  damages :  Schuylkill  Nav.  Co.  v. 
Thobum,  7  S.  &  R.  421.  The  compensation  is  to  be  estimated  to 
the  time  when  the  injury  was  committed :  Zimmerman  v.  Union 
Canal  Co.,  1  W.  &  S.  854.  Damages  will  not  pass  with  a  con- 
veyance of  land,  and  under  a  conveyance  Lawrence,  Merkle  &  Co. 
would  have  no  standing :  Schuyl.  &  S.  Co.  v.  Decker,  2  Watts  843 ; 
Commonwealth  v.  Shepard,  3  renna.  R.  509 ;  Mann's  Appeal,  6 
Harris  258 ;  Boynton  v.  Railway  Co.,  4  Gushing  467.  If  they 
had  any  claim  they  should  have  applied  for  viewers:  Dyer  v. 
Wightman,  16  P.  F.  Smith  427  ;  N.  Penna.  Railroad  Co.  v.  Davis, 
2  Casey  288. 

Judgment  was  entered  in  the  Supreme  Court,  June  8th  1875, 
Per  Curiam. — We  find  no  error  in  this  decree.  The  railroad 
company  had  actually  appropriated  the  land,  and  built  and  used 
its  railway  long  before  any  title  by  lease  of  the  coal  mines  had 
vested  in  the  defendants.  This  is  admitted  in  the  answer.  Th  e 
owner  of  the  land  made  no  objection  to  this  appropriation,  but  after 
a  proceeding  to  assess  the  damages  had  been  prosecuted,  finally 
compromised  and  released.  The  title  of  the  railroad  company  came 
not  through  this  proceeding,  but  by  its  original  entry  and  appro- 
priation without  objection.  The  release  operated  not  by  way  of 
an  original  conveyance,  but  by  way  of  a  discharge  for  the  damages 
incurred  by  the  entry  and  construction  of  the  railway.  It  is  clear 
therefore  that  when  the  defendants  obtained  their  lease  they  took 
it  subject  to  the  previous  easement  and  right  of  way  of  the  railroad 
company  over  the  surface.  The  railroad  was  then  in  lawful  exist- 
ence and  use.  The  owners  made  no  defence  to  the  right  of  the 
railroad  company  to  appropriate  the  land,  and  their  tenants  cannot 
now  set  up  a  defence  which  they  waived,  if  they  had  any.  The 
Act  of  1849  does  not  compel  a  railroad  company  to  remove  its 
track,  though  it  gives  the  authority.  A  most  necessary  provision 
for  the  security  of  the  company  and  of  the  public.  To  hold  the 
law  to  be  mandatory  would  result  in  its  being  compelled  to  shifb 
the  location,  involving  perhaps  an  extensive  change  of  gradients, 
as  often  as  the  mine  owner  honeycombs  the  earth  beneath  the  rail- 
way. 

Decree  affirmed  with  costs  and  appeal  dismissed. 


28  P.  F.  Smith— 24 
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TTatts^s  Appeal. 

1.  If  technioal  exceptions  be  not  brought  to  the  notice  of  the  court  m  a 
formal  manner  and  at  a  proper  time,  it  will  be  presumed  that  the  party 
elects  to  proceed  on  the  merits. 

2.  Where  directors  of  a  corporation  have  so  mismanaged  its  affairs  as  to 
be  fraudulent,  a  bill  may  be  maintained  against  them  personally  by  a  share- 
holder. 

3.  A  shareholder,  in  such  case,  may,  under  proper  circumstances,  inter- 
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78  370'  pose  for  the  protection  of  the  oorporadon. 
204  "  67  4.  The  directors  of  a  corporation  for  the  sale  of  land  rejected  offers  for  the 
204  ^  67  purchase  of  its  land ;  although  this  was  imprudently  done,  yet  being  a  matter 
204       "  67  resting  in  their  discretion,  if  without  fraud,  they  were  nbt  responsible. 

5.  The  power  to  execute  and  issue  bonds,  contracts  and  other  certificates 
of  indebtedness  belongs  to  all  corporations,  public  and  private,  and  is  inse- 
parable from  their  existence. 

6.  The  power  to  contract  necessarily  involves  the  power  to  create  a  debt 

7.  The  charter  of  a  land  company  gave  the  directors  power  to  dispose  of 
its  land  by  deed  or  les^e ;  the  power  to  mortgage  land  on  a  proper  occasion 
and  for  a  proper  debt  is  implied. 

8.  The  corporation  owning  a  very  large  body  of  lands,  had  power  by  their 
charter  *^  to  aid  in  the  development  of  minerals  and  other  materials,  and  to 
promote  the  clearing  and  settlement  of  the  country  :'^  Hddj  that  the  building 
of  saw-mills  and  an  hotel  for  the  accommodation  of  those  having  business  in 
connection  with  carrying  out  the  prime  object  of  the  corporation,  was  within 
its  powers. 

9.  Even  if  such  expenditures  were  tUira  vires,  stockholders  knowing  of 
them  and  not  objecting  until  long  after  their  completion  could  not  compel 
the  directors  to  account  for  the  moneys  expended. 

10.  When  directors  act  honestlv  for  what  thej^  esteem  the  best  interests  of 
the  corporation,  and  do  not  wilfully  pervert  their  powers,  but  only  misjudge 
them,  tney  will  not  be  held  to  account  for  money  expended  in  such  case. 

11.  When  an  act  of  directors  is  in  excess  of  their  authoritv,  but  done  with 
I  a  bonft  fide  intent  of  benefiting  the  corporation,  and  a  shareholder,  knowing 
<     of  it,  does  not  dissent  within  a  reasonable  time,  his  assent  will  be  presumed, 

and  he  cannot  gainsay  it 

12.  When  the  act  of  the  directors  complained  of  is  to  be  followed  by  a 
I    large  expenditure,  the  shareholder  should  not  only  make  his  protest  within 

a  reasonable  time,  but  should  follow  it  up  by  active  preventive  measures. 

13.  It  is  against  good  conscience  that  one  having  power  to  prevent  should 
stand  by  and  see  his  associates  spend  money  which  may  result  to  his  benefit, 
and  afterwards  charge  them  with  it.  His  neglect  to  act  at  the  proper  time 
effectually  bars  his  right. 

14.  Six  years'  omission  to  proceed  would  be  a  bar  to  an  action  against 
directors  for  the  misuse  of  the  corporate  property. 

15.  The  stockholders  directed  public  sales  of  their  lands,  and  that  payment 
might  be  made  in  <3ash  and  in  their  bonds :  Held,  the  payment  in  bonds  was 
equivalent  to  cash. 

16.  Directors  bought  at  the  sales  at  fair  prices,  and  the  sales  were  con- 
ducted openly  and  fairly :  Held,  Uie  sales  to  them  were  valid. 

June  2d  1875.  At  Harrisburg.  Before  Aonew,  C.  J.,  Shars- 
wooD,  Merour,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  Nisi  Prius.  In  Equity.  No.  2,  to  July  Term 
1870, 

The  bill  in  this  case  was  filed  by  Henry  M.  Watts,  John  M. 
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Bickel,  Lewis  Seal,  Charles  E.  Anspach  and  James  Anspach,  plain- 
tiffs, against  The  McKean  and  Elk  Land  and  Improvement  Com- 
pany, John  C.  Cresson,  William  Biddle,  Frederick  Fraley,  Sam- 
uel Mason,  Mordecai  L.  Dawson,  John  Livezey,  Samuel  Welsh, 
James  R.  Greeves,  Frederick  Collins,  William  Hacker,  Charles 
H.  Hutchinson,  Harry  G.  Clay,  William  Welsh,  Robert  P.  Kane, 
The  Pennsylvania  Company  for  Insurance  on  Lives,  &c.,  the  exe- 
cutor, &c.,  of  I.  P.  Hutchinson,  deceased,  the  executrix,  &c.,  of  S. 
M.  Leiper,  deceased,  the  executors,  &c.,  of  Jeremiah  Hacker, 
deceased,  S.  Mason  and  E.  F.  Gay,  trustees  of  McKean  and  Elk 
Land  and  Improvement  Company  under  a  first  mortgage,  C.  H. 
Hutchinson  and  H.  G.  Clay,  trustees  of  same  company  under  a 
second  mortgage.  The  New  York  and  Erie  Mining  Company  and 
The  Erie  Mining  Company. 

On  the  6th  of  February  1856,  an  act  was  passed  to  incorporate 
The  McKean  and  Elk  Land  and  Improvement"  Company.  It 
recited  that  Samuel  M.  Leiper  died  seised  of  an  undivided  fourth 
of  land  in  the  counties  of  Elk  and  McKean,  &c. ;  that  the  other 
owners  were  desirous  of  converting  their  interests  into  the  stock 
of  a  corporation,  established  by  the  act ;  that  the  interests  of  the 
widow  and  children  would  be  injured  by  a  sale  of  the  lands  by  pro- 
ceedings in  partition  which  were  threatened  by  the  other  owners, 
and  that  the  executors  of  Leiper  had  no  authority  to  convey  the 
land  to  such  corporation  and  receive  as  the  other  owners  were 
about  to  do  payment  in  the  stock  of  the  corporation ;  it  was  en- 
acted :— 

Sect.  1.  That  the  executors,  &c.,  of  Leiper  might  sell  and  con- 
vey to  the  corporation  the  interest  of  Leiper  in  the  lands,  and 
receive  its  stock  in  payment. 

Sect.  2.  That  Henry  M.  Watts,  John  K.  Kane,  Frederick 
Fraley,  John  C.  Cresson,  Samuel  Mason,  John  Livezey,  Joseph 
Cresson,  Jeremiah  Hacker,  Mordecai  L.  Dawson,  Samuel  Welsh, 
James  R.  Greeves,  I.  P.  Hutchinson,  William  Biddle,  Thomas 
Struthers,  and  the  executors  of  Leiper,  their  associates,  successors 
and  assigns,  should  be  a  corporation  under  the  name  of  The  Mc- 
Kean and  Elk  Land  and  Improvement  Company,  with .  all  the 
privileges,  &c.,  of  a  corporation. 

Sect.  3.  The  corporators  above  named  should,  as  soon  as  con- 
venient, elect  seven  directors,  to  serve  for  one  year ;  each  share  of 
stock  to  entitle  the  holder  to  a  vote ;  the  directors  to  choose  one 
of  their  number  for  president,  and  other  officers  might  be  elected 
and  appointed;  the  governor  to  issue  letters  patent  on  notice 
of  the  organization  of  the  corporation. 

Sect.  I.  The  corporation  to  value  their  lands  and  convert  them 
into  a  common  stock,  to  be  divided  into  a  convenient  number  of 
shares,  which  were  to  be  apportioned  amoncrst  the  owners  of  the 
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lands  according  to  their  interests  respectively,  for  which  shares 
certificates  should  be  issued. 

Sect.  5.  The  directors  to  sell  the  land  and  receive  "  any  moneys, 
mortgages  or  other  securities,  including  the  certificates  of  stock  of 
this  corporation,  in  payment,  *  *  *  provided,  that  the  said  corpora- 
tion shall  sell  and  dispose  of  at  least  one-half  of  all  their  land 
within  ten  years,  and  the  remainder,  except  2000  acres,  within 
twenty  years  from  the  date  hereof. 

Sect.  6.  The  corporation  to  have  power  to  lease  for  a  period  not 
exceeding  twenty  years,  any  of  the  lands  and  the  right,  &c.,  of 
mining  and  carrying  away  iron  ore,  coal  and  other  minerals  and 
materials  from  the  land,  and  ^^  to  aid  in  the  development  of  the  min- 
erals and  other  materials,  the  use  and  transportation  of  them  to  mar- 
ket, and  promote  the  clearing  and  settlement  of  the  country ;  *  *  * 
to  employ  their  capital  in  the  construction  of  such  railways,  not 
exceeding  twenty  miles  in  length,  as  may  be  necessarv  from  such 
mines,  to  intersect  the  Sunbury  and  Erie  or  the  Allegheny  Valley 
Railroad ;  *  *  *  to  create  a  capital  stock  of  8100,000,  for  the 
purposes  specified  in  this  section." 

Sect.  7.  Dividends  from  the  sales  of  lands,  &c.,  to  be  made 
amongst  the  shareholders  at  least  once  a  year,  ^^  and  when  the  pro- 
ceeds of  the  sale  of  lands  are  paid  to  the  holders  of  certificates 
of  stock,  such  certificates  shall  be  surrendered  to  the  corporation 
and  cancelled,  and  new  certificates  issued  according  to  a  uniform 
rule  of  equitable  adjustment  of  the  rights  of  shareholders,  *  *  * 
so  that  whenever  the  whole  of  the  lands  shall  have  been  sold  the 
certificates  representing  the  same  shall  have  been  entirely  exhausted 
and  cancelled.'' 

On  the  14th  of  April  1864  a  supplement  to  the  foregoing  act 
extended  the  time  for  selling  the  lands  of  the  company  five  years. 

Another  supplement,  passed  March  16th  1867,  authorized  the 
company  to  borrow  money  for  purposes  of  improving  and  develop- 
ing their  lands,  and  for  all  other  purposes  of  the  corporation,  at 
such  rate  of  interest  as  they  might  deem  advisable,  or  by  sale  of 
the  bonds  at  a  discount  and  secure  the  payment  of  the  money 
borrowed  by  mortgage  or  mortgages  on  their  estate. 

A  supplement  was  passed  Februarv  10th  1852,  to  the  Act  to 
incorporate  the  Sunbury  and  Erie  Railroad  Company  (passed  April 
3d  1837).  It  authorized  municipal  or  other  corporations  to  sub- 
scribe for  the  stock  of  the  Sunbury  and  Erie  Railroad  Company, 
and  to  borrow  money  to  pay  therefor ;  the  bonds  that  might  be 
issued  by  such  corporations  bearing  interest  at  six  per  cent,  per 
annum  might  be  received  by  the  railroad  company  as  cash  in  pay- 
ment of  the  subscriptions  for  stock,  &c. 

The  bill  set  out : — 

1.  That  H.  M.  Watts,  July  Ist  1855,  was  owner  of  one-fourth, 
Leiper's  representatives    one-fourth,   Fraley,    Cresson,   Hacker, 
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Greeves,  Biddle  and  Hutchinson's  estate  were  owners  of  the  other 
half  of  land  in  McKean  and  Elk  counties,  comprising  between 
120,000  and  150,000  acres ;  and  the  act  (above  stated)  to  incor- 
porate the  McKean  and  Elk  Land  and  Improvement  Company. 

2-9.  Set  out  the  provisions  of  the  act,  its  acceptance,  issue  of 
letters  patent,  &c. 

10,  11.  Conveyance  of  the  land  to  the  corporation,  and  its  con- 
version into  stock ;  108,000  shares  issued  to  the  owners  of  the 
land,  and  12,000  shares  reserved  for  incidental  expenses. 

12.  That  plaintiffs  held  more  than  30,000  shares  of  the  stock ; 
and  charging  the  directors  with  neglect  of  duty,  malfeasance  in 
office  and  perverting  the  purposes  of  the  corporation. 

18.  That  the  directors  neglected  to  sell  the  land  as  required  by 
the  act  of  incorporation,  viz.,  one-half  in  ten  years,  and  the  re- 
mainder in  twenty  years,  and  make  dividends  of  the  proceeds  at 
least  once  a  year. 

14.  Subscribing  without  authority  of  law  for  1625  shares  of  the 
stock  of  the  Sunbury  and  Erie  Railroad  Company ;  to  be  paid  for 
JlOOjOOO  in  cash  and  5000  acres  of  land.  Watts,  who  was  presi- 
dent, voting  against  the  subscription  and  resigning. 

15,  16.  Watts's  various  protests  and  efforts  to  withdraw  his  land. 

17.  Assessment  of  60  cents  per  share  on  the  stock. 

18.  The  unlawful  execution  of  a  mortgage,  February  1st  1863, 
for  J200,000  to  Mason  and  Gay,  trustees. 

19,  84.  Selling  and  conveying  land  to  the  Erie  Mining  Company, 
and  the  New  York  and  Erie  Mining  Company  in  1865,  and  accept- 
ing 11,750  shares  of  the  stock  of  those  companies  in  payment. 

20,  21.  Unlawfully  executing  a  mortgage,  June  22d  1867,  for 
$267,000,  to  C.  H.  Hutchinson  and  Harry  C.  Clay,  as  trustees ;  the 
bonds  secured  by  both  mortgages  taken  by  the  directors,  who  were 
makers,  sellers  and  purchasers. 

22.  Sale  in  1857  of  9000  acres  of  land  for  ?61,654. 

28-25,  82.  In  1868  the  directors  proposed  to  sell  98,795  acres 
and  sold  35,600  acres  at  various  prices,  62  per  cent,  payable  in 
stock,  36  per  cent,  in  mortgage  bonds,  and  2  per  cent,  in  cash ;  the 
35,600  acres  were  part  of  98,600  acres  estimated  by  a  committee 
of  the  directors  at  $2,254,788  ;  the  sales  were  to  shareholders,  cre- 
ditors and  directors,  on  terms  prescribed  by  themselves,  and  would 
exceed  $400,000. 

26,  27.  Since  November  1859,  Watts  had  been  persistent  in  his 
efforts,  by  written  and  verbal  communication,  to  withdraw  his  land 
or  purchase  it ;  and  the  refusal  of  the  directors  to  sell  to  one 
Putnam,  who  proposed  to  purchase  15,000  acres  at  $25  per  acre. 

28.  The  directors,  by  accepting  conveyances  of  the  land  from 
the  owners,  assumed  all  the  duties  imposed  by  the  charter,  which 
they  have  neglected  and  refused  to  perform,  &c. 

30,  33.  The  directors,  without  authority  of  law,  had  contracted 
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debts,  and  engaged  in  the  erection  of  saw-mills,  hotels  and  other 
baildings,  and  had  misappropriated  the  funds  instead  of  dividing 
them  amongst  the  shareholders. 

31.  The  directors  mortgaged  the  lands  so  that  they  necessarily 
became  purchasers  of  the  bonds  secured  by  the  mortgages ;  on  the 
20th  of  February  1870  they  threatened  to  foreclose  the  mortgages 
if  the  stockholders  did  not  raise  money  to  pay  taxes. 

The  relief  prayed  for  was  for  a  decree : — 

That  the  two  mortgages  were  void,  and  not  a  lien ;  that  the 
sales  to  the  two  mining  companies  be  set  aside,  or  if  valid  that 
the  directors  individuafiy  pay  the  plaintiffs  their  proportion  of 
$117,500,  the  value  at  which  they  estimated  the  shares  of  these 
companies*  stock ;  that  the  subscription  to  the  Snnbury  and 
Erie  Railroad  stock  was  without  authority  of  law,  and  the  directors 
pay  the  plaintiffs  the  damages  they  may  have  suffered  by  it ;  that 
an  account  be  taken,  and  defendants  pay,  &c. ;  that  the  land  to 
which  plaintiffs  may  be  entitled  be  conveyed  to  them  clear  of 
encumbrance ;  or,  if  that  cannot  be  done,  that  the  directors  indi- 
vidually pay  the  plaintiffs  the  value  for  each  acre  they  should  not 
be  able  to  convey  ;  that  the  sale  of  the  35,600  acres  was  without 
authority  and  void,  or  that  the  directors  pay  plaintiffs  their  pro- 
portion of  their  value ;  that  they  pay  the  taxes ;  and  an  injunc- 
tion restraining  a  sale  by  the  trustees  under  the  mortgages ;  there 
was  also  a  prayer  for  general  relief. 

The  answer  of  the  McKean  and  Elk  Land  and  Improvement 
Company  denied  the  allegations  of  the  12th  paragraph  of  the 
bill ;  denied  the  charges  in  the  13th  paragraph,  and  averred  that 
they  had  done  all  in  their  power  to  effect  a  sale  of  the  land ; 
the  land  was  inaccessible,  except  in  the  neighborhood  of  the  Sun- 
bury  and  Erie  Railroad ;  the  completion  of  this  road  had  been 
delayed  for  nearly  nine  years ;  outlays  were  required  for  roads, 
&c.,  without  funds  to  make  them;  all  the  large  shareholders, 
except  Mr.  Watts,  were  willing  to  contribute ;  there  was  always 
an  agent  residing  in  the  neighborhood  to  make  sales;  whilst 
Mr.  Watts  was  president,  the  price  of  farm  land  had  been  fixed 
at  $5  per  acre,  but  under  the  direction  of  the  defendants,  in 
January  1861,  the  price  was  fixed  at  92  per  acre  without  obtaining 

Purchasers ;  no  sales  of  any  magnitude  had  been  made  during  Mr. 
ITatts's  presidency,  nor  had  he,  although  often  requested,  suggested 
any  plan  for  effecting  sales.  Denied  recollection  of  allegation  in 
27th  paragraph,  that  Putnam  offered  to  purchase  land  at  $25  per 
acre  ;  demanded  proof  of  it  and  of  his  ability  to  pay.  Admitted 
the  subscription  to  the  Sunbury  and  Erie  Railroad  stock.  They 
averred  that  the  importance  of  the  railroad  as  an  outlet  to  the  lands, 
even  at  a  large  outlay,  was  appreciated  from  the  beginning  and 
recognised  by  Mr.  Watts  in  drafting  the  charter.    In  1858  a  corn- 
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mittee,  of  which  he  was  one,  reported  that  a  fair  price  could  not 
be  obtained  without  such  outlet.  The  Act  of  February  10th  1852 
conferred  authority  to  make  the  subscription  ;  a  committee  was 
appointed  to  Negotiate  with  the  railroad  company,  the  effort  being 
to  save  the  construction  of  a  connecting  road  by  securing  a  change 
of  route,  and  obtaining  a  route  which  was  contiguous  to  and 
traversed  the  lands  for  many  miles;  authority  from  the  stock- 
holders to  make  subscription,  of  which  S^lyOOO  of  first  mortgage 
bonds  were  agreed  to  be  taken.  There  was  a  failure  to  make  any 
arrangement  with  Mr.  Watts  because  of  his  unreasonable  demands, 
and  because  he  claimed  an  allowance  for  the  charter  and  to  be  free 
from  any  responsibility  to  the  Sunbury  and  Erie  Company,  and 
that  he  asked  warrants  along  the  line  of  the  railroad. 

There  was  a  large  indebtedness  for  taxes,  surveys,  &c. ;  the 
shareholders,  who  had  previously  assisted,  declined  to  contribute 
further  on  account  of  Mr.  Watts's  persistent  refiisal  to  aid  or  to 

Eermit  the  lands  to  be  sold  at  public  sale,  or  to  raise,  funds ;  and 
is  dissent  from  any  assessment  on  the  shareholders  to  pay  the 
liabilities ;  and  interposing  difficulties  to  raising  money  from  sale 
of  lands,  and  warning  the  company  not  to  permit  them  to  be  sold 
for  taxes.  The  stockholders,  on  the  16th  of  May  1862,  authorized 
the  first  mortgage  to  pay  the  then  present  indebtedness  and  the 
subscription  to  the  railroad ;  991)000  of  the  mortgage  bonds  were 
appropriated  to  pay  the  subscription  and  remainder  to  legitimate 
indebtedness ;  none  of  the  proceeds  of  the  mortgage  were  converted 
to  the  private  use  of  the  directors  or  misapplied.  The  second 
mortgage  was  made  with  the  approval  of  the  stockholders,  under 
the  Act  of  March  16th  1867.  Watts  admitted  the  propriety  of 
investing  funds  for  improvements,  and  that  the  Act  of  1867  re- 
moved most  of  his  objections  to  the  carrying  on  of  improvements, 
&c.,  by  the  corporation.  The  bonds  were  not  chiefly  taken  by  the 
directors;  opportunity  was  offered  to  Watts  to  subscribe;  he 
agreed  to  subscribe  to  a  working  capital,  and  withdrew  his  sub- 
scription because,  as  he  alleged,  it  had  been  made  with  the  under- 
standing that  he  was  to  be  president. 

At  a  stockholders*  meeting  in  February  1868,  a  plan  for  the 
division  of  the  land  amongst  them  was  recommended,  which  was 
referred  to  a  committee  for  conference  with  the  directors ;  there 
were  other  meetings  for  the  same  purpose,  and  on  May  29th  1868 
a  public  sale  was  authorized,  should  the  plan  of  division  fail ;  it  did 
fiEiil,  and  there  was  a  public  sale  October  20th  1868. 

There  were  throughout  the  answer  denials  of  neglect  of  duty  and 
of  misapplication  or  misappropriation  of  the  funds. 

Separate  answers  of  the  other  defendants  were  filed,  denying, 
amongst  other  things,  misappropriation  of  the  funds  and  neglect  of 
duty.  Some  of  these  denied  any  connection  with  any  of  the  mat- 
ters charged. 
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Replications  were  filed  and  an  examiner  appointed,  who  took 
and  reported  a  great  mass  of  testimony.  William  J.  Price,  Esq., 
was  appointed  master.  He  reported  elaborately  and  at  great  length. 
He  found  the  following  facts : — 

At  a  meeting  of  the  directors  they  resolved  that  the  shares  of 
stock  to  be  issued  should  be  equal  to  the  number  of  acres,  and 
then  should  not  exceed  108,000  shares,  each  share  to  represent 
one  acre,  and  to  be  estimated  at  $50  till  otherwise  ordered ;  the 
shares  reserved  were  12,000,  and  were  to  abide  the  future  action 
of  the  company.  The  directors  acted  with  great  promptitude  to 
carry  on  the  primary  objects  of  the  corporation*  The  lands  were 
of  great  value  for  timber,  coal  and  iron,  and  also  for  agricultural 
purposes,  but  it  was  an  almost  unbroken  wilderness,  and  away  from 
public  highways,  so  that  their  resources  could  not  be  made  available. 
The  Sunbury  and  Erie  Railroad  and  the  Allegheny  Valley  Rail- 
road were  looked  to  as  soon  to  furnish  outlets  to  market.  The 
leading  object  of  the  company  was  to  sell  the  lands  and  divide  the 
proceeds  amongst  the  stockholders.  All  the  directors  labored 
earnestly  to  interest  capitalists  and  make  sales  jof  the  lands.  In 
May  1858  a  committee  of  the  directors  was  appointed  to  endeavor 
to  effect  sales  of  the  lands  and  stock,  and  ascertain  if  anything 
could  be  done  to  aid  in  procuring  an  outlet  to  market.  In  Sep- 
tember the  committee  reported,  that  obtaining  a  fair  price  for  their 
lands  could  not  be  accomplished  until  there  was  an  outlet  for  their 
mineral  product,  and  that  which  seemed  likely  to  benefit  them 
first  was  the  western  portion  of  the  Sunbury  and  Erie  Railroad ; 
this  railroad  (afterwards  the  Philadelphia  and  Erie  Railroad)  was 
not  opened  till  seven  years  after  the  report ;  its  first  train  went 
through  in  October  1865.  This  delay  prevented  sales  of  lands 
and  there  were  no  dividends ;  but  the  accumulation  of  taxes  and 
the  necessary  expenses  were  large  and  to  be  provided  for.  In 
1859  the  company  subscribed  for  $162,500  of  the  stock  of  the 
railroad  company,  in  order  to  secure  a  railroad  through  their  lands ; 
the  subscription  was  paid  in  1868,  by  $91,000  of  the  mortgage 
bonds  mentioned  in  the  bill,  4800  of  the  reserved  12,000  shares 
of  stock,  and  200  acres  of  land.  The  first  mortgage  was  issued 
February  1st  1863,  to  Samuel  Mason  and  Edward  F.  Gay,  as 
trustees ;  the  bonds  secured  by  it  amounted  to  $200,000,  and  were 
to  meet  the  subscription  to  the  railroad  stock  and  other  liabilities. 
During  the  oil  excitement  in  1864,  1865,  a  lease  was  made  to  an 
oil  company  of  some  of  the  company's  lands  supposed  to  contain 
oil.  This  enterprise  failed ;  while  the  excitement  continued,  the 
stock  of  the  Land  and  Improvement  Company  was  sought  afi;^r 
and  sold  at  increased  prices  ;  some  was  sold  at  $20  per  share,  but 
upon  the  failure  of  the  efforts  for  oil  its  value  decreased ;  Lewis 
Seal,  one  of  the  plaintiffs,  bought  800  shares  for  $1  per  share. 

In  September  1866,  the  stockholders  authorized  the  directors 
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to  raise  by  loan  $200,000  to  meet  liabilities  accrued,  and  provide 
means  to  meet  future  liabilities ; '  and  to  issue  bonds  to  be  se- 
cured by  a  second  mortAge.  Mr.  Watts  denied  the  power  of 
the  company  to  raise  funds  in  that  way ;  the  Act  of  March  16th 
1867,  9upra^  was  passed  to  confer  the  power.  A  second  mortgage 
and  bonds  were  executed  June  22d  1867,  Charles  H.  Hutchinson 
and  Harry  C.  Clay  being  the  trustees. 

The  master  found  that  the  failure  to  sell  more  land  within  the 
time  limited  by  the  charter  could  not  be  attributed  to  the  neglect 
of  the  directors  or  to  a  disregard  of  the  provisions  of  the  charter. 
The  long  delay  in  the  opening  of  the  Philadelphia  and  Erie  Rail- 
road contributed  in  a  large  measure  to  the  disappointment  of  the 
objects  and  calculations  of  the  original  owners  of  the  land. 

"  In  this  condition  of  things,  the  successive  boards  of  directors 
were  obliged  to  assume  a  difficult  and  at  times  a  delicate  manage- 
ment ;  but  they  appear  to  have  communicated  frequently  with  the 
other  stockholders,  and  to  have  conducted  their  management  under 
the  counsel  and  with  the  approval  of  a  large  majority  of  them.  In 
the  opinion  of  the  master,  the  evidence  fully  justifies  the  conclu- 
sion that  the  successive  boards  of  directors  proceeded  from  time 
to  time  in  such  manner  as  they  honestly  believed  to  be  for  the  best 
interests  of  all  the  stockholders.** 

As  to  the  subscription  to  the  Sunbury  and  Erie  Railroad,  *  *  * 
**  The  railroad  company  being  without  means  to  complete  the 
undertaking,  those  who  were  supposed  to  be  benefited  by  the  road 
were  called  upon  to  contribute  to  its  construction.  The  location 
of  the  road  at  some  points  was  made  dependent  upon  the  manner 
in  which  such  calls  were  responded  to.  *  *  *  The  railroad  would 
not  have  touched  the  land  of  the  McKean  and  Elk  Company  at 
all,  if  the  subscription  had  not  been  made  ;  but  that  it  would  have 
been  laid  at  least  ten  miles  away.  With  the  subscription,  however, 
the  road  was  laid  about  fourteen  miles  through  the  company's  land, 
and  added  considerably  to  its  value. 

^^  The  following  facts  show  what  action  was  had  in  the  McEean 
and  Elk  Company,  in  relation  to  the  subscription  complained  of,  so 
far  as  it  appears  in  the  evidence.  The  attention  of  the  board  of 
directors  was  called  to  the  subject  by  Mr.  Fraley,  in  August  1857. 
The  directors'  minutes,  under  date  of  December  14th  1857,  show 
that  the  president  laid  before  the  board  a  programme  for  a  basis 
of  land  operations  between  the  McKean  and  Elk  Company  and 
the  Sunbury  and  Erie  Railroad  Company,  which  was  referred  to  a 
committee  of  three  stockholders — John  C.  Cresson,  John  K.  Kane 
and  Henry  M.  Watts — to  report  at  a  future  meeting.  On  Decem- 
ber 26th  1857,  that  committee  presented  a  communication  to  the 
board,  which  was  considered  ;  and  it  was  agreed  that  the  company 
would  negotiate  with  the  Sunbury  and  Erie  Railroad  Company  for 
15,000  acres  of  land,  at  six  dollars  per  acre,  to  be  paid  for  in  the 


Digitized  by  VjOOQIC 


878  SUPREME  COURT  [Philadelphia 

[Watts's  Appeal.] 

Stock  of  the  railroad  company  at  par.  That  transaction  does  not 
appear  to  have  been  consummated  as  proposed.  But  at  a  meeting 
of  directors,  held  on  the  dth  day  of  May  1859,  called  for  the  pur- 
pose of  considering  the  subject  of  subscribing  to  the  stock  of  the 
Sunbury  and  Erie  Railroad  Company,  a  committee  of  three — 
Henry  M.  Watts,  Frederick  Fraley  and  James  R.  Greeves — was 
appointed,  with  authority  to  make  a  subscription  of  $100,000, 
conditioned  on  the  adoption  of  the  route  by  the  West  Clarion  and 
Two-mile  run,  the  subscription  not  to  be  payable  until  the  road 
was  completed.  The  subscription  appears  to  have  been  made' on 
the  14th  day  of  June  1859,  payable  in  5000  acres  of  land  at 
$12.50  per  acre,  and  $100,000  in  cash,  upon  completion  of  the 
road.  It  appears  also  to  have  been  made  by  the  directors  for  and 
in  the  name  of  the  McKean  and  Elk  Company.  The  directors  at 
that  time  Were  Henry  M.  Watts — who  was  also  president  of  the 
company — John  C.  Cresson,  Samuel  Mason,  Mordecai  L.  Dawson, 
Frederick  Fraley,  James  R.  Greeves  and  Robert  P.  Kane.  Mr. 
Watts  resigned  as  president  and  director  on  the  12th  day  of  No- 
vember 1859.  The  subscription  thus  made  by  the  directors  for 
the  company  was  ratified  by  the  stockholders.  The  answer  of  the 
McKean  and  Elk  Company  in  this  case,  supported  by  the  minutes 
of  a  stockholders'  meeting  held  May  16th  1862,  shows  that  the 
act  of  the  directors  was  adopted,  and  that  they  were  authorized  by 
the  stockholders  to  borrow  $200,000,  to  pay,  among  other  things, 
the  subscription  to  the  Sunbury  and  Erie  Railroad  Company,  and 
to  issue  bonds  of  the  McKean  and  Elk  Company,  secured  by  a 
mortgage  of  its  lands,  for  repayment  of  the  money  so  borrowed. 

^^  At  a  meeting  of  the  directors  of  the  McKean  and  Elk  Com- 
pany, held  March  13th  1863,  Mr.  Fraley,  of  the  committee  to 
subscribe,  reported  that  the  Philadelphia  and  Erie  Railroad  Com- 
pany had  agreed  to  settle  the  McKean  and  Elk  Company's 
subscription  by  receiving  $91,000  of  six  per  cent,  bonds  of  said 
company,  200  acres  of  land  at  or  near  the  summit — to  be  selected 
by  mutual  agreement — rand  4800  shares  of  the  reserved  stock  of 
the  company,  for  which  the  McKean  and  Elk  Company  was  to 
receive  $162,500  of  the  stock  of  said  railroad  company  at  par. 
This  proposition  was  accepted  by  the  board  of  directors.'* 

The  master  was  of  opinion  that  the  company  had  power  to  make 
the  subscription. 

As  to  the  first  mortgage : — 

*  *  *  "  At  the  time  of  the  creation  of  this  mortgage,  the  taxes 
upon  the  lands  of  the  company  for  the  years  1860-'61,  amounting 
to  $11,600,  were  due  and  payable,  and  the  lands  were  liable  to  be 
sold  for  the  taxes.  The  company  was  without  money,  and  stood 
indebted  to  stockholders  for  advancements  to  a  considerable 
amount,  to  pay  current  expenses.  It  was  indebted  also  for  sur- 
veys and  explorations  of  the  lands,  necessarily  incurred  in  prepar- 
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ing  them  for  sale,  and  as  part  of  the  efforts  of  the  directors  to 
induce  purchases.  The  company  was  also  under  obligation  to 
meet  the  subscription  to  the  stock  of  the  Sunbury  and  Erie  Rail- 
road Company.  The  efforts  to  raise  money  by  sales  of  lands  had 
proved  abortive,  as  had  also  an  attempt  to  obtain  a  loan  by  assess- 
ing the  sum  rateably  upon  the  stockholders.  In  this  condition  of 
affairs,  a  stockholders*  meeting  was  held  on  the  16th  of  May  1862, 
to  consider  and  take  action  upon  the  financial  condition  of  the 
company,  at  which  meeting  it  was  unanimously  '  resolved  that  the 
directors  be  and  they  are  hereby  authorized  to  borrow  the  sum  of 
$200,000  for  the  purpose  of  paying  off  the  present  indebtedness  of 
the  company;  for  the  payment  of  the  subscription  to  the  stock 
of  the  Philadelphia  and  Erie  Railroad  Company,  and  for  such 
other  purposes  as  the  interests  of  the  company  may,  in  their  judg- 
ment, require,  *  *  *  and  the  repayment  of  tlje  money  so  bor- 
rowed shall  be  secured  by  mortgage  of  the  real  estate  of  the  com- 
pany.' 

"  Thereupon  the  board  of  directors  resolved  to  borrow  the  sum 
of  $200,000  in  the  name  of  the  company,  and  to  execute  and  issue 
bonds  for  the  same,  *  *  *  and  a  mortgage  of  all  the  lands  of  the 
company  to  Samuel  Mason  and  Edward  F.  Gay,  in  trust,  to  secure 
the  payment  of  the  principal  and  interest  of  the  said  bonds.  *  "^  * 
The  bonds  and  mortgage  were  thus  created  by  the  company,  and 
the  proceedings  of  the  directors  therein  were  grounded  upon  the 
action  of  the  stockholders  as  the  source  of  authority  for  what  they 
did.  It  is  true,  that  the  charter  of  the  company  is  silent  upon  the 
subject  of  borrowing  money.  It  neither  expressly  authorizes  nor 
forbids  it ;  and  it  may  be  assumed  that  such  a  transaction  was  not 
contemplated  when  the  charter  was  obtained.  *  *  *  A  corpora- 
tion has  incidental  authority,  when  not  specially  restricted,  to  bor- 
row money  for  any  of  its  lawful  purposes,  and  when  by  its  charter 
it  is  authorized  to  purchase  in  fee  or  for  any  less  estate  all  such 
lands,  tenements  and  hereditaments  as  shall  be  necessary  and 
convenient  in  the  prosecution  of  its  works,  and  the  same  to  sell  and 
dispose  of  at  their  pleasure,  it  has  power  to  mortgage  its  real 
estate  to  secure  the  payment  of  a  debt.  The  master  is  of  the 
opinion,  therefore,  that  the  said  first  mortgage,  dated  the  1st  day 
of  February  1863,  was  not  ultra  vires  and  void,  as  charged  in  the 
bill. 

*^  The  second  mortgage  stands  upon  a  footing  different  from  the 
first  one,  under  the  Act  of  March  16th  1867,  supra.  *  *  * 

'^  At  a  meeting  of  the  stockholders,  held  the  18th  day  of  Sep- 
tember 1866,  the  directors  were  authorized  by  resolution  to  raise 
by  loan  the  sum  of  $200,000,  '  for  the  purpose  of  discharging 
the  present  and  providing  funds  to  meet  fiiture  obligations  of  the 
Company.*  *  *  *  The  bonds  with  6  per  cent,  interest  *  *  *  to  be 
secured  by  mx)rtgage  of  the  estate  of  the  company.     And  the 
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directors  were  authorized  to  sell  the  bonds  at  such  time,  at  such 
rates  and  on  such  terms  as  they  should  deem  best  for  the  interests 
of  the  company.  At  a  meeting  of  the  directors,  on  the  24th  of 
September,  it  was  resolved  that,  agreeably  to  the  said  authority 
given  bv  the  stockholders,  the  sum  of  $200,000  should  be  raised 
by  a  safe  of  6  per  cent,  bonds  of  the  company ;  ♦  »  ♦  that  the 
payment  of  the  said  bonds  should  be  secured  by  a  first  mortgage 
on  the  lot  of  ground  and  buildings  now  erecting  thereon  for.  a  hotel, 
and  the  lots  of  ground  and  buildings  to  be  erected  thereon  by  the 
company  for  dwelling  and  boarding-houses,  situate  in  the  town  of 
Kane  ;  and  also  by  a  second  mortgage  on  the  other  estate  of  the 
company,  said  mortgage  to  be  made  to  trustees,  and  to  contain 
provisions  for  the  release  of  the  mortgaged  premises,  in  the  case 
of  sale,  on  the  payment  to  the  trustees  of  the  proceeds,  of  not  less 
than  one-fourth  of  the  purchase-money,  or  of  the  securities  received 
therefor.  It  was  also  resolved  to  offer  the  bonds  to  the  stock- 
holders at  the  rate  of  seventy-five  cents  on  the  dollar.  The  fore- 
going authorizations  are  recited  in  the  mortgage.  *  "^  *  The  master 
is  of  the  opinion  that  the  mortgage  is  within  the  terms  of  the  sup- 
plement to  the  charter  of  the  company,  already  referred  to  at  large, 
and  therefore  valid." 

As  to  the  sale  of  land  to  the  mining  companies,  '^  There  were 
certain  portions  of  the  lands  of  the  McKean  and  Elk  Company 
interlaced  with  lands  belonging  to  other  parties,  some  of  which 
latter  Gen.  Thomas  L.  Kane  had  purchased  and  obtained  rights 
to  purchase,  and  which  were  known  to  contain  limestone  and  out- 
croppingsof  coal.  On  the  11th  day  of  May  1865,  at  a  meeting 
of  the  directors  of  the  McKean  and  Elk  Company — called  to  con- 
sider the  propriety  of  placing  a  portion  of  the  lands  of  the  com- 
pany lying  in  Johnson's  Run  Coal  Basin  in  two  coal  companies 
about  being  formed,  one  to  be  called  the  Erie  Mining  Company, 
the  other  the  New  York  and  Erie  Mining  Company — Gen.  Kane 
attended,  and  it  was  proposed  to  start  mese  organizations  with 
each  about  800,000  acres  of  land,  of  which  it  was  thought  the 
McKean  and  Elk  Company  could  furnish  nearly  one-half,  the 
remainder  to  be  furnished  by  the  parties  ownitig  very  valuable  coal 
lands,  adjoining  lands  of  the  McKean  and  Elk  company.  ^  The 
board  believing  the  interests  of  our  stockholders  would  be  pro- 
moted by  these  companies  being  organized,  it  was,  on  motion, 
resolved  that  the  proposition  be  accepted  on  the  terms  to  be  agreed 
upon  by  the  Committee  on  Real  Estate.' " 

"On  the  7th  of  November  1865,  it  was  resolved  by  the  di- 
rectors to  make  those  sales  to  the  two  mining  companies,  and  to 
receive  in  payment  therefor,  shares  of  the  capital  stock  of  those 
companies,  and  that  one-half  the  stock  thus  received  in  payment 
should  be  transferred  and  paid  over  to  Samuel  Mason  and  Edward 
F.  Gay,  trustees  of  the  first  mortgage,  upon  their  executing  proper 
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releases  of  the  land  sold.  The  conveyances  were  subsequently 
made  and  the  stock  received.  The  entire  stock  of  the  mining 
companies  was  distributed  to  the  McKean  and  Elk  Company,  and 
to  the  private  owners,  in  proportions  corresponding  with  the  lands 
contributed  by  them,  respectively,  to  the  companies.  The  lands 
conveyed  to  said  mining  companies  were  so  interlaced  with  others, 
not  belonging  to  the  McKean  and  Elk  Company,  as  to  be  incapable 
of  being  worked  to  advantage,  and  were  without  outlet — isolated 
and  practically  valueless,  unless  incorporated  with  the  other  ad- 
joining lands.  This  transaction  is  not  charged  in  the  bill  to  have 
been  fraudulent  or  intentionally  wrong ;  and  the  defendants  claim, 
through  the  answer  of  the  McKean  and  Elk  Company,  that  the 
transaction  was  a  fair  one,  advantageous  to  that  company,  and  that 
it  was  approved  by  the  body  of  the  stockholders.  *  *  *  The 
mining  companies  appear  to  have  been  formed  at  about  the  time 
the  Philadelphia  and  Erie  Railroad  was  opened  for  business,  and 
were  no  doubt  looked  to  as  a  means  of  developing  the  mineral  lands 
which  were  conveyed  to  them,  and  of  yielding  to  the  McKean  and 
Elk  Company  a  full  share  of  the  wealth  which  the  lands  were 
supposed  to  contain. 

^^  It  is  apparent  from  the  evidence  that  the  transaction  in  ques- 
tion was  explained  to  and  approved  by  most  of  the  stockholders 
of  the  McKean  and  Elk  Company,  though  the  master  does  not 
find  any  evidence  that  Mr.  Watts  was  present,  or  that  he  gave  in 
his  assent.  Whether  Charles  E.  Anspach  was  then  a  stockholder, 
does  not  clearly  appear,  though  he  became  one  some  time  in  the 
month  of  November  1865.  Neither  of  the  other  plaintiffs  became 
stockholders  until  some  time  afterwards.     The  plaintiffs  have  not 

E roved  a  want  of  good  faith  on  the  part  of  the  directors  of  the 
IcKean  and  Elk  Company  in  the  transaction,  nor  that  the  directors 
were,  in  any  event,  to  acquire  personal  gain  beyond  that  which 
might  come  to  them  as  stockholders,  and  in  common  with  all  the 
others.  It  is  quite  possible,  however,  that  there  may  have  been 
an  error  of  judgment  about  it,  which  has  been  rendered  most  ap- 
parent by  subsequent  experience ;  but  if  that  be  so,  it  was  an 
error  in  which  the  body  of  the  stockholders  participated.  *  *  * 
The  stock  of  the  mining  companies  was  believed  to  be  valuable 
when  received  in  payment  for  the  lands  sold  to  those  companies, 
with  prospects  of  considerable  increase  in  value  at  no  distant  day. 
The  plaintiffs  substantially  affirm  thus  much  in  their  bill,  when 
they  give  the  directors'  estimate  as  to  the  stock.  It  was  at  that 
time  certainly  equivalent  in  value  to  the  land  conveyed  by  the  com- 
pany, or  thereabouts,  for  the  shares  of  stock  had  been  apportioned 
according  to  the  values  of  the  lands  which  constituted  the  capital 
of  the  mining  companies,  and  were  issued  to  the  respective  vendors 
of  the  lands  accordingly.  If  the  stock  thus  taken  has  since  de- 
preciated in  value,  or  even  become  worthless,  without  wilful  neglect 
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or  wrongfal  miscondirct  of  the  directors  of  the  McEean  and  Elk 
Company,  yet  those  directors  are  not  required  by  the  charter  of 
the  company  to  become  guarantors  of  the  ultimate  value  of  the 
securities  which  they  are  authorized  to  receiTe  in  payment  for  lands, 
sold  ;  nor  are  they  individually  liable  for  honest  mistakes  of  judg- 
ment in  relation  to  present  or  future  value  of  the  securities  taken 
in  payment. 

^^  The  master  is  not  aware  of  any  ground  on  which  be  would  be 
justified  in  reporting  either  that  the  saie  was  made  without  au- 
thority of  law,  or  that  the  directors,  individually,  should  account 
and  pay  to  the  plaintiflb  in  respect  of  it. 

^'  The  lands  of  the  mining  companies  were  sold  for  taxes  in  June 
1870,  and  bought  in  at  the  treasurer's  sale,  by  Gen.  Kane,  under 
previous  arrangement,  which  has  since  been  put  into  the  form  of 
an  agreement.  By  the  terms  of  that  agreement.  Gen.  Kane  holds 
the  lands  which  belonged  to  those  companies  before  the  treasurer's 
sale,  in  trust  for  and  to  convey  them  to  said  companies  respect- 
ively. So  that  if  those  lands  were  part  of  the  most  valuable  min- 
eral lands  of  the  McKean  and  Elk  Company,  as  averred  in  the 
bill,  the  stock  of  the  mining  companies  held  by  the  McKean  and 
Elk  Company  must  still  possess  value."  *  *  * 

As  to  the  public  sales  of  land  :  "  There  are  upwards  of  thirty 
persons  interested  as  purchasers  under  the  sale  of  October  1868, 
and  those  which  followed  it  upon  the  same  terms,  who  had  paid 
for  and  taken  conveyances  of  the  land  so  purchased,  according 
to  the  terms  of  sale,  but  who  have  not  been  made  parties  to  the 
bill."  *  *  * 

^^  The  opening  of  the  Philadelphia  railroad,  whilst  it  had  enhanced 
the  value  of  the  lands,  had  not  caused  them  to  be  immediately  sale- 
able. The  only  sale  made  for  cash  after  its  opening  was  to  Jack- 
son Shultz  in  August  1867,  for  about  9000  acres,  at  $6  per  acre, 
the  minerals  underlying  being  reserved ;  he  established  a  large 
tannery,  but  would  not  have  bought  if  the  railroad  had  not  been 
opened ;  it  appeared  that  the  other  lands  could  not  be  sold  in  a  rea- 
sonable time  for  prices  satisfactory  to  the  stockholders.  On  the  10th 
of  February  1868,  the  directors  submitted  to  them  a  report,  advo- 
cating a  conversion  of  the  stock  and  bonds  into  the  land  itself  by 
such  stockholders  as  might  desire  to  do  so  ;  this  was  unanimously 
adopted.  The  land  was  immediately  divided  into  suitable  parcels, 
having  regard  to  their  character  and  value ;  and  maps,  &c.,  pre- 
pared, showing  the  location  of  each  parcel  and  its  position  relatively 
to  mineral,  timber  and  other  advantages ;  this  preparation  showed 

Seat  labor  and  care.  At  a  special  meeting  of  the  stockholders 
ay  12th  1868,  the  plan  was  recommended  by  a  committee  of  the 
directors,  who  made  an  elaborate  report  on  the  subject.  The 
report  was  ordered  to  be  printed  and  a  copy  sent  to  each  stock- 
holder ;  the  meeting  a^ourned  for  two  weeks.     The  report  con- 
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tained  a  valuation  of  the  land  which  after  deducting  an  amount  suf- 
6cient  to  pay  the  bonds,  other  liabilities  and  leaving  a  cash  balance, 
showed  that  '^  the  value  of  each  share  of  stock  or  its  purchasing 
power  "  would  be  $20.44.  The  purchase-money  was  to  be  payable  in 
cash,  or  in  the  mortgage  bonds  of  the  company,  and  stock  in  the 
following  proportions :  80  per  cent,  in  stock,  7  per  cent,  in  first 
mortgage  bonds  or  cash,  8  per  cent,  in  second  mortgage  bonds  or 
cash,  and  5  per  cent,  in  cash  ;  any  of  the  payments  could  be  made 
in  cash.  At  an  adjourned  meeting  of  the  stockholders.  May  29th 
1868,  the  plan  was  apprpved  and  they  resolved  that  the  directors 
be  authorized  to  sell  the  lands  to  the  stockholders,  or  any  other 

Jersons  who  would  buy  on  the  conditions  of  the  plan  before  the  next 
uly  16th  ;  that  the  bondholders  be  requested  to  agree  to  release 
the  lien  of  the  mortgages  on  any  lands  sold  on  the  terms  mentioned 
in  the  resolution ;  that  if  the  bondholders  would  not  agree  to  release 
or  the  whole  of  the  lands  should  not  be  taken,  the  directors  were 
authorized  to  sell  the  lands  at  public  sale  in  Philadelphia  on  the 
third  Tuesday  of  the  next  October,  after  notice  by  publications 
specified  in  the  resolution,  and  in  such  manner  in  addition  as 
should  be  calculated  to  give  full  information.  All  the  shareholders 
did  not  agree  to  the  plan  and  the  sale  was  held  at  the  Philadelphia 
exchange  on  the  20th  of  October  1868.  The  terms  were  cash,  or 
36  per  cent,  of  the  purchase  might  remain  secured  on  the  premises 
sold,  payable  in  five  annual  instalments ;  62  per  cent,  in  the  com- 
pany's stock  at  $6  per  share,  and  2  per  cent,  cash  to  be  paid  when 
the  land  was  struck  off ;  any  of  the  payments  might  be  made  in 
cash.  Purchases  were  made  by  stockholders  only  and  amounted. to 
28,000  acres  for  $842,617,  of  which  2  per  cent,  was  paid  in  cash 
and  the  remainder  in  the  mortgage  bonds  of  the  company.  On 
the  22d  of  October  the  directors  authorized  the  president  and 
treasurer  to  sell  the  remainder  of  the  land,  at  the  minimum  price 
and  on  the  terms  proposed  ;  18,000  acres  were  sold  to  the  stock- 
holders, the  prices  aggregating  about  $160,208. 

*'  By  this  plan,  while  the  purchasing  power  of  the  stock  was  re- 
duced from  $20.44  to  $6  per  share,  the  minimum  prices  of  the 
lands  offered  for  sale  were  reduced  in  corresponding  proportion. 
It  was  believed  that,  by  reducing  the  minimum  prices  to  corre- 
spond as  near  as  practicable  with  the  prices  at  which  similar  lands 
near  to  or  adjoining  those  of  the  McKean  and  Elk  Company  had 
then  recently  been  sold  at  private  sales,  persons  who  were  not 
stockholders  might  be  induced  to  purchase  at  this  public  sale. 
Tracts  of  land  were  sold  at  various  prices,  the  average  of  which 
was  about  $11.25  per  acre.  Purchasers  paid  the  2  per  cent,  in 
cash,  surrendered  their  mortgage  bonds  and  stock,  and  received 
conveyances  from  the  company,  discharged  from  the  lien  of  the 
mortgages,  and  the  mortgage  debts  and  outstanding  shares  of  stock 
were  correspondingly  reduced,  before  the  bill  in  this  case  was  filed. 
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*  *  *  If  it  were  conceded  that  the  terms  of  sale  were  thus  un- 
equal— and  to  that  extent  unfair — would  the  concession  justify 
either  decree  for  which  the  plaintiffs  have  prayed  in  that  behalf  r 
It  tnight  have  furnished  a  ground  for  setting  the  sales  aside,  or  an 
injunction  against  the  consummation  of  them,  remedies  which  must 
be  sought  before  the  price  was  paid  and  deed  of  conveyance  deli- 
vered ;  but  it  is  difficult  to  see  that  the  sales  were  for  that  reason 
void,  and  could  be  so  decreed  upon  complaint  made  eighteen 
months  afterwards.     The  bill  was  not  filed  until  April  1870. 

'^  As  to  a  decree  that  the  directors  do  individually  pay  to  the 
plaintiffs  their  due  proportion  of  the  value  of  the  lands  sold,  and 
that  they  pay  the  taxes  assessed  and  due  upon  the  land,  that  would 
really  be  but  a  decree  for  individual  damages,  which  are  not  reco- 
verable in  equity.  The  directors  appear  to  have  acted  in  this 
affair,  as  in  others  already  noticed,  at  the  instance  of  and  in  con- 
junction with  the  stockholders,  and  within  the  chartered  powers 
of  the  corporation.  The  master  is  unable,  therefore,  to  recognise 
that  the  directors  have  incurred  individual  liability  in  respect  of 
the  sales  complained  of.  *  *  * 

^'  The  master  has  been  unable  to  find  any  proof  that  either  of 
the  plaintiffs  offered  or  even  desired  to  purchase  any  of  the  land 
at  the  October  sales.  Afterwards,  in  May  1869,  Charles  E. 
Anspach,  signing  for  himself  and  others,  agreed  to  take  five  of 
the  remaining  sections,  on  the  terms  of  the  sales  in  October,  but 
he  did  not  comply  with  his  agreement.  It  would  appear  from  all 
the  evidence  taken  together,  that  whatever  may  be  the  intrinsic 
value  of  the  lands,  they  brought  a  fair  market  value ;  and  if  any 
particular  tract  or  tracts  were  sold  at  a  sacrifice,  the  fact  has  not 
been  established  by  proof.  If  the  prices  at  which  other  lands  in 
th«  same  neighborhood  were  sold,  or  the  price  of  that  sold  by  the 
company  to  Jackson  Shultz,  or  the  market  value  of  the  stock  of 
the  com  pan  V  at  that  time — each  share  representing  one  acre  at 
least — is  taken  as  a  criterion  of  value  of  the  land  sold  in  October, 
it  will  be  found  in  either  case  that  the  prices  then  obtained  may 
well  be  regarded  as  fair  market  prices.'*  *  *  * 

The  master  then  went  into  a  calculation  to  show  that  the  results 
of  the  sales  did  not  produce  injury  to  the  plaintiffs. 

'^  There  is  still  the  objection  contained  in  sect  32  of  the  bill, 
that  the  directors  became  purchasers  at  the  public  sale  in  October 
1868,  '  upon  such  terms  and  conditions  as  they  themselves  had  pre- 
scribed.' The  master  is  of  the  opinion,  in  view  of  the  facts  already 
stated,  that  the  terms  and  conditions  of  the  sale,  and  the  sale  itself, 
should  rather  be  regarded  as  having  been  prescribed  by  the  stock- 
holders, and  that  the  duties  of  the  directors  in  relation  ta  it  were 
ministerial  only." 

As  to  the  buildings :  '^  It  is  claimed  in  the  answer,  that  the  build- 
ings complained  of  were  erected  for  the  purpose  of  stimulating 
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sales  of  the  I&nds,  and  that  the  work  was  done  with  the  full 
knowledge  and  approval  of  the  stockholders,  in  annual  and  special 
meetings  assembled;  that  the  hotel  and  buildings  were  erected 
at  the  town  of  Kane,  under  a  promise  of  the  Pennsylvania  Rail- 
road Company  (lessees  of  the  Philadelphia  and  Erie)  to  make  that 
a  stopping-place  for  their  trains,  and  the  site  of  their  machine  and 
work-shops,  if  they  were  finished  in  accordance  with  a  certain  plan  ; 
before  that  was  done,  there  were  no  accommodations  for  persons 
visiting  the  lands ;  that  they  were  authorized  to  be  built  in  1865, 
but  not  finished  until  1868,  being  several  times  stopped  for  want 
of  funds ;  and  the  stockholders  were  from  time  to  time  notified  of 
the  progress  of  the  hotel,  and  appealed  to  for  contributions  of  funds 
to  complete  it;  that  durins  the  presidency  of  Mr.  Watts,  the 
company  became  possessed  oi  a  saw-mill.  A  new  one  was  erected 
with  a  view  to  furnishing  the  timber  for  the  hotel  and  buildings, 
and  to  showing  the  company's  resources  in  timber,  and  thereby 
encouraging  sales.  '*''*'*  The  real  question,  therefore,  relates  to 
the  power  of  the  McKean  and  Elk  Company  to  erect  the  buildings. 

^'  The  averments  of  the  answer  appear  to  be  supported  by  the 
evidence  in  relation  to  the  buildings,  and  the  motives  for  erecting 
them.  The  contest  has  been  chiefly  carried  on  concerning  the 
hotel,  which  appears  to  have  cost  about  $60,000.  The  cost  of  the 
other  buildings  does  not  appear  in  the  evidence ;  and  it  is  inferred, 
from  what  little  has  been  said  of  the  dwelling-houses,  that  they 
were  erected  in  part  for  the  use  of  employees  of  the  company,  and 
at  no  great  expense. 

'^  If  it  is  true  that  the  company  was  authorized  by  its  charter  to 
erect  a  hotel  upon  its  land,  then  the  master  would  not  report  that 
it  was  injudicious  to  erect  the  one  in  question ;  for  if  it  has  drawn 
to  the  same  immediate  locality  a  railroad  station,  depot,  work-shops, 
and  a  machine-shop,  and  formed  the  nucleus  of  the  growing  town 
of  Kane— on  the  line  of  the  Philadelphia  and  Erie  Railroad — it 
can  hardly  be  called  an  injudicious  improvement  to  stimulate  sales 
of  the  lands.  And  it  has  not  been  shown  that  stockholders  have 
been  injured  by  it,  for  the  company  still  owns  the  hotel,  and  the 
evidence  furnishes  no  reason  to  conclude  that  it  is  not  worth  all 
it  cost. 

^'  The  directors  acted  in  this  matter  under  a  belief  that  they  were 
authorized  by  the  charter,  and  still  more  directly  by  the  supplement 
of  March  16th  1867,  to  improve  the  property  of  the  company  in 
the  manner  they  did.  Such  also  appears  to  have  been  the  opinion 
of  the  principal  plaintiff  in  this  case ;  for  it  is  in  proof  that  Mr. 
Watts,  speaking  of  the  said  supplement  to  the  charter,  said  to  one 
or  more  of  the  directors :  *  This,  gentlemen,  is  just  what  you  want. 
You  can  do  anything  under  this  you  please.'  Neither  of  the  other 
plaintiffs  was  a  stockholder  when  the  work  was  undertaken.  *  *  *^ 
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The  master  is  of  the  opinion  that  the  hotel  was  not  such  an  im- 
provement as  the  company  was  authorized  to  make.  It  has 
appeared  to  him,  that  both  Mr.  Watts  and  the  directors  were 
mistaken— ^but  fairly  and  honestly  mistaken — ^in  their  oonstrnotion 
of  the  power  conferred  by  the  supplement  which  authorized  the 
borrowing  of  money  '  for  the  purpose  of  improving  and  developing 
the  lands  of  the  said  company,  and  for  all  other  puiposes  of  said 
corporation  ;*  and  that  the  phrase,  '  for  all  other  purposes  of  said 
corporation,'  is  referable  to  such  purposes  as  were  justifiable  under 
the  charter  as  it  stood  before  the  supplement  was  passed.  *  *  * 
^^  The  master  has  been  unable  to  find  evidence  of  objection  on 
the  part  of  any  stockholder  other  than  Mr.  Watts,  prior  to  the  in- 
stitution of  this  suit,  to  either  of  the  matters  complained  of  in  the 
bill.  It  is  considered  by  the  master  that  neither  of  the  plaintiffs, 
except  Mr.  Watts,  has  shown  that  he  has  a  status  to  contest  the 
subscription  to  the  Sunbury  and  Erie  Railroad,  nor  the  first 
issue  of  bonds  and  the  mortgage  made  to  secure  them ;  nor  the 
erection  of  the  hotel.  They  aid  not  become  stockholders  until 
after  the  subscription  had  been  made  and  settled  for,  and  the 
bonds  had  been  issued,  and  the  hotel  had  been  authorized  and  was 
in  course  of  erection.  The  same  may  be  said  in  regard  to  the  sales 
of  land  to  the  Erie  and  to  the  New  York  and  Erie  Mining  Ck>m- 

Eanies,  which  appear  to  have  been  authorized  at  a  directors'  meeting 
eld  on  the  11th  day  of  May,  and  the  terms  of  sale  concluded  on 
the  5th  day  of  November  1865.  Hence,  the  master  considers  that 
Mr.  Watts  is  the  only  one  of  the  plaintiffs  who  has  shown  a  status 
to  inquire  into  or  contest  either  of  those  transactions.  It  may  be 
important,  then,  as  bearing  upon  the  questions  of  laches  and  limita- 
tions— urged  for  the  defendants— to  know  what  was  Mr.  Watts's 
course  of  dealing  with  the  several  matters  complained  of  prior  to 
the  commencement  of  this  suit.  The  following  facts  are  deduced 
from  the  evidence,  as  bearing  upon  this  branch  of  the  case." 

The  master  then  recapitulates  the  facts  of  Mr.  Watts's  dissatis- 
faction with  the  railroad  subscription,  with  the  mode  proposed  to 
raise  money  to  pay,  occurring  ten  years  before  filing  the  bill ;  that 
first  mortgage  bonds  were  issued  seven  years  before  filing  the  bill, 
Mr.  Watts  then  asserting  that  the  measure  was  not  within  the 
corporate  powers  of  the  company ;  that  he  knew  that  the  other 
stockholders  and  directors  differed  from  him  and  that  they  were 
managing  the  corporation  in  accordance  with  their  own  views  ;  and 
that  he  knew  of  various  other  matters  of  which  he  complains  in  the 
bill,  at  times  considerably  anterior  to  filing  the  bill ;  that  whilst 
protesting  against  many  of  those  things  of  which  he  complained, 
he  took  no  other  steps  to  arrest  them  ;  that  he  saw  and  had  know- 
ledge of  the  improvements  being  made,  and  of  many  of  the  ex- 
penditures complained  o^  without  making  objections  within  a 
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reasonable  time,  in  some  cases  not  until  the  institution  of  these 
proceedings. 

"  The  master  is  of  opinion  that  it  was  the  duty  of  Mr.  Watts — 
if  he  meant  to  contest  the  subscription  to  the  Sunbury  and  Erie 
Railroad,  or  either  of  the  issues  of  bonds,  or  the  mortgage  made 
to  secure  them,  or  either  of  the  sales  of  lands,  or  the  erection  of 
the  hotel  or  of  the  saw-mill*— to  make  his  application  to  a  court  of 
equity  without  unnecessary  delay.  And  further,  that  the  delay 
which  preceded  the  commencement  of  this  suit — ^regarded  in  con- 
nection with  the  large  sums  of  money  invested  by  directors  and 
stockholders  of  the  company,  as  well  as  by  third  persons  in  the 
intervening  time,  and  upon  the  &ith  that  the  proceedings  of  the 
company  were  legal — has  been  sufficient  to  warrant  a  denial  of 
relief  to  the  plaintifis  in  a  court  of  equity.  The  plaintiffs'  duty  to 
proceed  at  an  earlier  day  was,  in  the  view  of  the  master,  no  less  to 
the  directors  and  other  stockholders  of  the  company — who  con- 
^  templated  investing  their  own  money  in  large  sums,  incurring  heavy 
expenses,  and  assuming  new  relations  to  the  property,  in  the  belief 
that  they  were  acting  by  due  authority  and  for  the  general  good — 
than  to  third  persons  who  were  to  enter  into  contracts  and  invest 
their  money  also,  upon  the  faith  of  the  legality  of  the  company's 
acts.  The  various  periods  of  delay  between  ten  years  as  the  long- 
est, and  eighteen  months  as  the  shortest,  were  surely  long  enough, 
under  the  circumstances  of  this  case,  to  raise  a  counter  equity 
against  the  plaintifl^.  And  it  will  be  remembered  that  the  rule, 
that  a  party  guilty  of  unreasonable  delay  in  the  enforcement  of 
his  rights,  thereby  forfeits  his  claim  to  equitable  relief,  is  more 
especially  applicable  to  cases  in  which  he  lies  by  until  other  par- 
ties have  incurred  expenses,  invested  money,  or  entered  into  rela- 
tions or  engagements  of  a  responsible  or  burdensome  character." 

The  master  reported  that  in  his  opinion  the  plaintiffs'  bill  should 
be  dismissed ;  he  reported  also  the  form  of  a  decree  in  accordance 
with  his  opinion. 

The  plaintiffs  filed  exceptions  to  the  report. 

The  court  at  Nisi  Prius  (Williams,  J.)  overruled  the  excep- 
tions, and  decreed  that  the  bill  be  dismissed. 

The  plaintiffs  appealed  to  the  court  in  banc,  and  in  a  number 
of  specifications  assigned  the  dec^ree  for  error. 

S.  0-,  Thompson  and  ff.  M,  Watts,  p.  p.,  for  appellants. — The 
subscription  to  the  stock  of  the  railroad  company  was  not  within 
the  powers  conferred  by  the  charter,  and  to  such  powers  the  cor- 
poration was  restrained:  Coleman  t;.  Eastern  Co.,  10  Beav.  16; 
Solomons  v.  Laing,  12  Id.  262  ;  Taylor  v.  Chichester  &  M.  Rail- 
road Co.,  Law  Rep.  2  Exch.  870.  The  charter  does  not  authorize 
the  corporation  to  execute  a  mortgage,  it  therefore  could  not  do  so : 
Commonwealth  v.  Erie  &;  N.  E.  Railroad  Co.,  8  Casey  889.    The 
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act  under  which  the  second  mortgage  was  made  authorized  the 
borrowing  money  to  improve  and  develop  the  lands ;  the  mortgage 
was  authorized  by  the  stockholders  to  discharge  the  present  in- 
debtedness, and  provide  for  future  obligations ;  it  was  therefore 
ultra  vires.  The  lands  were  conveyed  to  the  corporation  under 
the  condition  in  the  charter  that  there  should  be  an  annual  divi- 
dend ;  when  that  failed  the  landowner  had  the  right  to  have  his 
stock  cancelled,  and  the  land  reconveyed  to  him :  Pitts.  &  C.  Rail- 
road Co.  V.  Stewart,  6  Wright  65 ;  Turnpike  Co.  v.  Wallace,  8  Watts 
316.  Neither  was  there  power  to  sell  the  lands  to  the  mining  com- 
panies, and  take  in  payment  their  stock,  and  thus  deprive  them- 
selves of  the  means  of  carrying  out  the  objects  of  their  charter : 
Bedford  Railroad  Co.  v.  Bowser,  12  Wright  80.  The  plan  for  the 
public  sale  of  the  lands  gave  a  preference  to  shareholders  who  were 
creditors  of  the  company,  and  was  in  violation  of  the  rights  of  the 
others :  Reese  v.  Bank,  7  Casey  79.  The  directors  were  liable 
individually  for  injurious  acts  or  omissions  which  they  did  not  labor 
fairly  to  avert :  Kane  v.  People,  8  Wend.  203 ;  Robinson  v.  Smith, 
2  Paige  Ch.  222 ;  Holton  v.  Iron  Co.,  2  Black  (S.  C.)  715  ;  Percy 
v.  Milander,  3  Louisiana  568.  If  the  act  is  clearly  ultra  vires,  the 
director  is  liable,  though  acting  honestly  :  Spering's  Appeal,  21  P. 
F.  Smith  11. 

JT.  G.  Clay,  J.  G.  Johnsm,  (?.  W.  Biddle  and  J.  A.  Clap,  for 
appellees. — Directors  are  liable  only  where  they  have  been  guilty 
of  some  fraud  on  the  corporation  or  connived  at  it  in  others :  Sper- 
ing's  Appeal,  21  P.  F.  Smith  11 ;  Hodges  v.  N.  E.  Screw  Co.,  1 
R.  I.  312 ;  Calhoun's  Estate,  6  Watts  185 ;  Ners  Appeal,  7  P. 
F.  Smith  91 ;  Konigmacher's  Appeal,  1  Penna.  R.  215  ;  Eyster's 
Appeal,  4  Harris  372 ;  Dundas's  Appeal,  14  P.  F.  Smith  825 ; 
Knight  v.  Lord  Plymouth,  3  Atkyns  480.  The  plaintiffs  have 
been  guilty  of  such  laches  as  prevent  them  'from  obtaining  relief: 
Graham  v.  Birkenhead  Railway  Co.,  2  Macn.  &  G.  146 ;  Ffooks 
V.  Railway  Co.,  19  Law  &  Eq.  7  ;  Cooper  v.  Hubbook,  80  Beav. 
162.  Protests  alone  are  not  sufficient :  Clegg  t;.  Edmondson,  8 
DeG.,  Macn.  &  G.  787 ;  Gr.  West.  Railway  Co.  v.  Oxford,  8  Id. 
818 ;  Peabody  v.  Flint,  6  Allen  57 ;  Fuller  v.  Melrose,  1  Id.  166 ; 
Hilton  v.  Granville,  1  Craig  &  Phil.  292 ;  Leaming  v.  Wise,  23  P. 
F.  Smith  178;  Negley  v.  Lindsay,  17  Id.  226;  Ashhurst's 
Appeal,  10  Id.  290.  The  primary  duty  of  the  company  was  to 
sell  their  lands ;  unless  such  road  as  the  Sunbury  &  Erie  Railroad 
were  built  this  could  not  be  accomplished ;  the  power  to  subscribe 
for  the  stock  was  necessarily  incidental.  The  Act  of  1852  gave 
this  power ;  being  an  enabling  public  act,  it  was  not  necessary  that 
the  stockholders  should  accept  it,  and  it  was  a  general  law  when 
this  company  was  incorporated :  Brown  v.  Commissioners,  9  Harris 
87 ;  Commonwealth  v.  Slifer,  8  P.  F.  Smith  71 :  Commonwealth 
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V.  Montrose,  2  Id.  391.     The  company  having  authority  to  con- 
tract debts,  the  bonds  are  good,  though  the  mortgages  were  unau- 
thorised :  McMasters  v.  Keed,  1    Grant  47 ;  Commonwealth  v. 
Perkins,  7  Wright  402.     A  purchaser  of  a  bond  has  the  right  to 
presume  that  every  prerequisite  to  give  it  force  has  been  complied 
with:  Commonwealth  v.  rittsburg,  10  Casey  520.     A  power  in  a 
corporation  to  purchase  real  estate  implies  a  power  to  sell  and 
mortgage :  Jackson  v.  Brown,  5  Wend.  690  ;  Angell  &  Ames  on 
Corp.  200;  Barry  v.  Merchants'  Exch.  Co.,  1   Sandf  Ch.  280; 
Brady  v.  Meyer,  1  Barb.  684;  Curtis  v.  Leavit,*15  N.  Y.  9  ; 
Leavit  v.  Blatchford,  17  Id.  521 ;   Barnes   v.  Ontario,  19  Id. 
162 ;  Fay  t;.  Noble,  12  Cush.  1 ;  Davis  v.  Meeting  House,  8  Mete. 
821 ;  White  Water  Canal  Co.  v.  Valette,  21  Howard  414 ;  Strauss 
i;.  Eagle  Ins.  Co.,  6  Ohio  69.    A  power  to  borrow  implies  a  power 
to  mortgage :  Susquehanna  Bridge  Co.  v.  Ins.  Co.,  3  Md.  306  ; 
Richards  v.  Merrimac  Co.,  44  N.  H.  127 ;  8.  p.  4  Mete.  (Ky.) 
199 ;  Leggitt  v.  N.  J.  Bank.  Co.,  1    Saxton   641 ;  Gordon   v. 
Preston,  1  Watts  386 :  Zane  v.  Kennedy,  23  P.  F.  Smith  182. 
A  director  or  officer  of  a  corporation  who  is  its  creditor,  may  pur- 
chase its  property :  Murray  v.  Vanderbilt,  39  Barb.  167  ;  Mickles 
v.  Rochester  Bank,  11  Paige  119 ;  Worcester   Turnpike  Co.  v, 
Willard,  5  Mass.  80  ;  Middlesex  Turnpike  v.  Swan,  10  Id.  384 ; 
Ashhurst's  Appeal,  10  P.  F.  Smith  290. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  October 
12th  1874. 

In  the  absence  of  a  demurrer,  we  treat  as  waived  those  objections 
to  the  bill  which  are  urged  on  the  ground  of  multifariousness,  both 
as  to  the  parties  and  the  relief  prayed  for. 

Exceptions  of  this  kind  are  but  technical,  and  if  brought  to  the 
notice  of  the  court  in  a  formal  manner,  and  at  a  proper  time, 
opportunity  is  furnished  to  the  plaintiff  to  meet  them  by  amendment. 
If,  however,  the  defendant  does  not  see  proper  thus  to  bring  them 
to  the  notice  of  the  court,  it  will  be  presumed  that  he  elects  to  pro- 
ceed with  the  case  on  its  merits. 

Besides  this,  the  court  generally  has  power,  by  its  decree,  to  meet 
and  obviate  any  difficulties  that  may  arise  from  causes  of  this  kind. 
We  therefore  proceed,  at  once,  to  the  investigation  of  the  charges 
made  against  the  directors  of  the  McKean  and  Elk  Land  and  Im- 
provement Company,  who  are  the  real  defendants  in  this  case. 

The  plaintiffs,  shareholders  of  the  stock  of  this  company,  charge 
the  directors  with  a  mismanagement  of  the  affairs  of  this  corpora- 
tion, so  obvious  and  gross,  and  so  wilfully  perversive  of  the  charter 
thereof,  as  to  amount  to  a  fraud  upon  their  rights  and  interests. 
It  is  for  cause  of  this  kind  that  our  intervention  as  a  court  of  equity 
id  demanded. 

That  a  bill  may  be  maintained  against  directors  personally,  under 
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circumstanceB  such  as  above  alleged,  is  well  established  bj  maoy 
authorities.    Among  the  most  recent  we  cite  the  case  of  Spering's 
Appeal,  21  P.  F.  Smith  24. 

Not  only  may  the  shareholder  thus  call  the  directors  to  a  formal 
account  where  he  has  been  fraudulently  deprired  of  money  justly 
belonging  to  him,  but  he  may  also,  under  proper  circumstances, 
interpose  for  the  protection  of  the  company  itself:  Grayenstine  s 
Appeal,  18  Wright  310,  Thompson,  J. 

Haying  thus  disposed  of  the  technicalities  encumbering  the  case, ' 
we  proceed  to  examine  the  specific  charges  brought  by  the  plain- 
tiffs against  the  defendants,  and  upon  the  truth  or  falsehood  of 
which  this  case  must  be  determined. 

The  directors,  defendants,  are  charged  with  the  commission  of 
the  following  acts,  either  wholly  without  warrant  or  in  excess  of 
the  powers  yested  in  them  by  the  charter  of  incorporation,  yiz. :— * 

1.  Subscribing  for  sixteen  hundred  and  twenty-five  shares  of 
the  Sunbury  and  Erie  Railroad  Company's  stock,  to  be  paid  for 
by  one  hundred  thousand  dollars  in  cash,  and  five  thousand  acres 
of  land. 

2.  Executing  two  mortgages  upon  the  land  of  the  company. 
One  dated  February  1st  1863,  and  the  other  June  22d  1867  ;  the 
first  to  secure  the  payment  of  bonds,  tJierein  recited,  to  the  amount 
of  two  hundred  thousand  dollars,  and  the  second  to  secure  the  pay- 
ment of  like  bonds  to  the  amount  of  two  hundred  and  sixty-seven 
thousand  dollars. 

3.  Executing,  in  the  year  1865,  deeds  for  a  large  body  of  the 
company's  land,  to  the  New  York  and  Erie  and  the  Erie  Mining 
Companies,  and  taking  in  exchange  therefor  11,760  shares  of  their 
stock. 

4.  Selling  35,600  acres  of  the  company's  land  to  the  stock- 
holders, including  themselves,  to  be  paid  for  in  the  manner  follow- 
ing, viz.,  sixty-two  per  cent,  in  the  stock  of  the  corporation,  thirty- 
six  per  cent,  in  the  bonds  thereof,  and  but  two  per  cent,  in  cash. 

5.  Erecting  saw-mills,  a  hotel  and  other  buildings  upon  the  cor- 
porate property. 

In  this  bri^  of  the  plainti&'  specifications  of  the  misdeeds  of 
the  defendants,  we  have  not  included  one  or  two  of  minor  import, 
which  we  may  now  notice  and  dispose  of. 

It  is  alleged  that  Mr.  Watts  has  persistently  since  November 
1859,  endeavored  to  purchase  from  the  directors  so  much  of  the 
lands  of  said  company  as  he  might  justly  be  entitled  to,  offering  to 
pay  for  the  same  in  shares  of  its  stock,  and  that  they  have  as  per- 
sistently refused  to  accede  to  his  offers. 

It  is  further  alleged  that  they  refused  a  bid  of  twenty-five  dollars 

f»er  acre  from  one  Mr.  Putman  for  four  thousand  acres  of  said 
ands. 
In^he  first  of  these  alleged  cases,  we  are  not  sufficiently  informedy 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA,  891 

[Watts's  Appeal.] 

from  the  evidence,  to  determine  whether  the  directors  did  well  or 
ill  in  rejecting  these  offers. 

In  the  second  case,  the  evidence  leaves  it  very  doubtful  whether 
any  such  offer  was  made  with  the  bon&  fide  intent  to  purchase. 

Admit,  however,  that  this  offer  was  made  in  good  faith,  and  that 
in  both  cases  the  propositions  were  imprudently  rejected ;  yet,  as 
they  were  matters  resting  wholly  in  the  judgment  and  discretion 
of  the  directors,  they  are  beyond  our  power  of  review.  Their 
conduct  in  the  premises  may  have  been  unwise,  but  it  was  not 
legally  reprehensible. 

Without  regard  to  the  order  of  the  charges  as  contained  in  the 
bill,  we  proceed  to  discuss  the  items  thereof  as  they  present  them- 
selves to  our  mind  in  apparent  legal  sequence.  First,  then,  had 
the  directors  power  to  contract  debts  for  the  company,  and  to  exe* 
cute  bonds  and  mortgages  to  secure  the  pavment  thereof?  In 
the  case  of  the  Commonwealth  ex  rel.  Reinboth  v.  The  Councils  of 
Pittsburg,  5  Wright  284,  Justice  Strong  says :  *'  The  power  to 
execute  and  issue  bonds,  contracts  or  other  certificates  of  indebt- 
edness, belongs  to  all  corporations,  public  as  well  as  private,  and 
is  inseparable  from  their  existence.**  If  this  be  good  law,  and  we 
think  it  is,  the  question  as  to  the  power  of  the  directors  of  the  Mc- 
Kean  and  Eik  Land  and  Improvement  Company,  to  contract  debts 
and  issue  the  bonds  of  the  corporation  therefor,  would  seem  to  be 
settled.  The  very  power  to  contract  necessarily  involves  the 
cognate  power  to  create  debt;  and  a  corporation,  without  such 
power  would  be  a  body  without  life,  utterly  eff'ete  and  worthless. 
If,  however,  it  be  objected,  that  one  may  have  the  power  to  contract 
debts  binding  upon  his  principal,  and  yet  not  have  the  power  to  bind 
him  by  deed,  it  is  answered,  these  directors  have  such  power  under 
the  charter.  They  have  the  power  to  dispose  of  the  whole  of  the 
company's  lands,  by  deed  or  lease,  and  as  they  possess  this  supe- 
rior power,  the  minor  one  of  the  mortgaging  those  lands  upon  a 
proper  occasion,  and  for  a  proper  debt,  may  be  inferred  :  Lancas- 
ter V.  Dolan,  1  Rawle  281 :  Gordon  v.  Preston,  1  Watts  885. 

The  inquiry,  then,  is  not  as  to  the  general  authority  of  these 
men  to  contract  debts  on  the  credit  of  the  company,  and  to  provide 
for  their  payment  by  issuing  of  bonds  secured  by  mortgage,  but  it 
is  radier,  had  they  the  power  to  contract  the  specific  debts  com- 
plained of?  If  not,  was  the  contracting  thereof  so  clearly  beyond 
their  powers  that  we  must  impute  to  them  the  commission  of  a 
wilful  wrong  or  a  carelessness,  so  obvious  to  ordinary  discretion 
that  it  amounts  to  the  same  thing  ? 

There  is  nothing  in  the  evidence  which  tends  to  show  that  what 
these  directors  did  in  the  premises  was  intended  to  benefit  them- 
selves beyond  or  above  their  fellow-shareholders,  or  to  implicate 
them  in  any  actual  fraud.  Under  such  a  state  of  facts,  we  will  not 
consent  to  charge  them  with  the  results  of  such  ordinary  errors  of 
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judgment  as  men  of  common  pradence  might  ftJl  fnto,  in  the 
conduct  of  their  own  business. 

The  status  of  directors,  and  the  amount  of  judgment,  care  and 
skill  required  of  them,  is  so  clearly  set  forth  in  the  opinion  of  our 
brother  Sharswood,  in  Spering's  Appeal,  21  P.  F.  Smith  11,  that 
we  are  relieved  from  the  necessity  of  further  investigation  or 
elaboration  of  these  points. 

From  this  case  we  learn  that  directors  are  mandatories  only,  and 
as  such,  held  to  but  ordinary  skill  and  diligence,  and  are  not  re- 
sponsible to  their  fellow  corporators  for  the  want  of  judgment  and 
knowledge.  They  are  personally  liable  only  where  they  are  guilty 
of  fraudulent  conduct  or  of  acts  clearly  vltra  vires. 

With  this  liffht  upon  the  subject  it  is  not  diflScult  for  us  to  de- 
termine that  the  charge  of  the  misappropriation  by  the  directors 
of  the  funds  of  the  company,  by  the  erection  of  saw-mills,  a  hotel 
and  other  buildings,  cannot  be  sustained.  For  it  will  be  observed 
our  inquiry  is  limited  to  the  question  of  the  power  to  make  such 
improvements.  If  they  had  such  power,  we,  as  already  intimated, 
will  not  sit  to  determine  whether  or  not  they  erred  in  judgment  in 
respect  to  the  character  or  cost  thereof. 

Now  this  corporation  had,  inter  alia^  these  very  general  and 
necessary  powers,  to  wit :  ^'  To  aid  in  the  development  of  the  min- 
erals and  other  materials  "  in  and  upon  the  lands,  and  ^*  to  promote 
the  clearing  and  settlement  of  the  country." 

We  know  of  no  other  material  upon  these  lands,  more  abundant 
or  more  obviously  requiring  development,  than  the  timber,  which 
'  covered  them  in  an  almost  unbroken  forest.  Neither  can  we  con- 
ceive of  anything  better  calculated  to  develop  this  kind  of  material 
than  saw-mills.  So  we  regard  a  hotel,  of  some  kind,  in  so  large  a 
territory  of  wild  lands  as  not  only  a  convenience,  adding  greatly 
to  the  settlement  of  the  country,  but  a  necessity. 
j^  Conceding,  however,  that  we  have  misread  the  charter,  and  that 
'  the  defendants  exceeded  their  power  in  the  erection  of  the  build- 
ings, yet  as  none  of  the  plaintiffs,  or  others  of  the  shareholders, 
objected  during  the  time  of  their  erection,  nor  until  the  filing  of 
this  bill,  some  two  years  after  the  completion  of  the  last  one — the 
hotel — it  would  indeed  be  a  very  strange  kind  of  equity  that  would 
compel  the  directors  to  account  for  moneys  expended  in  an  enter- 
prise in  which  the  plaintiffs,  by  their  silence,  if  nothing  more,  ac- 
quiesced. Furthermore,  it  is  not  alleged  that  the  hotel,  the  build- 
ing concerning  which  the  greatest  complaint  is  made,  has  not 
accomplished  its  purpose ;  that  the  company  did  not  derive  all  the 
advantages  which  were  expected,  or  that  the  building  is  not  worth 
all  it  cost.  As^therefore  no  loss  has  been  wrought,  no  account 
can  be  taken. 

With  regard  to  the  subscription  to  the  stock  of  the  Sunbury  and 
Erie  Railroad  Company,  we  are  inclined  to  think  that  this  act, 
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though  perhaps  not  wholly  heyond  the  powers  conferred  by  the  | 
charter,  was  at  least  in  excess  of  that  authority.    The  subscription 
amounted  to  one  hundred  and  sixty-two   thousand  dollars;  the 
stock  was  worth  only  about  thirty-six  dollars  in  the  hundred,  hence  j 
there  was  in  effect  a  donation  to  the  railroad  company  of  about ; 
one  hundred  thousand  dollars,  but  this  amounted  to  as  much  as  the 
entire  capital  stock  authorized  by  the  Act  of  Assembly  to  be  raised 
for  improvement  purposes. 

Notwithstanding  this,  the  question  remains,  was   this  act  sol 
clearly  in  excess  of  their  authority  that  the  directors  were  bound  1 
to  know  and  avoid  it  ?     Because,  if  while  these  men  were  acting 
honestly,  and  for  what  they  esteemed  the  best  interests  of  the  com- 
pany, they  were  not  wilfully  perverting  their  powers,  but  only 
misjudged  the  same,  we  cannot  consent  to  compel  them  to  account ' 
personally  for  the  moneys  thus  expended.     In  order  to  arrive  at  a 
correct  conclusion  in  this  matter  we  must  consider  all  the  circum- 
stances by  which  they  were  surrounded. 

The  powers  already  noticed,  to  aid  in  the  clearing  and  settling! 
of  the  country,  as  well  as  the  further  power  to  build  not  more  than 
twenty  miles  of  railroad,  were  conferred  upon  the  company  iUj 
order  to  make  the  main  object  of  its  organization,  i,  e.,  the  sale  of' 
its  lands,  at  remunerative  prices,  feasible. 

This  property  lay  in  a  section  of  the  state  remote  from  any  large 
stream,  and  some  forty  or  fifty  miles  from  the  nearest  railroad. 
Even  the  common  roads  were  few  and  almost  impassable.  Under 
such  circumstances  these  lands  were,  so  &r  as  a  present  market 
value  was  concerned,  not  worth  the  taxes  annually  assessed  on 
them;  yet  they  contained  within  them  valuable  minerals  and 
were  clothed  with  forests  of  excellent  timber.  But  these  were  use^ 
less  without  the  means  to  transport  them  to  market.  When,  there- 
fore, the  directors  of  the  Sunbury  and  Erie  Railroad  proposed, 
upon  a  subscription  to  their  stock  of  one  hundred  and  sixty-two  •*- 
thousand  dollars,  to  adopt  a  route  for  their  road  which  would  carry 
it  through  the  heart  of  the  McKean  and  Elk  Land  and  Improve- 
ment Company's  land,  it  is  not  surprising  that  not  only  the  directors 
but  also  the  stockholders  thereof  should  haVe  agreed  to  the  propo- 
sition. That  they  had  the  power  to  build  both  common  roads  and  \ 
railroads,  or  to  aid  others  to  a  reasonable  extent  in  so  doing,  is  | 
beyond  doubt.  Under  such  circumstances,  their  subscription,  I 
though  larger  than  was  warranted,  looks  to  me  more  like  a  mistake 
in  judgment  than  a  wilful  perversion  of  power.  But  passing  this 
we  come  to  another  phase  of  this  case,  which  we  regard  as  defini- 
tive. This  subscription,  as  before  observed,  was  made  for  the 
honest  purpose  of  benefiting  the  company ;  it  was  not  made  in 
haste,  but  was  some  four  years  in  process  of  consummation.  In 
the  meantime  it  met  the  approval  of  the  stockholders  at  their  meet- 
ing May  16th  1862.     There  was,  therefore,  ample  notice  to  all 
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coDcerned,  and  ample  time  for  protest  and  the  intervention  of  the 
preventive  process  of  the  law.  Without  any  precedent  authority 
we  might  well  come  to  the  following  conclusions :  first,  that  when 
an  act  done  by  directors  is  in  excess  of  their  authority,  yet  haa 
been  done  with  the  bonfi  fide  intent  of  benefiting  the  corporation 
which  they  represent,  and  a  sharehold^  knowing  thereof  does  not 
dissent  within  a  reasonable  time,  his  assent  to  the  act  will  be  pre- 
sumed, and  he  will  be  estopped  from  gainsaying  it.  For  his  silence, 
When  he  ought  to  speak,  is  such  a  neglect  of  duty  towards  those 
Who  are  gratuitously  serving  his  company,  that  he  is  entitled  to 
no  consideration  in  a  court  of  justice. 

Second.  That  when  the  act  complained  of  is  to  be  followed  by  a 
large  expenditure  of  money,  the  shareholder  should  not  only  file 
his  protest  within  a  reasonable  time,  but  should  follow  up  the  same 
by  active  preventive  means.  For  it  is  obviously  against  good  con* 
science,  that  one  having  the  power  to  prevent  it  should  stand  by 
and  see  his  associates  expend  money,  that  may  result  to  his  benefit, 
and  afterwards  charge  them  therewith.  He  may  not  thus  pocket 
|1;he  gain  resulting  from  his  delay  or  thus  wait  in  order  to  observe 
(the  result  of  the  experiment,  and  when  it  fails  to  produce  the 
result  expected,  &11  back  upon  his  protest  as  a  saving  of  his  legal 
remedies.  Qifijieglect  to  act  at  the  proper  time  bars  his  right  of 
action  as  effectually  as  his  neglect  to  protest. 
\  These  doctrines  are,  however,  abundantly  supported  by  the  au- 
ithorities  quoted  by  the  learned  counsel  for  the  defendants ;  inter 
alia  Great  Western  Railroad  Co.  v.  Oxford,  3  DeGex,  Macn.  &  G. 
341 ;  Clegg  v.  Edmondson,  8  Id.  787 ;  Ashhurst's  Appeal,  10  P. 
F.  Smith  290. 

r  So  far  as  we  are  informed,  none  of  the  plaintiflb,  except  Mr. 
]  Watts,  so  much  as  interposed  an  objection  to  this  action  of  the 
jj  directors.  They  are  therefore  so  clearly  in  default  and  so  obviously 
estopped  by  their  neglect,  that  we  may  dismiss  their  claims  without 
[  further  consideration. 

Henry  M.  Watts,  however,  did  interpose  his  dissent.  He  did 
0  in  his  letter  to  the  company  dated  November  19th  1859. 
Again,  in  his  letter  to  John  C.  Cresson,  president  of  the  company, 
dated  24th  day  of  February  1862,  he  reiterates  the  opinion  that 
the  subscription  was  ultra  vireM.  It  was  not,  however,  until  the 
19th  day  of  September  1866,  that  he  so  much  as  intimated  the 
possibility  of  a  suit  for  the  purpose  of  testing  the  action  of  the 
board  in  making  this  subscription  and  executing  the  mortgage. 
Were  these  expressions  of  dissent  sufficient  to  relieve  bjim  from  tl^e 
charge  of  neglecting  the  proper  assertion  of  his  rights^'tlncil  through 
his  own  laches  he  had  forfeited  them  ?  "^ 

From  1859  to  1868,  this  matter  was  in  abeyance,  unconsum- 
mated.  He  was  fully  informed  of  every  step  in  the  programme. 
He  knew  that  in  1862,  the  stockholders  had  ratified  the  action  of 
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the  direotore^  by  anthorixing  the  ezecutmi  of  the  1>ond8  and  mort- 
gage in  order  to  raise  the  money  witii  which  to  pay  the  subscrip- 
tion.    Yet,  daring  all  this  time,  he  contented  himself  with  a  mere 
dissent.     A  dissent,  clear  enough,  indeed,  as  to  the  doubts  and 
legal  propositions  therein  raised,  but  nothing  but  a  dissent.     Un- 
der the  circumstances,  we  think  he  did  not  do  all  that  was  required 
of  him.     Had  he  at  die  proper  time  invoked  the  restraining  power  / 
oT~tHe  courts,  all  things  would  have  been  properly  adjusted,  and  j 
all  improper  actions  arrested.     Instead  of  this,  he  refrains  from 
this  obvious  course  of  action,  until  the  matter  is  fully  consum- 
mated, and  until  he  has  derived  every  possible  benefit  therefrom. 
He  permits  the  experiment  to  proceed  to  completion,  before  he ; 
attempts  to  call  his  fellow  corporators  to  an  account.     Under  such  i 
circumstances,  we  could  not  have  helped  him  had  he  commenced  | 
his  proceedings  immediately  after  the  payment  of  the  subscription 
to  the  railroad  company.     But  his  case  is  entitled  to  still  less  con- 
sideration, because  he  allowed  no  less  than  seven  years  to  pass 
between  the  consummation  of  the  transaction  and  the  issuing  of 
bis  legal  process. 

Were  we  to  hold  these  directors  to  the  duties  and  responsibilities 
of  trustees,  yet  six  years  would  bar  an  action  against  them  for 
misuse  of  the  corporate  property :  Ashhurst's  Appeal,  sypra. 

The  charge  relating  to  the  transfer  of  lands  to  the  New  York 
and  Erie  and  Erie  Mining  Companies,  and  the  taking  of  their 
stock  therefor  cannot  be  sustained.  Whilst  we  are  inclined  to 
tiiink  that  this  exchange  of  land  for  stock  of  companies  other  than 
their  own  was  unwarranted,  yet  no  harm  has  been  done  upon  which 
the  plaintiffs  can  found  a  bill.  If  this  act  of  the  directors  was 
ultra  vires^  it  is  very  clear  their  deed  cfJuveyed  no  title.  All  per- 
sons dealing  with  them  for  the  lands  of  the  company,  were  bound 
to  take  notice  of  the  extent  of  their  powers,  and  if  the  companies 
named  chose  to  deal  with  them  outside  of  those  powers,  they  took 
nothing  thereby.  It  follows,  that  as  the  company  lost  nothing, 
the  directors  are  liable  for  nothing.  If^  however,  the  act  was 
within  their  powers,  they  did  what  their  judgment  dictated  as  best 
to  be  done,  and  we  cannot  interfere  to  review  a  matter  of  discre- 
tion ;  a  fortiori,  when  the  shareholders  interposed  no  dissent  at 
the  time,  nor  until  the  bringing  of  this  bill. 

With  reference  to  the  sales  made  in  1868,  a  few  words  will  suf- 
fice. 9|pse  sales  were  ordered  by  the  stockholders  themselves. 
Payment  in  the  bonds  of  the  company  was  equivalent  to  payment 
in  cash,  and  payment  in  the  stock  of  the  company  was  expressly 
authorized  by  the  act  of  incorporation.  That  the  directors  should 
be  permitted  to  purchase,  was  part  of  the  arrangement  and  was 
beneficial  to  all  parties.  They  were  therefore  within  the  rule 
asserted  by  Justice  Strong  in  Ashhurst's  Appeal. 

The  wIm^  affair  was  conducted  openly  and  fisurly ;  the  lands 
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brought  good  prices ;  much  better  than  could  have  been  realized 
at  cash  sales,  and  we  cannot  see  what  good  could  be  accomplished 
by  setting  them  aside. 

Thus,  upon  a  careful  review  of  all  the  points  made  in  this  case, 
and  of  the  facts  revealed  by  the  master's  report,  and  the  paper 
books  submitted  to  us  by  the  parties,  we  have  no  hesitation  in  com- 
ing to  the  conclusion  that  the  decree  of  the  Court  of  Nisi  Prius 
was  correct. 

Appeal  dismissed  at  cost  of  appellant. 


Hopkinson  et  al.  versus  Leeds. 

1.  A  defendant  arrested  under  a  ca.  sa.  was  permitted  by  the  sheriff's 
deputies,  for  a  oompensatioD,  upon  presenting  himself  at  the  sheriff's  office 
every  morning,  to  go  at  large  from  aay  to  day  until  he  was  discharged  upon 
giving  bond  to  take  the  benefit  of  the  insolvent  laws :  Hdd,  that  this  was  a 
permissive  escape,  for  which  the  sheriff  was  liable. 

2.  It  is  the  duU  of  a  sheriff  to  keep  a  defendant  under  a  ca.  sa.  in  safe  and 
strict  custody  ;  if  the  sheriff  allows  nim  to  go  at  large  for  the  shortest  time, 
either  before  or  after  the  return-day  of  the  writ,  he  is  liable  for  an  escape. 

3.  It  is  not  a  defence  that  the  prisoner  voluntarily  returned  and  surren- 
dered himself  to  the  sheriff,  or  that  he  was  subsequently  discharged  under 
the  insolvent  laws. 

4.  The  attorney  of  the  plaintiff  in  a  ca.  sa.  has  authority  to  consent  to 
defendant's  dis^hirge  from  arrest ;  if  he  does,  the  sheriff  is  not  responsible 
for  an  escape.  T6  discharge  the  sheriff,  the  evidence  of  the  consent  should 
be  clear,  direct  and  positive. 

5.  A  prisoner  under  a  ca.  sa.  having  been  permitted  by  the  sheriff  to  go 
at  large,  a  subsequent  assent  of  the  plaintiff's  attorney  to  his  remaining  at 
large  would  not  relieve  the  sheriff. 

6.  Cross-examination  must  be  confined  to  matters  as  to  which  the  witness 
has  been  examined  in  chief,  or  to  such  questions  as  may  tend  to  show  the 
bias  and  interest  of  the  witness. 

February  19th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Wil- 
liams, Merour,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  July  Term 
1873,  No.  43. 

This  was  an  action  of  debt,  commenced  October  17th  1871,  by 
Thomas  B.  Hopkinson,  Edward  A.  Foggo  and  Anne  H.  his  wife 
in  her  right,  Alden  C.  Scovel  and  Emily  his  wife  in  her  right 
against  William  R.  Leeds. 

The  cause  of  action  was  that  the  defendant,  who  was  sheriff  of 
Philadelphia,  had  permitted  the  escape  of  one  P.  F.  Cooper,  whom 
he  had  arrested  under  a  capias  ad  satisfaciendum  issued  by  the 
plaintiffs. 

On  the  trial,  December  9th  187^before  Briggs,  J.,  the  plaintiffs 
gave  in  evidence  a  writ  of  capias  ad  satisfaciendum  issued  by  them 
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on  a  judgment  against  Cooper.  The  sheriflF's  return  was  :  "  C.  C. 
and  the  defendant  discharged  on  entering  bonds  in  the  ofSce  of 
the  prothonotary  of  the  Court  of  Common  Pleas  of  Philadelphia 
for  the  benefit  of  the  insolvent  laws." 

They  then  called  James  E.  Salter,  a  clerk  of  the  defendant  as 
sherifil  He  testified  that  the  ca.  sa.  against  Cooper  came  into  the 
sherifi^s  hands  December  29th  1870,  at  11  o'clock  a.  m. 

On  cross-examination  he  said  that  Charles  Hart,  Esq.,  was  plain- 
tiffs* attorney. 

Under  objection  by  plaintiffs  and  exception,  he  said :  "  No  in- 
structions were  given  when  the  writs  came  to  hand.  After  the 
writs  had  been  in  the  hands  of  the  sheriff'  for  a  day  or  two,  witness 
asked  Mr.  Hart  whether  Cooper,  who  was  then  in  the  sheriff^s 
ofiSce  in  custody,  should  be  sent  to  prison ;  Mr.  Hart  said  there  was 
no  necessity  of  that ;  if  the  deputy  would  press  him  he  or  his 
friends  would  find  the  money." 

Under  objection  and  exception  by  the  plaintiffs,  witness  said 
that  he  was  present  at  a  conversation  between  Mr.  Cooper  and  his 
counsel,  the  counsel  of  the  plaintiffs,  and  Mr.  Gilpin,  the  counsel 
of  the  sheriff*,  about  the  14th  of  January  1871 ;  the  conversation 
took  place  in  consequence  of  the  receipt  of  a  certificate  of  Cooper *8 
petition  in  bankruptcy.  Cooper's  counsel  urged  his  discharge,  and 
threatened  to  hold  the  sheriff  responsible.  Mr.  Hart  said  he  did 
not  think  the  certificate  a  supersedeas  to  the  execution  ;  Mr.  Gilpin 
was  of  opinion  he  could  not  discharge  him,  said  he  would  look  into 
the  matter  and  give  the  sheriff  instructions.  Cooper  was  then 
in  custody. 

Cooper,  called  by  the  plaintiffs,  testified  that  he  was  arrested  at 
his  house  by  McBride,  a  deputy  of  the  sheriff,  who  directed  him 
to  go  with  him  to  the  sheriffs  ofiSce ;  they  went  and  he  remained 
there  the  greater  part  of  the  afternoon ;  he  was  placed  then  in  the 
hands  of  Stokes,  another  deputy ;  late  in  the  afternoon  he  returned 
to  his  home  in  the  custody  of  another  deputy  named  Ruth,  at  the 
instance  of  the  sheriff  without  Cooper's  request.  Ruth  remained 
with  him  a  portion  of  the  evening ;  went  out  and  returned  and 
remained  with  him  till  bedtime  and  then  left  his  house ;  witness 
was  not  locked  up  nor  left  in  the  custody  of  any  one.  Ruth  came 
to  the  house  about  9  o'clock  next  morning ;  witness  went  to  the 
sheriff's  ofiSce  with  him  and  remained  there  until  a  late  hour  of  the 
day ;  it  was  then  agreed  between  the  witness  and  the  deputies,  that 
he  might  go,  but  must  present  himself  there  every  day ;  he  went  home 
that  day  not  in  charge  of  an  ofiScer.  Afterwards  he  went  to  the  sher- 
iff's ofiSce  every  morning  and  stayed  there  irregular  lengths  of  time 
during  each  day,  until  he  filed  his  bond  in  insolvency.  There  were 
$70  paid  to  the  deputies  for  allowing  him  to  go  to  his  house  in  this 
way.  Mr.  Hart,  the  plaintifiTs  attorney,  was  present  when  witness 
was  taken  under  the  ca.  sa.     Witness  was  not  discharged  by  rea- 
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son  of  the  proceedings  in  bankruptcy.  Afterwards,  being  in  cus- 
tody of  one  of  the  deputies  of  the  sheriff,  he  was  discharged  upon 
entering  into  bonds  before  the  prothonotary  of  the  Court  of  Com- 
mon Pleas  to  take  the  benefit  of  the  insolvent  laws. 

The  plaintiffs  rested,  and  on  motion  of  the  defendant  the  court 
Briggs,  J.,  directed  a  non-suit,  which  the  court  in  bane  refused  to 
take  off. 

The  plaintifls  removed  the  record  to  the  Supreme  Court  by  writ 
of  error. 

They  assigned  for  error : — • 

1.  Permitting  defendant  on  cross-examination  to  ask  Salter, 
plaintiffs'  witness,  if  instructions  were  given  by  plaintiffs'  counsel 
as  to  executing  the  writ. 

2.  Permitting  same  witness  on  cross-examination  to  detail  a 
conversation  between  himself  and  plaintiffs'  attorney,  a  day  or  two 
after  the  writ  had  come  into  the  sheriff's  hands. 

8.  Permitting  witness  on  cross-examination  to  detail  a  conversa- 
tion about  the  14th  of  January  1871,  between  Cooper,  his  counsel, 
the  plaintiffs'  counsel  and  the  sheriff^s  counsel. 

4.  Ordering  a  non-suit,  and  the  refusal  of  the  court  in  banc 
to  take  it  off. 

J,  C.  l/(m^«er«<A,  for  plaintiits  in  error. — The  questions  objected 
to  were  not  proper  on  cross-examination.  The  piirpose  was  to  con- 
tradict the  sheriffs  return,  which  it  was  incompetent  for  him  to  do  : 
Shewel  v.  Fell,  8  Yeates  IT.  If  the  sheriff  allow  a  defendwit 
arrested  on  a  ca.  sa.  to  go  at  large  for  the  shortest  time,  without 
the  plaintiffs  consent,  he  is  answerable  for  an  escape :  Watson  on 
Sheriffs  135 ;  Shewel  v.  Fell,  4  Teates  47 ;  Karch  v.  Common- 
wealth, 8  Barr  271 ;  Smith  v.  Commonwealth,  9  P.  F.  Smith  820. 
Although  the  Act  of  February  14th  1780,  sect.  14,  1  Sm.  Laws 
186,  1  Br.  Purd.  775,  pi.  1,  recognises  the  right  of  the  sheriff  to 
keep  a  prisoner  on  civil  process  out  of  jail  for  a  limited  time,  still 
he  must  keep  him  in  Bahd  et  aretd  custodid.  Recaption  is  not  an 
answer  to  a  voluntary  escape :  Whiting  v.  Reynel,  Croke  Jac.  659 ; 
Hawkins  v.  Plomer,  2  W.  Black.  1048 ;  Boynton's  Case,  8  Rep. 
44.  A  dischadrge  under  the  insolvent  laws  is  no  defence :  Wolver- 
ton  V.  Commonwealth,  7  S.  &  R.  278 ;  Shuler  v.  Garrison,  6  W. 
&  S.  455. 

O:  Junkin  and  0,  CHlpin,  for  defendant  in  error. — If  the  going 
at  large  is  with  plaintiffs'  consent,  there  is  no  cause  of  action : 
Vigers  v.  Aldrich,  2  Burr.  2482 ;  Scott  v.  Seiler,  5  Watts  285. 
A  re-arrest  and  discharge  under  the  insolvent  laws  are  a  defence 
to  an  action  for  escape :  Catherwood  t^.  Fisher,  2  Penna.  Law 
Jour.  896. 
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Mr.  Jastioe  Williams  delivered  the  opinion  of  the  court,  Octo- 
ber 18th  1876. 

This  was  an  action  of  debt,  for  an  escape  of  the  plaintiffs'  debtor, 
after  his  arrest  by  the  sheriff  upon  a  writ  of  capias  ad  satisfaci- 
endum.    On  the  trial,  a  judgment  of  non-suit  was  entered  against 
the  plaintiffs,  and  the  court  in  banc  refused  to  set  it  aside.     If 
there  was  no  sufficient  evidence  to  maintain  the  action,  the  judg- 
ment of  non-suit  was  rightly  entered ;  otherwise  the  case  should 
have  been  submitted  to  the  jury  with  the  proper  instructions.     It 
appeared  from  the  debtor's  own  testimony,  that  he  was  permitted 
by  the  sheriff's  deputies,  upon  presenting  himself  at  the  sheriff's 
office  every  morning,  to  go  at  large  until  the  next  day  from  the 
time  of  his  arrest  until  he  gave  ^nd  for  his  discharge  under  the 
insolvent  laws,  and  that  for  this  indulgence  he  and  his  nephew 
paid  them  the  sum  of  seventy  dollars.     This  was  clearly  a  permis- 
sive escape,  for  which  the  defendant  was  answerable.     It  is  true, 
that  under  the  Act  of  14th  of  February  1729-80,  §  14,  1  Sm. 
Laws  186,  the  sheriff  was  not  bound  to  commit  the  prisoner  to  jail 
immediately  upon  his  arrest,  but  it  was  his  duty  to  keep  him  in 
safe  and  strict  custody,  and  if  he  allowed  him  to  go  at  large  for 
the  shortest  time,  either  before  or  after  the  return  day  of  the  writ, 
without  the  consent  of  the  plaintiffs,  it  was  an  escape  for  which  he 
was  liable.    It  is  no  answer  to  the  escape  that  the  prisoner  volun- 
tarily returned  and  surrendered  himself  to  the  custody  of  the  sher- 
iff, or  that  he  was  subsequently  discharged  under  the  insolvent  laws. 
But  it  is  insisted  that  be  was  allowed  to  go  at  large  after  his  arrest, 
with   the  consent  of  the  plaintiff's  attorney.     Undoubtedly  the 
attorney  had  authority  to  consent  to  his  discharge  from  the  arrest, 
and  if  he  did,  the  sheriff  is  not  responsible  for  an  escape.     But  to 
warrant  the  judgment  of  non-suit,  the  evidence  of  such  consent 
should  be  clear,  direct  and  positive,  and  a  part  of  the  plaintiffs 
case.     The  only  evidence,  tending  to  show  the  alleged  consent,  is 
the  testimony  of  the  sheriff's  clerk,  who  was  called  by  the  plain- 
tiffs to  prove  the  time  the  writ  came  to  the  sheriff's  hands.     On 
his  cross-examination,  under  Exception  by  the  plaintiffs,  he  said : 
'^  After  the  writ  had  been  in  our  hands  a  day  or  two,  I  had 
a  conversation  with  Mr.  Hart  (the  plaintiffs'  attorney)  on  the 
subject.     I  asked  Mr.  Hart  in  the  vestibule,  between  our  office 
and  the  register's,  what  we  should  do  with  Mr,  Cooper;  whether 
we  should  send  him  to  prison  or  not  ?     Cooper  was  then  in  the 
sheriff's  office  in  custody.     He  said  there  was  no  necessity  of  that, 
but  if  the  deputy  would  press  him,  he  or  his  friends  would  find  the 
money  or  pay  the  money."     It  cannot  be  pretended  that  there  is 
anything  in  this  language  showing  an  express  consent  by  Mr. 
Hart  that  the  prisoner  might  ^o  at  large;  and  if  not,  is  there  any- 
thing irom  which  such  permission  may  be  fairly  implied  ?    If  he  said 
there  was  no  necessity  of  sending  Cooper  to  prison,  in  answer  to 
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the  inquiry  of  the  sheriff's  clerk,  does  it  follow  that  he  intended 
to  consent  to  his  discharge  from  the  arrest  ?  If  so,  why  did  he 
say  in  the  same  breath,  and  as  a  part  of  his  answer,  that  if  the 
deputy  would  press  him  he  or  his  friends  would  find  or  pay  the 
money  ?  How  could  the  deputy  '^  press  him  "  if  he  was  allowed 
to  go  at  large  ?  But  whether  he  could  or  not,  it  is  clear  that  the 
proper  meaning  and  interpretation  of  the  language  was  a  question 
for  the  jury,  and  not  a  matter  of  law  for  the  court.  Besides,  the 
evidence  shows  that  the  prisoner  was  permitted  to  go  at  large  be- 
fore the  conversation  took  place,  and  if  so,  the  subsequent  assent 
of  the  plaintiffs'  attorney  to  his  being  and  remaining  at  large,  even 
if  it  had  been  expressly  given,  would  not  release  the  defendant  from 
his  liability  to  the  plaintifii  in  this  action :  Scott  v.  Seiler,  5  Watts 
235.  But  the  testimony  as  to  the  conversation  was  no  part  of  the 
plaintiffs'  case,  and  it  was  improperly  admitted  in  evidence  on  the 
cross-examination  of  the  plaintiffs'  witness.  The  rule  is  well  settled 
that  the  cross-examination  should  be  confined  to  matters  in  regard 
to  which  the  witness  has  been  examined  in  chief,  and  to  such  ques- 
tions as  may  tend  to  show  the  bias  and  interest  of  the  witness.  To 
permit  the  defendant,  under  the  guise  of  a  cross-examination,  to 
give  evidence  in  chief,  is  not  only  disorderly,  but  unfair  to  the 
plaintiffs.  Here  the  defendant  was  allowed,  on  the  cross-exami- 
nation of  the  plaintiffs'  witness,  to  give  evidence  upon  which  he 
relied  to  defeat  the  action,  before  the  plaintiffs  bad  given  any  evi- 
dence tending  to  show  that  the  prisoner  had  been  permitted  to 
escape  after  his  arrest.  Doubtless  the  defendant  had  a  right  to 
ask  the  witness  on  his  cross-examination,  what  instructions  were 
given  by  the  plaintiffs'  attorney  at  the  time  the  writ  of  ca.  sa.  was 
placed  in  his  hands,  for  if  any  instructions  were  given,  they  were 
part  of  the  res  gestce  ;  but  he  had  no  right  to  examine  him  in  re- 
gard to  conversations  which  he  had  with  the  plaintiffs'  attorney 
after  the  debtor's  arrest  under  the  ca.  sa.,  for  they  were  no  part 
of  the  matters  in  regard  to  which  he  was  examined  in  chief.  But 
whether  they  were  proper  subiects  of  cross-examination  or  not, 
the  judgment  of  non-suit  was  clearly  erroneous. 

Judgment  reversed,  and  a  procedendo  awarded. 
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McCarter's  Appeal. 

1.  A  caveat  to  a  will  suggesting  facts  was  filed  ;  the  register  heard  evidence, 
and  on  an  oral  request  directed  an  issue  in  the  Common  Pleas.  On  appeal 
to  the  Registers  Uourt  one  reason  was  that  the  request  was  not  in  writing ; 
that  court  properly  decided  that  such  request  might  be  filed  with  the  register 
nunc  pro  tunc. 

2.  No  appeal  lies  from  the  decision  of  the  register  directing  an  issue,  it  is 
not  a  definitive  judicial  sentence  or  decree  from  which  only  an  appeal  lies. 

3.  The  case  passed  to  the  Common  Pleas  on  the  precept  of  the  register 
which  was  not  superseded  b^  the  appeal. 

4.  The  action  of  the  Rcgister^s  Court  was  not  a  subject  of  appeal  to  the 
Supreme  Court,  and  the  case  remained  in  the  Common  Fleas. 

January  —  1872.  Before  Thompson,  C.  J.,  Agnew  and 
Sharswood,  JJ. 

Appeal  from  the  Register's  Court  of  Philadelphia :  Of  Janu- 
ary Term  1872,  No.  94. 

This  was  an  appeal  from  the  Register's  Court,  dismissing  the 
appeal  to  that  court  from  the  order  of  the  register,  awarding  a 
precept  to  the  Common  Pleas  to  try  the  validity  of  a  paper  writing, 
purporting  to  he  the  will  of  John  McCarter,  deceased. 

McCarter,  residing  in  Bucks  county,  on  the  27th  of  June  1865, 
executed  the  paper  in  question.  He  afterwards  moved  to  Phila- 
delphia where  he  died  in  May  1871,  leaving  nine  children,  two  of 
whom  were  Catharine  and  Emily.  Three  of  them,  other  than 
these  two  daughters,  filed  a  caveat  against  the  probate  of  the  will. 
The  reasons  assigned  in  the  caveat  are  stated  in  C.  J.  Thomp- 
son's opinion. 

The  formal  execution  of  the  paper  was  proved  before  the  register, 
and  testimony  taken  on  the  questions  raised  by  the  caveat.  On 
the  oral  request  of  the  caveators  for  an  issue  to  the  Common  Pleas, 
to  try  those  questions,  he  issued  a  precept  for  that  purpose  and 
Catharine  and  Emily  McCarter  appealed  to  the  Register's  Court. 

In  the  Register's  Court  the  appellants  objected  that  the  request 
for  an  issue  was  not  in  writing;  that  court,  Peirce,  J.,  holding 
that  the  request  for  an  issue  should  regularly  be  in  writing,  dis- 
missed the  appeal,  and  directed  the  request  in  writing  to  be  filed 
with  the  register  nune  pro  tunc, 

Catharine  and  Emily  McCarter  appealed  to  the  Supreme  Court 
and  assigned  this  decree  for  error. 

H.  T.  Fenton  and  J.  ff.  Campbell^  for  appellants. 

J,  M.  Van  Arsdalen  and  D.  P.  Brown^  for  appellees. 

Chief  Justice  Thompson  delivered  the  opinion  of  the  court,  May 
16th  1872. 

The  record  in  this  case  presents  a  matter  for  our  consideration 
of  no  great  difficulty.  It  arose  thus:  John  McCarter,  resident  at 
the  time  of  Bucks  county,  made  his  will,  and  afterwards  died  in 
the  city  of  Philadelphia  in  May  1867.     Three  of  his  children  filed 
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in  the  register's  office  a  caveat  against  the  probate  of  any  will  or 
testamentary  writing  of  their  father,  alleging :  ^'  1st.  That  the 
writings  purporting  to  be  his  last  will  and  testament,  was  not  his 
last  will  and  testament.  2d.  That  the  said'  paper  writing  was 
signed,  if  signed,  by  the  said  John  McCarter,  through  or  by  the 
undue  influence  of  one  or  more  other  persons.  3d.  That  the  said 
John  McCarter,  at  the  time  of  the  alleged  signing  of  said  paper 
writing,  purporting  to  be  his  last  will  and  testament,  was  not  of  a 
sound  disposing  mind  and  memory,  and  was  not,  at  said  time,  com- 
petent to  make  a  last  will  and  testament." 

Of  course  they  preferred  a  contest  of  the  will  on  the  facts  alleged, 
and  the  contestants  and  their  opponents  had  a  partial  hearing  before 
the  register  of  the  city  and  county  of  Philadelphia,  when,  for 
reasons  of  their  own,  the  contestants  chose  to  request  the  register 
to  issue  a  precept  to  the  Court  of  Common  Pleas,  directing  an  issue 
to  be  formed  on  the  facts  alleged  in  the  caveat  against  the  will, 
to  determine  its  validity.     This  the  register  granted. 

Having  done  this,  the  respondents  appealed  from  the  register's 
decision  to  the  Register's  Court.  One  of  the  grounds  of  the  appeal 
was  that  the  report  was  not  in  writing ;  but  the  Register's  Court 
dismissed  the  appeal,  suggesting  that  the  request  in  writing  might 
be  made  nunc  pro  tunc.  It  being  mere  form,  we  have  no  doubt 
the  suggestion  was  proper.  But,  from  the  decision  of  the  Register's 
Court,  the  same  parties  have  appealed  to  this  court. 

In  the  first  place,  we  think  no  appeal  lay  to  the  Register's  Court 
from  this  action  of  the  register,  directing  an  issue  to  the  Court  of 
Common  Pleas.  The  thirteenth  sect,  of  the  Act  of  15th  March 
1852  expressly  declares  that  it  shall  be  lawful  for  him  to  do  so, 
whenever  any  matter  touching  the  validity  of  a  will  is  alleged  by 
the  caveat  of  any  person  interested  in  any  paper  writing,  purporting 
to  be  a  testamentary  writing,  offered  for  probate.  Such  a  deter- 
mination is  not  a  definitive  judicial  sentence  or  decision.  It  has  no 
such  quality,  and  it  is  only  from  such  a  definitive  act  that  an  appeal 
lies  from  the  register  to  the  Register's  Court :  Sec.  20  of  the  Act  of 
1856.  It  results  from  this  view,  that  the  dismissal  of  the  appeal  to 
Register's  Court,  presents  no  ground,  at  this  time,  for  an  appeal  to 
this  court.  It  was  but  the  dismissal  of  a  premature  appeal.  The 
case  passed  to  the  Common  Pleas  on  the  certificate  by  the  register 
of  the  issue  directed  by  him,  which  was  not  superseded  by  the  ap- 
peal to  the  Register's  Court.  If  the  certificate  impeded  the  issue 
ordered,  this  was  removed  by  the  act  of  the  Register's  Court  dis- 
missing the  appeal,  and  this  action  was  not  of  the  nature  to 
ground  an  appeal  to  this  court.  The  issue  is  in  the  Common  Pleas, 
and  we  will  not  examine  any  fact  connected  with  the  validity  of 
the  will  until  after  the  determination  of  that  issue,  when  it  may 
perhaps  como  before  us  on  appeal. 

Appeal  dismissed  at  the  costs  of  the  appellants. 
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MIDDLE  DISTRICT— HARRISBURG,  1875. 


Pownall  verms  Bair. 

1.  Walter,  an  agent  for  the  sale  of  machines,  appointed  Pownall  his  agent ; 
he  employed  Bair  to  assist  him,  Bair  to  receive  a  certain  compensation  from 
Pownall  for  each  machine  sold ;  he  sold  four  machines,  one  on  credit,  negli- 
gently, to  a  man  who  was  insolvent,  by  which  there  was  a  loss  to  a  greater 
amount  than  the  compensation  for  the  sale  of  the  four  machines,  for  which 
loss  Pownall  was  answerable  to  Walter :  Hddy  that  Bair  was  liable  to  Pow- 
nall for  the  whole  loss. 

2.  In  assumpsit  in  the  common  counts  by  Bair  against  Pownall  for  his 
compensation :  Hdd^  that  under  the  plea  of  non-assumpsit,  Pownall  might, 
without  notice  of  special  matter,  make  defence  for  the  whole  loss,  and  was 
not  limited  to  defalk  the  compensation  for  one  machine. 

3.  The  action  being  for  compensation  under  a  contract  for  employment, 
the  misfeasance  went  directly  to  the  consideration,  and  the  defendant  might 
prove  whatever  would  show  that  ex  cequo  et  bono  the  plaintiff  should  not  re- 
cover. 

4.  If  an  agent  sell  to  an  insolvent  person  when  proper  inquiry  would  have 
enabled  him  to  learn  the  facts,  he  is  responsible  to  his  principal  for  all  the 
damages  which  are  the  natural  consequences  of  his  act. 

5.  Where  an  agent  has  become  responsible  to  his  principal  by  the  miscon- 
duct of  his  own  sub-agent,  and  has  been  compelled  to  pay  his  principal,  he 
may  recover  from  the  sub-agent 

May  3d  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Mbrcur, 
Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lancaster  county :  Of 
May  Term  1875,  No.  7. 

This  case  commenced  before  a  justice  of  the  peace,  from  whose 
judgment  an  appeal  was  entered  in  the  Court  of  Common  Pleas, 
on  the  10th  of  November  1870.     The  plaintiff  was  Abraham  Bair 
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and  the  defendant  George  Pownall ;   the  declaration  was  in  the 
common  counts  ;  the  plea  was  non-assumpsit. 

On  the  trial,  October  20th  1873,  before  Hayes,  J.,  the  circum- 
stances of  the  case  appeared  to  be  as  follows  : — 

Brinton  Walter  was  the  general  agent  in  Lancaster  county  for 
the  sale  of  the  mower  and  reaper  of  Dodge,  Stevens  &  Co.,  of  Au- 
burn, New  York ;  the  defendant  was  employed  by  Walter  as  his 
sub-agent,  and  the  defendant  employed  the  plaintiff  to  assist  him 
in  selling  machines,  agreeing  to  give  him  $12.50  on  every  machine 
sold.  The  plaintiff  sold  four  machines  ;  one  of  them  was  sold  and 
,  delivered  to  a  man  named  Wertz,  on  his  promise  to  give  a  note 
for  it  next  day,  with  good  security  ;  the  note  was  not  given,  and . 
Wertz  proved  insolvent;  the  machine  was  returned  to  Walter  some 
two  years  afterwards  at  a  loss  of  $105. 

The  defendant  alleged  that  the  plaintiff  when  he  sold  the  machine 
knew  of  Wertz's  insolvency,  and  the  only  question  was  what 
amount  of  damages  the  defendant  could  interpose  to  the  plaintiffs 
claim. 

After  the  plaintiff  had  proved  his  case,  as  above  stated,  defend- 
ant testified,  that  he  ascertained  that  Wertz  wished  to  buy  a 
machine  ;  that  he  told  plaintiff  that  Wertz  was  not  worth  anything, 
and  directed  him  not  to  sell  to  Wertz ;  defendant  was  responsible 
to  Walter  for  $105,  which  was  the  loss  by  the  sale  of  the  machine 
to  Wertz. 

There  was  other  evidence  as  to  Wertz's  insolvency,  and  plain- 
tiffs knowledge  of  it  when  he  sold  the  machine;  also,  that  Pownall 
was  held  accountable  bj  Walter  for  the  loss. 

The  court,  after  stating  the  facts,  charged :  *  *  * 

"  But  if  the  jury  believe  from  the  evidence  that  he  knew  Henry 
Wertz's  circumstances  when  he  delivered  the  machine  to  him  ;  that 
he  let  him  take  it  away  on  his  mere  promise  that  he  would  give  his 
promissory  note  with  his  father  as  surety  ;  that  he  was  previously 
forbidden  to  sell  to  Wertz  by  his  employer,  the  defendant,  then 
he  was  not  only  guilty  of  culpable  negligence  in  parting  with  the 

Eroperty  intrusted  to  his  agency  and  care,  but  acted  in  the  matter 
eyond  and  without  authority,  and,  of  course,  would  not  be  en- 
titled to  anything  from  the  defendant  for  such  sale.  The  defend- 
ant contends  that  Bair  should  account  for  the  loss  sustained  by 
reason  of  this  sale,  to  wit :  the  $105.  But,  in  the  first  place, 
there  is  no  plea  of  set-off  in  the  case ;  again,  the  defendant  has 
lost  nothing ;  he  says  he  is  responsible  to  brinton  Walter ;  but  he 
has  not  been  called  upon  to  pay  anything  on  that  account,  nor  has 
anything  been  demanded  of  him.  He  has  therefore  no  claim  upon 
the  plaintiff  which  he  could  establish  in  a  suit  against  him.  Be- 
sides, Brinton  Walter,  as  has  already  been  stated,  was  not  the  owner 
of  the  machine,  but  the  general  agent  to  sell.  On  the  whole,  there 
seems  to  be  no  bar  to  the  recovery  of  the  stipulated  amount  claimed 
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by  the  plaintiff  of  his  employer,  the  defendant,  on  the  sale  of  the 
three  machines  to  unexceptionable  purchasers,  and  if  the  jury 
come  to  that  conclusion  from  all  the  evidence  before  them,  they 
will  find  a  verdict  for  the  plaintiff  to  that  extent,  $12.50  for  each 
machine,  with  interest/' 

The  verdict  was  for  the  plaintiff  for  $45.25. 

The  defendant  took  a  writ  of  error  and  assigned  the  charge  for 
error. 

P.  2>.  Bakery  for  plaintiff  in  error. — If  an  agent  by  gross  un- 
skilfulness  or  gross  negligence  injures  his  principal  he  will  be  liable 
in  damages,  and  will  also  lose  his  commissions  :  Story  on  Agency 
409,  419,  pi.  331,  333.  Under  the  common  counts  and  the  plea 
of  non-assumpsit  defendant  may,  without  notice,  give  in  evidence 
anything  which  shows  that  the  plaintiff  ought  not  ex  cequo  et  bono 
to  recover :  Gaw  v.  Walcott,  10  Barr  43 ;  Beals  v.  See,  Id.  57. 
An  agent  is  liable  for  loss  occasioned  by  a  sub-agent :  Broun  v. 
Arrott,  6  W.  &  S.  421 ;  Clark  v.  Bank  of  Wheeling,  5  Harris 
322. 

J.  B.  Amwake  (with  whom  was  W.  A,  Wilson)^  for  defendant 
in  error. — The  defence  could  be  sustained  only  under  the  plea  of 
payment  with  notice :  Heck  v,  Shener,  4  S.  &  R.  258. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court,  Octo- 
ber 11th  1875. 

Abraham  Bair,  the  plaintiff  below,  entered  into  an  agreement 
in  the  spring  of  1869  with  George  Pownall,  the  defendant,  who 
was  the  agent  for  the  sale  of  mowing  and  reaping  machines  manu- 
factured by  the  firm  of  Dodge,  Stevens  &  Co.,  of  Auburn,  in  the 
state  of  New  York.  The  general  agent  was  Brinton  Walter,  from 
whom  Pownall's  authority  to  sell  had  been  derived.  The  arrange- 
ment between  Bair  and  Pownall  was,  that  for  each  machine  sold 
Bair  should  retain  a  commission  of  $12.50.  In  pursuance  of  the 
agreement,  Bair  disposed  of  four  machines,  and  this  suit  was  brought 
to  recover  $50,  the  commissions  claimed  upon  those  sales.  On  the 
trial,  it  was  alleged  by  the  defendant,  and  evidence  was  given  to 
show,  that  one  machine  was  sold  to  Henry  Wertz,  whom  the  plain- 
tiff knew  to  be  insolvent.  After  Wertz  had  used  it  for  two  years, 
this  machine  was  taken  back  at  a  loss  of  $105.  The  question  in 
the  court  below  was  as  to  the  measure  of  the  damages  which,  under 
the  facts  alleged  on  his  behalf,  the  defendant  could  set  up  against 
the  plaintiff*s  claim.  The  sale  to  Wertz  was  held  to  be  a  breach 
of  the  plaintiff's  duty  under  his  contract,  and  the  jury  were  in- 
structed, if  they  found  the  facts  as  the  defendant  asserted  them, 
to  defalk  as  damages  a  single  commission  of  $12.50,  the  amount  to 
which  the  plaintiff  would  have  been  entitled  for  a  single  sale.    The 
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court  held  that  the  defence  could  not  reach  to  the  resiauc  of  the 
plaintiflTs  claim. 

In  view  of  the  verdict,  the  facts  in  the  cause  may  for  present 
purposes  be  assumed.  The  improvident  sale  bj  the  plaintiff  to 
Wertz  involved  a  loss  of  J105.  There  was  evidence  that  the  defend- 
ant, in  Kis  running  account  with  Walter,  was  responsible  for  that 
loss.  The  relation  of  principal  and  agent,  so  far  as  these  transac- 
tions were  concerned,  was  confined  exclusively  to  these  parties. 
The  loss  sustained  was  the  direct  result  of  the  plaintiff's  reckless 
negligence.  Under  such  circumstances,  the  rule  that  confined  the 
allowance  of  damages  to  the  commission  on  the  sale  of  a  single 
machine  was  entirely  too  narrow  and  restricted.  It  was  a  general 
contract  into  which  the  parties  had  entered,  and  it  was  a  general 
authority  with  which  the  plaintiff  had  been  invested.  His  powers 
were  not  limited  to  a  single  transaction  or  a  single  series  of  trans- 
actions. He  had  undertaken  to  act  for  the  defendant  in  the  general 
sale  of  the  machines  upon  certain  specific  terms;  and  the  law 
imposed  upon  him  the  duty  of  acting  with  adequate  care  and  pru- 
dence. Violating  this  duty,  he  became  responsible  to  his  principal 
/or  damages  equal  in  amount  to  the  loss  caused  by  his  delinquency. 
It  is  a  doctrine  of  the  text-books  that  if  an  agent  ^'  shut  his  eyes 
against  the  light,  or  sell  to  a  person  without  inquiry,  when  ordi- 
nary diligence  would  have  enabled  him  to  learn  the  discredit  or 
insolvencv  of  the  party,  he  will  not  be  discharged  from  responsi- 
^bility  to  his  principal:"  Story's  Agency,  §  186.  "If  he  unneces- 
sarily exceeds  his  commission,  or  risks  the  property  of  his  principal, 
he  thereby  renders  himself  responsible  for  all  losses  and  damages 
which  are  the  natural  conseauence  of  his  act :"  Ibid.,  §  192.  The 
application  of  these  principles  to  the  facts  of  the  present  case  ex- 
tends them  to  the  plaintiff's  entire  claim  for  compensation.  "  The 
agent  is  entitled  to  his  commission  only  upon  a  due  and  faithful 
performance  of  all  the  duties  of  his  agency  in  regard  to  his  prin- 
cipal. If  he  does  not  perform  his  appropriate  duties,  or  if  he  is 
guilty  of  a  gross  negligence,  or  gross  misconduct,  or  gross  unskil- 
nilness,  in  the  business  of  his  agency,  he  will  not  only  become 
liable  for  any  damages  his  principal  may  sustain  thereby,  but  he 
will  also  forfeit  all  his  commissions."  Ibid.,  §  881. 

The  liability  of  the  plaintiff  to  make  good  the  loss  caused  by  his 
negligence  to  the  extent  of  the  amount  in  controversy  here  is  un- 
doubted. There  was  no  privity  of  contract  between  him  and  the 
general  agent,  Walter.  Of  course,  there  was  no  privity  of  contract 
between  him  and  the  manufacturers.  His  contract  was  with  the 
defendant,  and  the  duty  he  had  assumed  he  owed  to  him.  It  was 
decided  in  Mainwaring  v.  Brandon,  8  Taunt.  202,  that  where 
an  agent  has  become  responsible  to  the  principal  by  the  negli- 
gence or  misconduct  of  his  own  sub-agent,  and  has  been  compelled 
to  pay  damages  therefor  to  his  principal,  he  may  recover  all  that 
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he  has  thus  been  compelled  to  pay  from  his  sub-agent.  The  rule 
is  settled  that  a  sub-agent  employed  by  an  agent  is,  in  general,  only 
accountable  to  the  agent,  and  not  to  the  principal,  for  there  is  no 
privity  between  the  principal  and  the  sub-agent :  Cartwright  v. 
Hateley,  1  Ves.,  Jr.,  292;  Pinto  v.  Santos,  5  Taunt.  447;  Story's 
Agency,  §  217  a.  The  responsibility  of  the  defendant  to  his 
immediate  principal,  or  to  the  manufacturers,  for  the  (105  lost  on 
the  machine  sold  by  the  plaintiff  to  Wertz,  was  a  question  for  the 
jury,  which  seems  to  have  been  properly  submitted  to,  and  intel- 
ligently passed  upon  by  them.  If  the  plaintiff  could  hold  the 
defendant  liable,  the  right  of  the  latter  to  resort  to  the  plaintiff  is 
settled  by  adequate  authority.  An  agent  may  sue  in  his  own 
name  on  a  contract  made  with  him :  Underhill  v.  Gibson,  2  N. 
Hamp.  852  ;  Tankersley  v,  Graham,  8  Alabama  247  ;  and  it  makes 
no  difference  whether  the  agent  in  such  a  case  acts  under  a  com- 
mission del  credere  or  not:  Houghton  v.  Mathews,  3  B.  &  P. 
185,465. 

The  defence  was  legitimate  under  the  plea  of  non-assumpsit. 
The  action  was  for  commissions  which  the  plaintiff  claimed  to  have 
been  earned  in  his  employment  under  his  contract  with  the  defend- 
ant. The  allegation  of  the  defence  was  that  the  plaintiff,  in  the 
course  of  that  employment,  had  been  guilty  of  malfeasance.  It 
reached  directly  to  the  consideration.  Under  the  plea,  the  defend- 
ant was  entitled  to  prove  everything  which  could  show  that,  at  the 
time  the  action  was  commenced,  the  plaintiff,  ex  cequo  et  bono, 
ought  not  to  recover :  Gaw  v,  Walcott,  10  Barr  43.  In  Heck  v. 
Shener,  4  S.  &  R.  258,  which  was  an  action  brought  by  a  house- 
keeper for  wages,  the  defendant,  under  the  general  issue  and  with- 
out notice,  was  permitted  to  prove  the  plaintiff's  "  misconduct  in 
her  office  to  defeat  her  claim."  '*  The  evidence,"  it  was  said  by 
Gibson,  C.  J.,  "  was  strictly  admissible,  for  it  went  to  the  considera- 
tion, which  was  the  gist  of  the  action."  A  plea  of  set-off  would 
have  been  incongruous,  as  well  as  superfluous. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Lancaster  County  National  Bank  verstis  Moore. 

1.  Persons  not  sui  juris  or  not  having  capacity  to  contract  debts  are  liable 
for  torts  and  maj  bind  themselves  for  necessaries. 

2.  Moore,  desiring  to  borrow  money  from  Stauffer,  f2;aye  his  note  to  him  ; 
it  was  discounted  bonft  fide  at  a  bank  for  Stauffer,  and  he  gave  Moore  his 
check  for  the  amount  An  inquest  commenced  afterwards  found  Moore  a 
lunatic  for  a  time  anterior  to  the  discount  of  the  note ;  the  finding  was  tra- 
versed*  The  bank  had  no  notice  of  the  finding  or  of  Moore^s  lunacy.  Held, 
in  a  suit  by  the  bank  against  Moore,  on  the  note,  that  under  the  circumstances 
the  insanity  of  Moore  was  not  a  defence,  the  contract  being  executed  and 
without  fraud. 
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3.  The  inquisition  was  but  primd,  facie  evidence  of  insanity. 

4.  Reports  in  the  neighborhood  that  Moore  was  insane,  were  not  evidence 
in  a  suit  against  him  by  the  bank  on  the  note. 

May  3d  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lan^oiter  county: 
No.  26,  to  May  Term  1875. 

This  was  an  action  of  assumpsit,  commenced  April  15th  1872, 
by  the  Lancaster  County  National  Bank,  against  George  H. 
Moore. 

The  cause  of  action  was  a  note,  dated  December  30th  1871, 
drawn  by  defendant  in  favor  of  Benjamin  M.  Stauffer,  payable  at 
*the  Manheim  National  Bank,  for  $225  ;  endorsed  by  Stauffer  and 
protested.  The  defence  was  that  the  defendant  was  non  compos 
mentis. 

The  case  was  tried  May  22d  1874,  before  Livingston,  P.  J. 

The  plaintiff  gave  the  note,  &c.,  in  evidence  and  rested. 

The  defendant  offered  in  evidence  the  record  of  proceedings 
in  lunacy  against  Moore,  commenced  June  5th  1872 ;  the  inquest 
^  June  28th  found  that  Moore  had  been  a  lunatic  for  thjee  years 
before  the  inquisition  ;  the  inquisition  was  confirmed  August  19th 
1872.  John  M.  Hershey,  a  creditor  of  Moore,  traversed  the 
inquisition  October  25th  1872 ;  a  replication  was  filed  December 
17th  1873.  The  offer  was  objected  to  by  the  plaintiffs,  admitted  by 
the  court  and  a  bill  of  exceptions  sealed. 

The  defendant  rested. 

The  plaintiff  gave  evidence  by  Stauffer,  the  payee  and  endorser 
of  the  note,  that  the  defendant  called  on  witness  to  borrow  $1000. 
Witness  and  defendant  went  to  plaintiffs  bank  and  at  the  request 
of  witness  the  cashier  drew  the  note  in  suit  and  another  for  $775 ; 
witness  endorsed  them,  and  they  were  discounted  by  the  plaintiff; 
the  witness  gave  defendant  a  check  for  the  amount  of  the  $225 
note,  less  the  discount  on  both  notes,  and  also  a  check  for  $775, 
which  checks  were  paid  by  the  plaintiff.  Witness  testified  that 
the  defendant  was  competent  to  transact  business  at  that  time  ; 
that  witness  had  known  him  for  a  long  time  and  he  was  at  that  day 
as  he  always  had  been,  and  during  all  his  acquaintance  with  de- 
fendant he  had  never  seen  anything  to  induce  him  to  believe  that 
defendant  was  of  unsound  mind. 

There  was  evidence  for  the  plaintiff,  by  a  number  of  witnesses, 
that  the  defendant  was  competent  to  transact  business,  and  of 
facts  tending  to  show  his  capacity. 

The  plaintiff  rested. 

The  defendant  then  offered  to  prove,  that  '^  at  the  time  the  note 
was  discounted  and  for  a  long  time  afterwards  and  ever  since,  the 
defendant  was  non  compos  mentis  and  did  not  enjoy  lucid  inter- 
vals." 
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The  offer  was  objected  to  by  the  plaintiff  because  "  the  plaintiff 
is  the  bon&  fide  holder  of  the  note  in  suit,  made  by  G.  H.  Moore 
and  endorsed  by  B.  M.  Stauffer ;  having  paid  full  value  therefor 
Moore  actually  received  the  money.  That  as  said  bank  had  no 
notice  of  the  alleged  lunacy  of  the  drawer,  and  was  guilty  of  no 
fraud  in  procuring  the  same,  and  no  offer  is  made  to  prove  notice 
of  said  lunacy  or  fraud  on  the  part  of  the  plaintiff,  the  defendant 
cannot  set  up  his  own  insanity  as  a  defence,  the  contract  having 
been  executed  by  the  plaintiff." 

The  court  admitted  the  offer  and  sealed  a  bill  of  exceptions  for 
plaintiff. 

The  defendant  then  gave  evidence,  by  very  many  witnesses,  that 
for  a  long  time  the  defendant  had  been  incompetent  to  transact 
business. 

The  defendant  proposed  to  ask  Martin  M.  Brubaker,  one  of  his 
witnesses,  "  whether  for  years  back  it  had  not  been  the  current 
report  in  the  neighborhood  that  Moore  (defendant)  was  of  unsound 
mind  and  unfit  to  do  business.'* 

This  was  objected  to  by  plaintiff,  admitted  by  the  court,  and  a 
bill  of  exceptions  sealed. 

The  witness  answered  the  question  affirmatively. 

Defendant  proposed  to  ask  George  Diffenderfer,  a  witness  on 
the  stand  :  "What  was  the  general  report  of  the  neighborhood  as 
to  the  state  of  his  (defendant's)  mind  ?*' 

This  was  objected  to  by  the  plaintiff,  admitted  bj  the  court  and 
a  bill  of  exceptions  sealed. 

Witness  testified  that  the  people  in  the  neighborhood  said  that 
the  defendant  was  simple,  &c. 

The  defendant  gave  evidence  by  other  witnesses  on  the  same 
point.  There  was  no  evidence  that  at  or  before  the  discounting 
of  the  notes  the  plaintiff  had  any  notice  of  defendant's  incompe- 
tency. 

The  plaintiff's  points  and  the  answers  were  : — 

1.  The  contract  in  this  case  on  the  part  of  the  bank  having 
been  executed,  and  there  having  been  no  notice  to  the  bank  of  the 
alleged  lunacy  on  the  part  of  the  defendant,  and  no  fraud  alleged, 
the  verdict  must  be  for  the  plaintiff. 

Answer :  "  If  the  jury  find  from  all  the  evidence,  that  George 
H.  Moore,  at  the  time  he  signed  this  note  in  the  bank,  was  of 
unsound  mind,  a  lunatic,  having  no  lucid  interval,  the  bank  cannot 
recover  in  this  action,  notwithstanding  it  had  received  no  notice 
of  his  lunacy,  the  contract  not  having  been  proved  to  be  for  neces- 
saries.    If  he  was  of  sound  mind  the  verdict  should  be  for  plaintiff." 

2.  If  the  jury  believe  that  at  the  time  of  the  execution  of  the 
note  upon  wjiich  this  suit  is  brought,  the  defendant  was  of  sufficient 
mental  capacity  to  understand  what  he  was  doing — was  aware  that 
he  was  giving  a  note,  and  knew  the  legal  consequences  of  his  act, 
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viz.,  that  he  was  liable  for  the  payment  of  the  same — the  verdict 
must  be  for  the  plaintiiT. 

Answer :  "  If  the  jury  believe  from  the  evidence,  that  at  the  time 
George  H.  Moore  signed  this  note  in  the  bank  he  was  of  a  sound 
mind,  able  tp  distinguish  right  from  wrong,  with  power  to  avoid 
wrong  and  adhere  to  the  right,  and  had  power  to  govern  hid  mind, 
body  and  estate,  with  safety  to  himself  and  others,  and  to  know  the 
nature  of  the  transaction  he  was  then  engaged  in,  he  would  be 
liable,  and  the  verdict  should  be  for  the  plaintiff.  But  if  the  jury 
believe  he  was  of  unsound  mind,  a  lunatic  without  a  lucid  interval, 
the  verdict  should  be  for  the  defendant." 

The  court,  after  stating  the  cause  of  action,  &c.,  said : — 

*  *  *  "[The  main  question  therefore,  for  your  consideration 
and  decision  in  this  case  is :  was  George  H.  Moore,  the  defendant, 
a  lunatic^  without  lucid  intervals  at  the  time  he  signed  the  note 
in  suit,  or  was  he  of  sound  mind  and  competent  to  conduct  his 
property  and  affairs  with  safety  to  himself  and  others  ?]  *' 

*  *  *  "  [Unsoundness  of  mind  does  not  relate  to  a  degree  of 
weakness,  but  incapacity,  and  the  question  is,  has  a  defendant  been 
so  far  deprived  of  his  reason  and  understanding  as  to  be  rendered 
altogether  unfit,  and  unable  to  govern  himself,  and  manage  his 
affairs,  in  this  case ;  has  George  H.  Moore  been  deprived  of  his 
reason  and  understanding  from  any  cause  whatever,  so  far  as  to 
render  him  altogether  unfit  and  unable  to  govern  himself  or  manage 
his  affairs  and  estate  ?  and  was  he  so  at  the  time  he  signed  the  note 
upon  which  thjs  suit  is  brought  to  recover  fron]i  him  $225  ?  if  he 
was,  then  there  can  be  no  recovery  by  the  plaintiff,  there  being  no 
evidence  that  the  action  is  brought  for  necessaries  furnished  to  the 
defendant.  If  therefore  you  find  from  all  the  evidence,  that  George 
H.  Moore  was  not  a  lunatic,  at  the  time  he  signed  the  note  in  suit, 
but  was  fit  and  able  to  govern  himself,  and  had  sufficient  power  of 
mind  to  do  business  and  manage  his  affairs  and  estate,  with  safety 
to  himself  and  others,  then  your  verdict  should  be  for  the  plaintiff, 
for  the  amount  of  the  note  with  interest.]  Or  if  you  find  from  all 
the  evidence  that  George  H.  Moore  was  a  lunatic  before  and  after 
signing  the  note,  but  on  the  day,  at  the  time  of  the  act  of  signing 
the  note  in  the  Lancaster  County  National  Bank,  he  had  a  lucid 
interval,  and  was  then  fit  and  able  to  govern  himself,  and  had  suf- 
ficient power  to  do  business  and  manage  his  affairs  and  estate,  with 
safety  to  himself  and  others,  your  verdict  should  be  for  the  plain- 
tiff for  the  amount  claimed,  the  note  and  interest. 

"  [But,  if  you,  from  all  the  evidence  before  you,  find,  and  are 
satisfied  that  George  H.  Moore  was  a  lunatic,  and  so  far  deprived 
of  his  reason  and  understanding,  at  the  time  of  signing  the  note 
in  suit,  as  to  be  rendered  unfit  and  unable  to  govern  himself,  and 
manage  his  affairs  and  estate  with  safety  to  himself  and  others, 
then  your  verdict  should  be  for  the  defendant.]"  *  *  * 
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The  verdict  was  for  the  defendant. 
The  plaintiff  took  a  writ  of  error  and  assigned  for  error  : — 

1.  Admitting  the  record  of  the  proceedings  in  lunacy  against 
the  defendant. 

2.  Allowing  evidence  that  at  the  time  the  notes  were  discounted 
the  defendant  was  a  lunatic,  &c. 

3.  Allowing  evidence  that  it  was  the  report  in  the  neighborhood 
that  defendant  was  of  unsound  mind,  &c. 

4.  Allowing  evidence  of  the  general  report  in  the  neighborhood 
as  to  what  was  the  state  of  defendant's  mind. 

5.  The  answer  to  the  plaintiffs  first  point. 

6.  The  answer  to  the  plaintiflTs  second  point. 

7.  The  parts  of  the  charge  of  the  court  enclosed  in  brackets. 

Q,  Nauman  and  S.  H,  Reynolds^  for  plaintiff  in  error. — This 
contract  was  executed :  Fletcher  v.  Peck,  6  Cranch  87  ;  Smith 
on  Contracts  107,  229.  A  defendant  cannot  set  up  his  own  in- 
sanity unless  it  were  known  by  plaintiff:  Byles  on  Bills  47.  In 
an  executed  contract,  the  lunacy  of  defendant  being  unknown  to 
the  defendant,  the  lunatic  cannot  take  advantage  of  it :  Molton  v. 
Camroux,  4  Exch.  19 ;  Neill  v.  Morley,  9  Ves.  478 ;  Baxter  v. 
Portsmouth,  2  C.  &  P.  178 ;  Cook  v.  Parker,  4  Phila.  R.  267 ; 
Osmond  v.  Fitzroy,  3  P.  Wms.  130 ;  Dane  v.  Kirkwall,  8  C.  &  P. 
679.  A  contract  with  a  lunatic  apparently  sane  cannot  be  rescinded 
unless  the  parties  can  be  placed  in  statu  quo :  1  Parsons  on  Con- 
tracts 385 ;  La  Rue  v.  Gilkyson,  4  Barr  375.  The  position  that 
one  non  compoa  mentis  cannot  make  a  contract  under  any  circum- 
stances is  untenable :  Beals  v.  See,  10  Barr  56 ;  Nace  v.  Boyer,  6 
Casey  99 ;  State  Bank  v.  McCoy,  19  P.  F.  Smith  204.  The  test 
of  capacity  given  in  answer  to  the  plaintiff's  second  point  was  too 
strict ;  it  is  enough  if  the  party  knows  the  character  of  the  act, 
and  its  resulting  responsibility:  Noel  v.  Karper,  3  P.  F.  Smith  97. 
Reports  of  the  neighborhood  as  to  defendant's  state  of  mind  were 
inadmissible :  1  Greenl.  on  Ev.,  sect.  99 ;  Wright  v,  Tatham,  1 
Ad.  &  £.  3. 

JJ.  M.  North  and  T.  JS.  Franklin,  for  defendant  in  error. — The 
test  of  liability  for  a  lunatic's  contract,  is  whether  it  was  for  ne- 
cessaries ;  whether  the  contract  was  executed  or  executory  is  not 
material:  Desilver's  Estate,  5  Rawie  111 ;  Rogers  v.  Walker,  6 
Barr  371 ;  Seaver  v.  Phillips,  11  Pick.  306  ;  Clark  r.  Caldwell,  6 
Watts  139  ;  Imhoff  v.  Witmer,  7  Casey  248  ;  Inst.  Lib.  3,  tit.  20, 
sect.  8 ;  Pothier  on  Oblig.,  part  1,  cap.  1,  sect.  1,  art.  1-4 ;  3 
Bac.  Abr.  539  ;  Yates  v.  Been,  2  Strange  1104 ;  Gore  v.  Gibson, 
13  M.  &  W.  623  ;  Pearl  v.  McDowell,' 8  J.  J.  Marsh.  (Ky.)  659; 
Bensell  v.  Chancellor,  5  Whart.  874.  A  contract  of  one  so  far 
deprived  of  his  reason  as  to  be  unable  to  manage  his  affairs,  is  not 
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binding :  McElroy's  Case,  6  W.  &  S.  451 ;  Commonwealth  v. 
Schneider,  9  P.  F.  Smith  328.  The  finding  by  the  commission 
de  lunatico  inquirendo  is  prim£  facie  evidence  of  lunacy  :  Hutch- 
inson V.  Sandt,  4  Rawle  234  ;  Gangwere's  Appeal,  4  Casey  466 ; 
Willis  V.  Willis,  2  Jones  159 ;  Commonwealth  v.  McGinnis,  2 
Whart.  213.  The  report  in  the  neighborhood  that  the  defendant 
was  simple  was  competent :  Rogers  v.  Walker,  6  Barr  371. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  May 
24th  1875. 

The  law  is  well  settled  that  persons  who  are  not  sui  Jurts^  and 
have  no  general  capacity  to  contract  debts,  are  nevertheless  liable 
for  their  torts,  and  may  bind  themselves  for  necessaries.  Such 
rule  rests  upon  principles  of  sound  public  policy.  To  deny  the 
latter  branch  of  the  proposition  might  in  some  instances  deprive 
person ^^  laboring  under  such  disabilities  of  the  means  of  subsist- 
ence. In  La  Rue  v.  Gilkyson,  4  Barr  375,  it  was  held  that  the 
executor  of  a  lunatic  was  liable  for  necessaries  furnished  to  his 
testator  while  non  compos  mentis^  and  before  the  appointment  of  a 
committee.  In  that  case  the  articles  furnished  came  within  the 
most  rigid  rule  as  applied  to  necessaries,  such  as  board,  washing, 
&c.,  but  Chief  Justice  Gibson,  who  delivered  the  opinion  of  the 
court,  cites  approvingly  Baxter  v.  Portsmouth,  2  C.  &  P.  178,  in 
which  it  was  held  that  the  word  "necessaries**  (furnished  to  a 
lunatic)  "  is  not  to  be  restricted  to  articles  of  the  first  necessity, 
but  that  it  includes  everything  proper  for  a  person's  condition ; 
and  that  to  hire  carriages  for  a  nobleman  who,  though  actually 
insane,  voted  in  Parliament,  and  went  about  as  other  men  do,  car- 
ries with  it  no  mark  of  imposition.**  And  it  was  also  strongly 
intimated  that  such  a  man  would  even  be  liable  for  merchandise 
innocently  furnished  to  his  order  under  such  circumstances.  It  is 
true,  the  latter  point  was  not  before  the  court,  and  the  expression 
referred  to  is  but  dictum^  but  the  mere  dictum  of  so  eminent  a 
jurist  as  the  late  Chief  Justice  Gibson  is  entitled  to  respect.  La 
Rue  V.  Gilkyson  was  followed  by  Reals  v.  See,  10  Barr  56,  in 
which  it  was  held  that  an  executed  contract  by  a  merchant  for  the 
purchase  of  goods  before  the  day  from  which  the  inquest  found 
him  to  have  been  non  compos,  could  not  be  avoided  by  proof  of 
insanity  at  the  time  of  the  purchase,  unless  there  had  been  a  fraud 
committed  on  him  by  the  vendor,  or  he  had  knowledge  of  his  con- 
dition. There  was  proof  in  the  case  citpd  that  the  goods  pur- 
chased were  unsuited  to  the  object  for  which  they  were  purchased; 
that  the  price  agreed  upon  far  exceeded  their  market  value,  and 
that  plaintiff  had  tendered  them  back  to  the  defendants,  who 
declined  received  receiving  them,  whereupon  they  were  sold  at 
auction,  after  notice.  Says  Gibson,  C.  J.,  "  Should  he  have  made 
a  wild  and  unthrifty  purchase  from  a  stranger  unapprised  of  his 
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infirmity,  who  is  to  bear  the  loss  incurred  by  one  of  the  parties  to 
it  ?  Not  the  vendor,  who  did  nothing  that  any  other  man  would 
not  have  done.  As  an  insane  man  is  civilly  liable  for  his  torts,  he 
is  liable  to  bear  the  consequences  of  his  infirmity  as  he  is  liable  to 
bear  his  misfortunes,  on  the  principle  that  when  a  loss  must  be 
borne  by  one  of  two  innocent  persons  it  shall  be  borne  by  him  who 
occasioned  it.  A  merchant,  like  any  other  man,  may  be  mad 
without  showing  it,  and  when  such  a  man  goes  into  the  market, 
makes  strange  purchases  and  anticipates  extravagant  profits,  what 
are  those  who  deal  with  him  to  think  ?  To  treat  him  as  a  mad- 
man would  exclude  every  speculator  from  the  transactions  of  com- 
merce.'* It  will  be  observed  in  this  case  that  the  goods  were 
purchased  two  days  prior  to  the  day  from  which  the  inquest  found 
the  purchaser  insane,  and  the  transaction  was  not,  therefore,  cov- 
ered by  the  finding.  But  the  court  do  not  rest  their  decision  upon 
this  ground,  but  treat  it  as  the  purchase  of  an  insane  man — insane 
at  the  time  of  the  purchase.  Such  was  ev\dt0tj  the  view  taken  of 
the  case  in  Nace  v.  Boyer,  6  Casey  99,  in  which  the  late  Chief  Jus- 
tice Woodward  says :  "  In  Beals  v.  See,  10  Barr  56,  this  court  held 
that  an  executed  contract  by  a  merchant  for  the  purchase  of  goods 
could  not  be  avoided  by  proof  of  insanity  at  the  time  of  the  pur- 
chase^ unless  a  fraud  was  committed  on  him  by  the  vendor,  or  he 
had  knowledge  of  his  condition."  The  principles  decided  in  La 
Rue  V.  Gilkyson  and  Beals  v.  See,  are  recognised  in  State  Bank  v. 
McCoy,  19  P.  F.  Smith  204. 

We  will  apply  these  principles  to  the  facts  of  this  case.  George 
H.  Moore,  the  defendant  and  alleged  lunatic,  resided  in  Lancas- 
ter county,  about  six  miles  from  Lancaster  city,  where  the  plain- 
tiffs corporation  is  located.  He  was  a  man  of  some  property,  was 
about  fifty-four  years  of  age,  and  to  some  extent,  at  least,  had 
managed  his  own  pecuniary  affairs.  There  was  not  a  scintilla  of 
proof  that  the  bank  had  any  knowledge  of  his  mental  imbecility. 
On  December  30th  1871,  he  called  at  plaintiff's  bank,  in  company 
with  B.  M.  Stauffer,  a  resident  of  Mount  Joy,  Lancaster  county, 
for  the  purpose  of  obtaining  a  discount,  when  two  notes  were  drawn 
up,  one  for  $225  and  the  other  for  $775,  signed  by  the  said 
George  H.  Moore,  to  the  order  of  Stauffer,  and  by  him  endorsed. 
The  two  notes  were  both  discounted,  and  the  money  placed  to  the 
credit  of  Moore  and  checked  out  by  him.  There  is  no  allegation 
that  the  money  thus  obtained  was  used  improvidently ;  in  fact,  the 
evidence  tends  to  show  that  it  was  applied  to  the  payment  of  his 
debts.  Nor  was  there  anything  in  his  manner  or  conversation  to 
put  the  ofiicers  of  the  bank  on  their  guard  as  to  his  mental  condi- 
tion. On  June  5th  1872,  a  petition  de  lunatico  inquirendo  was 
presented  against  George  H.  Moore,  and  after  the  usual  proceed- 
ings, an  inquisition  was  returned  on  August  10th  1872,  finding 
that  the  said  Moore  was  a  lunatic,  and  had  been  so  for  about 
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three  years  last  past,  and  bad  no  lucid  intervals.     This  inquisition 
was  traversed  on  October  25th  1872,  by  John  M.  Hershey,  a  cred- 
itor.    Said  traverse  was  pending  at  time  of  the  trial  in  the  court 
below. 

In  Beals  v.  See,  as  before  observed,  the  day  when  the  goods 
were  sold  was  not  covered  by  finding  of  the  inquest.  Here  the 
inquisition  shows  Moore  to  have  been  a  lunatic  at  the  time  the  note 
was  made  and  discounted  by  the  bank.  The  record  of  the  pro- 
ceedings in  lunacy  was  admitted  in  evidence  at  the  trial  in  the 
court  below,  and  was  undoubtedly  primfi  facie  evidence  of  Moore's 
insanity.  But  we  are  unable  to  see  how  this  affects  the  case. 
Beals  V.  See  was  decided  upon  the  express  ground  that  the 
merchant  was  liable,  notwithstanding  his  insanity,  upon  an  exe- 
cuted parol  contract,  in  the  absence  of  fraud  in  the  transaction, 
and  of  knowledge  on  the  part  of  the  vendor  of  his  insanity.  The 
most  that  the  inquisition  amounted  to,  was  to  establish  a  primfi 
facie  case  of  insanity  when  the  contract  was  made.  But  the  broad 
principle  decided  in  Beals  v.  See  was  that  the  insanity,  when  estab- 
lished was  not,  under  the  circumstances,  a  defence. 

The  soundness  of  this  rule  is  too  apparent  to  need  any  extended 
vindication.  Insanity  is  one  of  the  most  mysterious  diseases  to 
which  humanity  is  subject.  It  assumes  such  varied  forms  and 
produces  such  opposite  effects  as  frequently  to  baffle  the  ripest  pro- 
fessional skill  and  the  keenest  observation.  In  some  instances  it 
affects  the  mind  only  in  its  relation  to  or  connection  with  a  par- 
ticular subject,  leaving  it  sound  and  rational  upon  all  other  sub- 
jects. Many  insane  persons  drive  as  thrifty  a  bargain  as  the 
shrewdest  business  man,  without  betraying  in  manner  or  conversar 
tion  the  faintest  trace  of  mental  derangement.  It  would  be  an  un- 
reasonable and  unjust  rule  that  such  persons  should  be  allowed  to 
obtain  the  property  of  innocent  parties,  and  retain  both  the  pro- 
perty and  its  price.  Here  the  bank  in  good  faith  loaned  the 
defendant  the  money  on  his  note ;  the  contract  was  executed  so  fSur 
as  the  consideration  is  concerned,  and  it  would  be  alike  derogatory 
to  sound  law  and  good  morals  that  he  should  be  allowed  to  retain 
it  to  swell  the  corpus  of  his  estate. 

It  will  be  seen  that  the  fact  that  the  bank  had  no  notice  of  the 
defendant's  insanity  is  an  important  element  in  the  case.  The 
proceedings  in  lunacy  were  not  commenced  until  after  the  note  was 
discountea,  and  the  plaintiffs  were  not  even  affected  with  construc- 
tive notice.  We  limit  our  decision  in  this  case  to  its  own  facts, 
and  do  not  decide  the  case  of  a  contract  made  during  proceedings 
in  lunacy  or  after  inquisition  found.  We  leave  the  effect  of  li% 
pendens  in  such  a  case  until  the  point  is  raised.  Nor  does  this 
decision  apply  to  conveyances  of  land  or  other  instruments  under 
seal. 

From  what  has  been  said  it  will  be  seen  thi^t  the  learned  judge 
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erred  in  his  answer  to  the  plaintifiTs  first  point.     Said  point  should 
have  been  affirmed  in  the  terms  in  n^hich  it  was  presented. 

There  was  also  error  in  that  portion  of  his  charge  referred  to  in 
the  seventh  assignment  of  error.  The  jury  should  have  been 
instructed  that  it  there  was  no  fraud  in  the  transaction,  and  the 
bank  had  no  notice  of  defendant's  insanity,  the  verdict  should  be 
for  the  plaintiffs. 

There  was  also  error  in  the  admission  of  the  evidence  referred 
to  in  the  third  assignment.  It  is  true  its  admission  would  seem 
to  be  sustained  by  tne  dictum  in  Rogers  v.  Walker,  6  Barr  876. 
But  the  point  did  not  arise  in  that  case,  and  the  remark  referred 
to  was  evidently  used  by  way  of  illustration.  We  are  unable  to 
see  how  the  neighborhood  reports  of  Moore's  insanity  could  pos- 
sibly have  been  legitimate  evidence  in  this  case.  If  offered  to 
affect  the  bank  with  notice  of  his  insanity,  it  was  not  competent, 
for  the  reason  that  the  reports  were  not  brought  home  to  the  bank. 
If  offered  to  prove  the  distinct  fact  of  Moore's  insanity  it  was 
clearly  inadmissible.  It  was  at  best  mere  hearsay,  and  no  amount 
of  such  evidence  could  legally  establish  such  fact. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Evans  versus  Reed. 

1.  An  action  of  account  was  brought  by  Evans  against  Reed ;  both  testi- 
fied in  it ;  a  verdict  was  rendered  for  Evans  and  a  new  trial  awarded  on  the 
ground  that  the  action  should  have  been  assumpsit.  Evans  died,  his  admin- 
istratrix was  substituted  and  the  form  of  action  chang^ed  to  assumpsit  Hddy 
that  the  notes  of  the  testimony  of  Eyans,  in  connection  with  that  of  Reed, 
taken  on  the  first  trial,  were  evidence  on  the  second  trial. 

2.  The  action  not  being  by  an  executor,  administrator  or  guardian,  did 
not  fall  within  the  proviso  of  the  Act  of  April  15th  1869. 

3.  The  intent  of  the  3d  sect,  of  the  Act  of  April  15th  1869,  authorizing 
testimony  of  parties  to  be  taken  by  **  deposition,"  Ac.,  was  to  permit  the 
deposition  of  a  party  to  be  taken  for  the  perpetuation  of  his  testimony 
against  all  contingencies  which  might  arise,  whether  of  absence  or  death. 

4.  The  deposition  of  a  party  taken  so  as  to  be  admissible  in  a  pending 
case,  is  admissible  in  a  subseq^uent  suit  between  the  administrators  of  the 
parties  involving  the  same  subject-matter. 

March  4th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  ot  Common  Pleas  of  Lancaster  county :  Of 
May  Term  1875,  No.  44. 

This  action  was  originally  account  render,  brought  to  November 
Term  1869  of  the  court  below,  by  Jacob  Evans  against  George  K. 
Reed  and  Julius  Levy,  "  late  partner  with  the  plaintiffs."  On  the 
17th  of  October  1871,  the  court  allowed  the  plaintiff  to  strike  out 
the  name  of  Levy  as  one  of  the  defendants. 

The  case  was  tried  before  Hayes,  J.^  against  Reed  alone,  August 
28th  1872. 


78    416 
187    170| 
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On  tbis  trial  Evans,  tbe  plaintiff,  and  Reed,  the  defendant,  were 
both  examined  as  witnesses. 

A  verdict  was  rendered  for  the  plaintiff;  the  court  being  of  the 
opinion  that  the  action  should  have  been  in  assumpsit,  set  aside 
the  verdict  and  directed  a  new  trial. 

Afterwards  the  plaintiff  died,  and  his  administratrix,  Caroline 
Evans,  was  substituted  as  plaintiff,  and  the  form  of  action  changed 
to  assumpsit. 

On  the  trial  September  8d  1874,  the  plaintiff  offered  to  read  the 
notes  of  testimony  taken  by  Judge  Hayes  on  the  former  trial  of 
this  case  ;  this  was  objected  to  by  the  defendant,  because  the  action 
was  originally  account  render  against  Levy  and  Reed ;  Levy's 
name  was  stricken  off  on  motion  of  plaintiff ;  a  verdict  on  the  issue 
between  Evans  and  Reed ;  a  new  trial,  plaintiff's  death  suggested, 
his  administratrix  substituted,  and  the  form  of  action  changed. 

The  offer  was  rejected  and  a  bill  of  exceptions  sealed  for  the 
plaintiff. 

No  other  evidence  was  offered  by  the  plaintiff,  and  the  court 
directed  that  a  verdict  should  be  rendered  for  the  defendant ;  a 
verdict  was  so  rendered. 

The  plaintiff  took  a  writ  of  error  and  assigned  for  error  the  re- 
jection of  the  evidence  offered  by  her.    ' 

JE,  Ohampneys^  for  plaintiff  in  error. — When  a  witness  examined 
at  a  former  trial  between  the  same  parties  on  the  same  subject- 
matter  is  dead,  the  notes  of  testimony  taken  on  that  trial  may  be 
given  in  evidence  on  a  subsequent  trial :  Phila.  &  R.  Railroad  Co. 
V.  Spearen,  11  Wright  300;  Cornell  v.  Green,  10  S.  &  R.  14; 
Rhine  v.  Robinson,  3  Casey  85 ;  Magill  v,  Kauffman,  4  S.  &  R. 
319 ;  Clark  v  Sanderson,  3  Binn.  192 ;  Hamilton  v.  Marsden,  6 
Id.  47  ;  Hamsher  v.  Kline,  7  P.  F.  Smith  403 ;  Moore  v.  Pearson, 
6  W.  &  S.  51 ;  Livingston  v.  Cox,  8  Id.  61. 

2>.  G.  Baker  and  0.  J.  Dickey^  for  defendant  in  error,  cited 
Allum  v.  Carroll,  17  P.  F.  Smith  70. 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court,  Novem- 
ber 8th  1875. 

This  action  was  not  brought  by  or  against  an  executor,  admin- 
istrator or  guardian.  It  does  not,  therefore,  fall  within  the  proviso 
to  the  first  section  of  the  Act  of  15th  April  1869.  It  differs  from 
any  case  which  has  preceded  it.  It  was  an  action  between  parties 
in  their  own  right 

On  the  first  trial  of  the  case,  involving  the  same  subject-matter, 
but  where  the  action  was  in  a  different  form,  parties  had  testi- 
fied and  their  testimony  had  been  reduced  to  writing.  The  ver- 
dict then  rendered  had  been  set  aside  and  the  form  of  action 
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subsequently  changed  by  leave  of  tbe  court.     After  that  verdict 
the  plaintiff  died  and  his  administratrix  was  substituted.     The  sole 

3uestion  now  is  whether  the  testimony  of  the  plaintiff,  thus  taken 
uring  his  life,  is  admissible  in  evidence  on  a  subsequent  trial  of 
the  case  after  his  death. 

When  the  testimony  was  taken  the  plaintiff  was  a  competent 
witness  in  the  case.  It  was  taken  with  full  opportunity  for  cross- 
examination.  Did  his  subsequent  death  make  his  testimony  thus 
taken  incompetent  ?  The  third  section  of  the  Act  of  15th  April 
1869,  permitting  parties  to  testify,  expressly  declares  the  testimony 
of  witnesses  authorized  by  the  act  may  be  had  ''  by  deposition  or 
commission  issued/'  The  manifest  intent,  then,  was  to  permit  the 
deposition  of  a  party  to  be  taken  for  the  perpetuation  of  his  testi- 
mony against  all  contingencies  that  might  arise,  whether  of  absence 
or  of  death.  The  Act  of  28th  March  1814,  Purd.  Dig.  625,  pi.  24, 
declares :  "  Any  deposition  taken,  or  to  be  taken  in  any  cause, 
which  by  the  rules  of  law  may  be  read  in  evidence  on  the  trial  of 
the  cause  in  which  it  is  or  may  be  taken,  shall  be  allowed  to  be 
read  in  evidence  in  any  subsequent  cause  wherein  the  same  matter 
shall  be  in  dispute  between  the  said  parties  or  persons,  their  heirs, 
executors,  administrators  or  assigns." 

If  the  deposition  of  a  party  be  duly  and  regularly  taken  so  as 
to  be  admissible  in  evidence  in  a  pending  case,  it  is  very  clear  that 
it  would  be  admissible  in  a  subsequent  suit  between  the  adminis- 
trators of  the  parties  involving  the  same  subject-matter.  If  admis- 
sible in  a  subsequent  suit,  it  must  certainly  be  in  the  case  in  which 
it  was  taken.  It  is  true,  the  case  now  under  consideration  is  not 
technically  a  deposition^  yet  for  most  purposes  it  stands  on  the  same 
footing.  The  notes  of  testimony  of  a  deceased  or  absent  witness, 
duly  proved,  have  often  been  held  to  be  admissible  in  evidence  : 
Moore  v.  Pearson,  6  W.  &  S.  51 ;  Jones  o.  Wood,  4  Harris  25 ; 
Phila.  &  Reading  Railroad  Co.  v.  Spearen,  11  Wright  300. 

The  tendency  of  both  judicial  and  legislative  action  is  against 
the  exclusion  of  evidence  on  the  ground  of  interest.  When  the 
plaintiff  in  this  case  testified  he  was  unquestionably  competent, 
nis  testimony  then  became  a  part  of  the  evidence  in  the  case.  If 
the  second  trial  had  taken  place  in  his  lifetime,  he  being  at  the 
time  out  of  the  jurisdiction  of  the  court  or  unable  by  reason  of 
sickness  to  be  present,  his  testimony  could  have  been  read  in  evi- 
dence. So,  for  a  like  reason,  it  may  be  after  his  death.  The 
evidence  was  not  taken  in  an  action  in  which,  at  the  time  any 
executor,  administrator  or  guardian  was  a  party. 

We  see  no  reason  why  a  subsequent  change  in  the  form  of  action 
should  so  operate  as  to  exclude  the  testimony.     It  is  not  the  form 
of  action,  but  identity  of  subject-matter  in  controversy  that  is  im- 
portant.   We  think  the  learned  judge  erred  in  rejecting  the  evidence. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 

28  P.  F.  SMiTfl~27 
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Nissley  verstcs  Heisey's  Executor. 
Heisey's  Executor  versus  Nissley. 

1.  Nissley  died  intestate  in  1834.  leaving  a  widow  and  children;  an  inoui- 
sition  in  partition  valuing,  &c.,  his  real  estate,  was  confirmed  November  5th 
1838;  a  aaughter,  one  of  his  heirs,  was  married  November  29th.    Two  of 

*  his  sons,  March  1839,  accepted  the  land  at  the  valuation,  subject  to  the 
widow's  interest,  payable  to  his  heirs  at  her  death.  The  daughter  died  in 
1862,  leaving  a  husband,  and  having  made  a  will  disposing  of  her  interest 
in  her  father's  real  estate  accruing  after  the  death  of  tne  widow,  who  died  in 
March  1872.  In  December  1872  the  husband  of  the  daughter  notified  her 
executors  that  he  claimed  the  whole  of  his  wife's  share  in  her  mother's  dower, 
refused  to  recognise  her  will,  and  claimed  all  bis  rights  to  her  real  estate  to 
which  by  law  he  was  entitled.  The  court  below  decided  that  the  daughter's 
interest  was  her  separate  propejty  and  would  pass  by  her  will,  subject  to  her 
husband's  rights  under  the  Act  of  May  4th  1855 ;  and  that  the  husband  gave 
sufficient  notice  of  his  election.    This  was  affirmed  by  the  Supreme  Court. 

2.  When  the  wife's  interest  in  her  father's  real  estate  was  converted  by  the 
proceedings  in  partition,  it  could  not  go  to  the  husband  without  her  consent, 
Ac.,  under  the  Act  of  March  29th  1832,  which  not  having  been  obtained  the 
money  never  vested  in  the  husband. 

May  4th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Mbrcur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Writs  of  error  to  the  Court  of  Common  of  Pleas  of  Lanca$ter 
county:  Of  May  Term  1875,  Nos.  47,  49. 

This  was  an  action  to  the  April  Term  1873,  of  the  court  below, 
by  David  M.  Eyer,  executor,  &c.,  of  Daniel  K.  Heisey,  deceased, 
against  Joseph  W.  Nissley  and  Martin  Nissley.  On  the  12th  of 
September  1874  a  case  stated  was  filed,  showing  the  following 
facts. 

Martin  Nissley  died  intestate  March  9th  1884,  leaving  a  widow, 
Anna  Nissley  and  six  children,  of  whom  Barbara  Nissley  was  one. 
Under  proceedings  in  partition  in  the  Orphans*  Court,  the  real 
estate  of  Martin  Nissley  was  divided  into  two  parts,  and  valued ; 
the  inquisition  was  confirmed  November  5th  1888.  On  the  29th 
of  November  1838,  Barbara  Nissley,  a  daughter  of  decedent,  was 
married  to  Daniel  K.  Heisey,  the  plaintiff's  testator. 

On  the  18th  of  March  1839,  one  of  the  purparts,  valued  at 
$13,681,  was  taken  by  Joseph  W.  Nissley  at  the  appraisement ;  and 
the  other,  valued  at  $10,561.25,  was  taken  by  Martin  Nissley  at 
the  appraisement ;  each  purpart  was  taken  charged  with  one-third 
of  its  valuation  during  the  life  of  the  widow,  payable  to  the  heirs 
and  legal  representatives  of  the  decedent  at  her  death.  Barbara 
Heisey  died  September  12th  1862,  without  issue,  having  made  a 
wilL,  which  was  proved  Februair  23d  1864 ;  from  the  decree  of 
probate  there  was  no  appeal.  By  her  will  she  gave  her  brothers 
and  sisters  her  share  of  the  money  charged  upon  her  father*s 
real  estate,  and  payable  at  the  death  of  her  mother,  and  appointed 
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the  defendants  her  executors ;  letters  testamentary  were  issued  to 
them.  Anna,  the  widow  of  Martin  Nissley,  the  decedent,  died  in 
March  1872. 

On  the  21st  of  December  1872,  Heisey,  the  surviving  husband, 
notified  the  defendants,  as  executors,  &c.,  of  Barbara  Heisey,  and 
as  owners  of  the  land,  that  he  claimed  the  whole  of  his  wife's  share 
in  the  widow's  dower,  and  "  that  he  refused  in  any  way  to  recog- 
nise the  will  of  Barbara  Heisey,  and  claimed  all  his  rights  in  and 
to  her  estate  to  which  he  was  by  law  entitled." 

The  amount  charged  on  the  real  estate  during  the  life  of  the 
widow  of  Martin  Nissley  was  ?8064.08 ;  the  one-sixth  to  which 
Barbara  Heisey  was  entitled  was  $1346.91. 

"  The  question  for  the  court  to  determine,  under  the  above  state 
of  facts,  without  regard  to  the  form  of  action,  is  whether  the  plain- 
tiflTs  testator,  Daniel  K.  Nissley,  was  entitled  to  the  above  sum  in 
dispute  or  any  part  thereof.  If  the  court  should  be  of  the  opinion 
that  the  plaintiff  is  entitled  to  the  whole  of  said  money,  they  will 
render  judgment  in  his  favor  against  Joseph  W.  Nissley  and  Martin 
Nissley,  the  defendants,  for  the  sum  of  $1346.01,  with  interest 
from  the  Ist  day  of  April  A.  D.  1872,  and  costs.  If  of  the  opinion 
that  plaintiff  is  entitled  to  only  the  one-half,  they  will  render  judg- 
ment against  the  defendant  for  the  sum  of  $673,  with  interest  from 
the  1st  of  April  A.  D.  1872,  and  costs.  If  of  the  opinion  that  the 
plaintiff  is  entitled  to  any  other  sum,  they  will  render  judgment  in 
his  favor  for  such  sum  as  the  plaintiff  is  entitled  to,  with  costs. 
And  if  of  the  opinion  that  the  plaintiff  is  not  entitled  to  any  por- 
tion of  said  money  they  will  render  judgment  for  the  defendants, 
with  costs." 

Livingston,  P.  J.,  delivering  the  opinion  of  the  court,  said :  *  *  * 

^*  The  real  estate,  out  of  which  this  fund  arises,  at  the  death  of 
Martin  Nissley,  on  March  19th  1834,  vested  as  real  estate,  in  all 
his  children,  among  whom  was  his  daughter  Barbara,  who  after- 
wards became  the  wife  of  Daniel  K.  Heisey,  and  was  so  held  by 
them  until  after  her  marriage.  After  she  married,  by  reason  of 
its  acceptance  by  Joseph  W.  Nissley  and  Martin  Nissley,  and  of 
their  entering  into  a  recognisance,  with  security  approved  by  the 
Orphans'  Court  of  Lancaster  county,  for  the  payment  to  the  other 
heirs  of  their  respective  portions  of  the  valuations  of  the  money,  the 
title  to  said  real  estate  became  wholly  vested  in  them,  and  the 
title  of  the  other  heirs  thereto  wholly  divested.  One-third  of  the 
valuation  money  was  charged  on  each  purpart  during  the  life  of 
the  widow  of  Martin  Nissley,  deceased,  and  not  payable  to  the 
heirs  until  after  her  decease.  That  these  thirds,  this  money  now 
in  dispute,  after  the  acceptance  of  the  property  and  its  being  made 
a  charge  thereupon  by  the  court,  was  personal  property,  is  not  dis- 
puted. It  was  a  portion  of  her  share,  of  her  intestate  father's 
estate,  secured  by  a  recognisance  in  the  Orphans'  Court.     At  the 
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time  this  money  vested  in  Mrs.  Heisey,  the  48th  sect,  of  Act  of 
the  29th  of  March  1832,  had  been  enacted  and  was  in  force.  *  *  * 
This  may  be  termed  the  first  act  securing  the  rights  of  married 
women  in  Pennsylvania,  and  under  it  the  Supreme  Court  held 
that  the  declaration  and  separate  examination  of  a  married  woman, 
required  by  this  act,  to  entitle  her  husband  to  the  share  of  her 
intestate  father's  estate,  secured  by  recognisance  in  the  Orphans* 
Court,  must  be  filed  during  the  lifetime  of  the  wife,  otherwise  at 
her  death  it  will  go  to  her  heirs  at  law.  No  such  certificate  hav- 
ing ever  been  procured  or  filed,  this  continued  to  be  the  property 
of  the  wife,  and  never  was  reduced  to  the  possession  of  the  hus* 
band.  As  her  property  she  might  have  disposed  of  it  by  will 
under  the  Act  of  1833,  with  the  assent  of  her  husband,  but  not 
otherwise.  It  continued  to  be  her  property  therefore  at  the  time 
of  the  passage  of  the  Act  of  April  11th  1848,  securing  the  rights 
of  married  women ;  and  sect.  7th  of  this  act  declares  *  that  any 
married  woman  may  dispose  by  her  last  will  and  testament,  of  her 
separate  property,  &c.,  whether  the  same  accrues  to  her  before  or 
during  coverture,  provided  her  will  be  executed  in  presence  of  two 
witnesses,  neither  of  whom  shall  be  her  husband.'  It  also  pro- 
vides, sect.  9th,  that  in  cases  of  intestacy  the  husband  shall  be 
entitled  to  letters  of  administration,  and  if  she  leave  no  child  or 
children,  nor  the  descendants  of  children  living,  the  husband  is 
entitled  to  her  personal  estate  absolutely.  Under  the  provisions 
of  this  act  a  married  woman  was  permitted  to  dispose  of  her  whole 
separate  estate  to  the  entire  exclusion  of  her  husband,  and  thus 
the  law  remained  until  1856,  May  4th,  when  the  legislature  passed 
an  act  which  declares  "  that  the  power  of  any  married  woman  to 
bequeath  or  devise  her  property  by  will  shall  be  restricted,  as 
regards  the  husband,  to  the  same  extent  as  the  husband's  power, 
so  to  dispose  of  his  property,  is  restricted  as  regards  the  wife, 
namely:  so  that  any  surviving  husband  may,  against  her  will, 
elect  to  take  such  share  and  interest  in  her  real  and  personal  estate, 
as  she  can,  when  surviving,  elect  to  take  against  his  will,  in  his 
estates,  or  otherwise,  to  take  only  her  real  estate  as  tenant  by  the 
curtesy. 

"  In  order  to  enable  a  widow  to  take  against  or  contrary  to  the 
will  of  her  husband,  it  is  necessary  for  her  to  make  her  election, 
and  to  enable  her  to  do  this  the  law  gives  her  twelve  months  after 
his  decease,  and  before  the  expiration  of  that  period  she  cannot  be 
called  upon  nor  compelled  to  do  so,  and  the  better  to  enable  her  to 
do  so  she  can  compel  the  exhibition  of  a  true  inventory  and  fair 
account  of  the  estate  by  the  executor.  After  the  expiration  of 
twelve  months  from  the  death  of  the  testator  the  Orphans'  Court 
may,  on  application  of  any  one  interested  in  the  estate,  issue  a 
citation  to  such  widow  to  appear  at  a  certain  time,  not  less  than 
one  month  thereafter,  in  said  court,  to  make  her  election,  and  if 
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she  neglect  or  refuse  to  appear  upon  such  citation,  upon  due  proof 
of  service  to  the  court,  such  neglect  or  refusal  shall  be  deemed  an 
acceptance  of  the  bequest,  &c.  And,  as  the  widow  and  surviving 
husband  are  placed  upon  an  equality  in  regard  to  the  quantity  of 
interest  they  are  to  have  or  may  take  in  the  estates  of  each  other, 
it  appears  to  as  but  fair  that  such  should  be  held  in  the  same  time 
and  mode  of  election,  and  that  the  husband  should  be  allowed 
twelve  months  after  the  death  of  his  wife  within  which  to  make  up 
his  mind,  and  that  before  doing  so  he  should  have  a  right  to  compel 
the  exhibition  of  a  true  inventory  and  fair  account  of  the  estate  by 
the  executors,  and  if,  at  the  expiration  of  that  time,  he  fail  to 
elect  he  should  be  cited  to  do  so  by  some  one  interested  in  the 
estate,  &c.  In  the  case  before  us,  although  Barbara  Heisey  died 
in  1862,  on  the  12ih  of  September,  her  will  was  not  proved  until 
February  23d  1864,  and  the  executors,  for  aught  that  appears  in 
the  case  stated,  have  exhibited  no  inventory  in  the  register's  office, 
nor  have  they,  nor  any  one  interested  in  the  estate,  ever  even  re- 
quested, much  less  cited,  the  husband  to  elect  whether  or  not  he 
would  take  under  the  will  or  the  law ;  but  on  the  contrary  he  gave 
them  written  notice  that  he  would  not  recognise  the  will,  and  that 
independent  and  outside  of  her  will  he  claimed  all  his  rights  in 
and  to  her  estate  to  which  he  was  by  law  entitled.  This  notice 
was  given  soon  after  the  death  of  the  widow  of  Martin  Nissley,  at 
whose  decease  said  money  became  payable,  and  before  its  payment 
to  the  executors,  and  before  any  inventory  was  filed  by  them. 

"  We  are,  therefore,  of  opinion : — 

"  1.  That  this  money  did  not  belong  absolutely  to  the  husband 
of  Barbara  Heisey  by  virtue  of  his  marital  rights  merely. 

'^  2.  That  at  the  time  Barbara  Heisey  died  it  was  her  separate 
property,  and  would  pass  under  her  will,  subject  to  the  rights  of 
her  husband  urider  Act  of  Assembly  of  1856. 

*^  3.  That  the  husband,  under  the  facts  set  forth  in  the  case 
stated,  gave  to  the  executors  of  the  will  of  Barbara  Heisey  suffi- 
cient notice  of  his  election  to  claim  under  the  law  and  refuse  the 
provisions  set  forth  in  her  will,  and  gave  this  notice  sufficiently 
early  to  enable  him  to  do  so,  and  that  he  has  not  in  any  way 
waived  his  right  to  make  such  election. 

**  4.  That  under  the  law  he  is  entitled  to  have  and  to  take  one- 
half  of  the  personal  estate  of  his  deceased  wife,  after  payment  of 
debts,  expenses,  &c. 

"  And  accordingly  we  render  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  one-half  the  sum  stated,  to  wit :  for 
the  sum  of  $673,  with  interest  from  April  1st  1872,  and  costs  of 
suit." 

Both  parties  appealed  to  the  Supreme  Court. 

The  executors  of  Heisey  assigned  for  error  that  the  court  had 
not  rendered  judgment  in  their  favor  for  the  *'  one-sixth  part  of  the 
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money  charged  during  the  life  of  Anna  Nisslej,*'  with  interest, 
&c. 

The  defendants  assigned  for  error  that  the  court  did  not  give 
judgment  for  the  defendants. 

A,  Herr  Smithy  for  Nissleys. — There  being  no  appeal  from  the 
decree  of  probate,  the  plaintiff  is  concluded :  Logan  v.  Watt,  5 
S.  &  R.  213;  Holliday  v.  Ward,  7  Harris  489;  Thompson  v. 
Thompson,  9  Barr  234;  Loy  v.  Kennedy,  1  W.  &  S.  396; 
Hegarty's  Appeal,  25  P.  F.  Smith  512 ;  Lovett  v.  Matthews,  12 
Harris  332.  Mrs.  Heisey *s  share  was  a  chose  in  action,  which  her 
husband  might  have  reduced  to  possession :  Webb's  Appeal,  9 
Harris  248.  The  husband  delayed  too  long  in  electing  to  take 
against  the  will ;  Bradley  v,  Bradley,  4,  Whart.  173 ;  Burk  v. 
Gleason,  10  Wright  297. 

2>.  G,  JSshleman  and  N.  Elbnaker^  for  Eyer. — A  widow's  right 
in  her  husband's  real  estate,  under  the  Act  of  29th  March  1832, 
is  an  interest  in  land :  Kurtz's  Appeal,  2  Casey  465 ;  Zeigler's 
Appeal,  11  Id.  189;  Schall's  Appeal,  4  Wright  177;  Gourley  v. 
Kinley,  16  P.  F.  Smith  273.  When  the  heirs  are  claiming  the 
widow's  right  after  her  death,  it  is  not  improperly  called  a  lien 
upon  land :  Medlar  v,  Aulenbach,  2  Penna.  R.  358 ;  Hise  v,  Geiger, 
7  W.  &  S.  275;  Kline  t>.  Bowman,  7  Harris  24.  So  far  as  the 
chidren  of  Martin  Nissley  were  concerned,  this  money  charged 
during  the  lifetime  of  their  mother  was  personal  property,  and 
Barbara  Heisey's  share  was  a  chose  in  action,  which  her  husband 
had  the  right  to  sell  and  assign  at  any  time  during  her  lifetime: 
Siter's  Case,  4  Rawle  468 ;  Shay  v.  Sissaman,  10  Barr  432.  The 
Act  of  April  11th  1849  does  not  affect  this  case,  because  the  rights 
of  the  husband  were  vested  before  its  passaj^e ;  Boose's  Appeal,  6 
Hnrris  393 ;  Peck  v.  Ward,  Id.  509 ;  Stehman  v.  Huber,  9  Id. 
262 ;  Bachman  v,  Chrisman,  11  Id.  163 ;  Martha  Mann's  Appeal, 
14  Wright  381.  The  plaintiffs  intestate  having  had  a  vesteti 
interest  in  said  money  before  the  passage  of  the  Act  of  1848,  his 
wife  could  not  dispose  of  it  by  will.  Being  personal  estate,  she 
might  have  disposed  of  it  with  the  assent  of  her  husband,  under 
the  Act  of  8th  April  1833,  Pamph.  L.  248.  There  being  no  such 
assent  of  the  husband,  the  will  of  Barbara  Heisey  was  void ;  and 
her  husband  having  survived  her,  was  entitled  to  administration 
of  her  estate:  Act  March  15th  1832,  sect.  22, 1  Br.  Purd,  410, 
pi.  27.  If  a  husband  takes  administration  upon  the  estate  of  his 
wife  he  will  be  entitled,  as  administrator,  to  all  her  personal  estate 
in  action  at  her  death:  1  Wms.  Ex.  778,  779;  Clav  v.  Irvine,  4 
W.  &  S.  232 ;  Stewart  v.  Stewart,  7  Johns.  Ch.  229 ;  Jones  v. 
Warren,  4  Dana  (Ky.)  334 ;  The  Fourth  Ecclesiastical  Society  v. 
Mather,  15  Conn.  587,  588.     Any  other  than  the  husband  taking 
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letters  of  administration,  holds  as  trustee  for  the  husband:  Clark 
V.  Clark  6  W.  &  S.  85 ;  Whitaker  v.  Whitaker,  6  Johns.  112.     . 

Judgment  was  entered  in  the  Supreme  Court,  May  17th  1875, 
Per  Curiam. — The  wife's  property  was  realty  until  converted 
into  personalty  by  the  proceeding  in  partition.  But  the  moment 
conversion  took  place  the  proceeds  came  under  the  Act  of  29th 
March  1832,  which  forbade  its  payment  to  the  husband  without 
the  written  consent  and  separate  examination  and  acknowledgment 
of  the  wife,  which  never  existed.  Consequently  the  money  never 
vested  in  the  husband.  When  the  Act  of  1849  took  effect  the 
money  still  remained  to  the  wife  as  her  own.  Hence  she  had  the 
power  to  dispose  of  it  by  will,  subject  only  to  the  right  given  to  the 
husband  by  the  Act  of  May  4th  1855,  to  take  his  share  against 
her  will,  which  share  was  one-half  on  her  decease  without  issue. 
We  see  no  error  to  be  corrected. 

Judgment  affirmed  in  both  of  the  above  cases. 


Collins  versus  Smith.  f4?so»ii 

i.  Collins  by  agreement  under  seal  with  Murphy  sold  him  a  boat  under- 
going repair,  for  part  cash  and  the  remainder  in  payments  of  $20  per  month, 
Collins  reserving  the  ''  right  and  possession  of  tne  boat  till  the  whole  wao 
paid.  Murphy  having  the  right  to  sell  the  boat  upon  paying  Collins  what 
might  be  due  on  it."  Murphy  paid  part  of  the  purchase-money  and  after- 
wards Smith  paid  part  of  the  balance,  and  then  endorsed  on  the  agreement, 
that  he  agreed  to  enter  into  a  partnership  with  Murphy,  **  on  the  within  agree- 
ment, and  account  to  Collins  for  the  full  amount  of  the  agreement."  In  an 
action  of  assumpsit  in  the  common  counts  under  the  general  issue  by  Collins 
against  Smith  to  recover  the  balance  due:  Held,  that  the  agreement  and  en- 
dorsement were  evidence. 

2.  Smith,  by  the  endorsement,  made  the  original  contract  with  Collins  his 
own. 

3  The  non-joinder  of  a  co-contractor  can  be  taken  advantage  of  only  by 
plea  in  abatement. 

4.  If  the  declaration  is  on  an  individual  contract,  a  joint  contract  is  not  a 
variance. 

5.  Bellas  v.  Fagely,  7  Harris  275 ;  Chorpenning  v,  Royoe,  8  P.  F,  Smith 
474,  approved. 

May  6th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Merour, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lancaster  county:  No. 
74,  to  May  Term  1875. 

This  was  an  action  of  assumpsit,  brought  January  10th  1862,  by 
Abraham  Collins  against  Henry  H.  Smith.  The  declaration  was 
in  the  common  counts ;  the  defendant  pleaded  non-assumpsit,  and 
payment  with  leave  and  set  off. 

The  case  was  tried  February  8th  1876,  before  Livingston,  P.  J. 
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The  plaintiff  offered  in  evid^ice  the  following  agreement  under 
seal: — 

^^  Articles  of  agreement,  made  and  entered  into  this  7th  day  of 
August  A.  D.  1857)  between  Abraham  Collins,  merchant,  &c.,  of 
the  one  part,  and  Junes  Murphy,  of,  &c.,  boatman,  of  the  other 
part,  as  follows :  The  said  Abraham  Collins  promises  and  agrees 
to  sell,  and  hereby  doth  sell  to  the  said  James  Murphy,  a  certain 
boat,  named  Elizabeth  Collins,  now  undergoing  repairs  on  the  dock, 
for  the  sum  of  three  hundred  dollars.  One  hundred  dollars  of 
said  purchase-money  to  be  cash,  the  remaining  two  hundred  dollars 
to  be  paid  in  payments  of  twenty  dollars  each  month  during  boat- 
ing seasons,  with  interest  at  six  per  cent,  on  all  moneys  unpaid, 
the  said  Abraham  Collins  reserving  the  risht  and  possession  of 
said  boat  until  the  full  sum  of  three  hundred  dollars  is  paid,  with 
interest  as  above  named. 

^^  The  said  James  Murphy  hereby  covenants  and  agrees  to  pay 
the  said  Abraham  Collins  the  sum  of  three  hundred  dollars,  in  pay- 
ments above  mentioned.  The  said  James  Murphy  promises  and 
agrees  to  pay  to  Abraham  Collins  the  repair  bill  for  repairing  the 

said  boat,  amounting  to ,  in  addition  to  the  three  hundred 

dollars  purchase-money.  The  said  James  Murphy  reserving  the 
privilege  to  sell  the  said  boat  at  any  time  he  sees  proper,  provid- 
ing he  will  pay  all  moneys  due  to  Abraham  Collins  arising  out  of 
sale  of  said  boat.*' 

There  were  endorsed  on  the  agreement  three  receipts  for  pay- 
ments by  Murphy  amounting  together  to  9180.  Also,  a  receipt 
dated  October  4th  1868,  for  $250  from  H.  H.  Smith. 

Also,  the  following :  **  I,  Henry  H.  Smith,  of,  &c.,  do  hereby 
agree  to  enter  into  copartnership  with  James  Murphy  on  the  within 
agreement,  and  account  to  the  within  named  Abraham  Collins  for 
the  full  amount  of  the  within  agreement. 

October  4th  1858.  Hbnrt  H.  Smith.'* 

The  offer  was  objected  to  by  defendant,  rejected  by  the  court 
and  a  bill  of  exceptions  sealed. 

The  plaintiff  then  offered  to  prove  that  on  the  4th  of  October 
1858,  the  plaintiff  having  in  his  possession  the  boat  owned  by  him, 
sold  and  delivered  it  to  the  defendant,  and  that  he  retained  it ; 
that  the  price  was  $605.95,  on  which  plaintiffs  had  received  $430, 
leaving  $175.95  due. 

Also,  that  this  boat  had  been  sold  by  the  plaintiff  to  James 
Murphy,  and  delivered  to  him  in  August  1857.  That  in  Septem- 
ber 1858  Murphy  returned  and  surrendered  the  boat  to  the  plain- 
tiff. That  the  surrender  was  accepted  by  the  plaintiff.  That  the 
plaintiff  subsequently,  with  the  knowlege  and  consent  of  Murphy, 
sold  and  delivered  the  same  boat  to  H.  H.  Smith,  the  defendant, 
to  be  followed  by  evidence  that  James  Murphy  and  H.  H.  Smith 
were  not  then  partners,  nor  subsequently  ? 
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These  offers  were  objected  to  because  the  agreement  was,  on  Octo- 
ber 4th  1868,  reduced  to  writing. 

The  offers  were  rejected  and  several  bills  of  exceptions  sealed. 

Plaintiff  offered  to  prove  by  James  Murphy  that,  on  October  4th 
1858,  he  was  not  a  partner  of  Smith,  the  ddTendant,  nor  was  he  a 
partner  of  defendant  prior  nor  subsequent  thereto ;  and  that  he 
was  not  a  party  to  the  sale  of  the  boat  by  plaintiff  to  defendant 
on  October  4th  1858  ;  and  that  by  said  sale  to  Smith,  the  defend- 
ant, witness  acquired  no  interest  in  the  boat ;  that  the  purchase 
by  defendant  was  exclusively  on  his  account,  to  be  followed  by  the 
written  paper  before  ruled  out.  This  was  objected  to  by  defend- 
ant, rejected  by  the  court  and  a  bill  of  exceptions  sealed. 

There  were  similar  offers  made  and  rejected,  and  the  plaintiff 
having  closed,  the  verdict  was  for  the  defendant. 

The  plaintiff  took  a  writ  of  error,  and  assigned  for  error  the 
rejection  of  his  several  offers  of  evidence. 

ff.  M.  North  (with  whom  was  G.  M.  Kl%ne\  for  plaintiff  in  error. 
— The  agreement  showed  that  it  was  the  individual  contract  of 
Smith ;  and  if  it  had  been  joint,  it  could  have  been  taken  advan- 
tage of  only  by  plea  of  abatement :  Chorpenning  v.  Royer,  8  P. 
F.  Smith  474 ;  Bellas  v.  Fagely,  7  Harris  275. 

0.  J.  Dickey,  for  defendant  in  error. 

Mr.  Justice  Suarswood  delivered  the  opinion  of  the  court,  May 
17th  1875. 

The  action  being  indebitatus  assumpsit,  and  the  narr,  containing 
a  count  for  goods  sold  and  delivered,  the  agreement  of  August  7tfa 
1857,  with  the  endorsement  thereon,  and  the  paper  siffned  by  the 
defendant,  also  endorsed  thereon,  was,  we  think,  admissible  in 
evidence  as  an  executed  contract  for  the  purchase  of  the  canal-boat 
named  in  the  agreement,  upon  the  terms  therein  specified.  Giving 
entire  assent  to  the  contention  of  the  defendant  that  he  thereby 
entered  into  copartnership  with  the  original  contractor,  he  made 
the  contract  his  own  contract,  even  if  he  had  not  expressly  agreed, 
as  he  did,  '^  to  account  to  the  within-named  Abraham  Collins  for 
the  full  amount  of  the  within  agreement.*'  Was  it  any  answer  to 
the  action  to  set  up  that  there  was  another  person  liable  to  him  on 
the  contract  jointly  with  him  ?  There  is  nothing  better  settled 
than  that  the  non-joinder  of  a  co-contractor  can  only  be  taken  ad- 
vantage of  by  a  plea  in  abatement.  It  would  be  an  affectation  of 
learning  to  cite  authorities  for  this  proposition.  We  have  our  own 
cases  of  Bellas  v.  Fagely,  7  Harris  275 ;  Chorpenning  v,  Royer, 
8  P.  F.  Smith  474— full  to  the  point.  Nor  does  it  matter  that 
the  declaration  is  upon  an  individual  contract.  A  joint  contract 
is  not  at  variance  with  the  count.     It  is  still  the  undertaking  of 
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the  defendant  in  8oUdo;  though  being  with  another,  he  has  the 
right  to  have  that  other  brought  in,  but  only  in  the  very  first  stage 
of  the  cause,  by  plea  in  abatement.  Had  the  written  evidence 
been  admitted,  as  it  ought  to  have  been,  the  other  offers  would 
have  been  unnecessary;  and  certainly  the  learned  judge  was  right 
in  rejecting  them,  as  the  contract  was  in  writing. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Numbers  versus  Shelly  et  al. 

1.  Judgment  was  recovered  a«;aiii8t  Shelly  on  a  note,  waiving  the  $300 
exemption,  the  docliirntion  Hettinx  out  the  waiver.  He  made  an  aflsignment 
for  benefit  of  creditors;  in  the  distribution  of  his  estate  in  the  hands  of  his 
assignees  the  $300  was  awarded  to  him.  In  an  attachment  execution  against 
hitn,  his  assignees  being  garninhees.  Shelly  pleaded  the  decree  of  distribu- 
tion. Heldf  on  the  trial  of  this  issue,  that  the  declaration  in  the  suit  in  which 
the  judjiH^ent  was  recovered  was  evidence  of  the  waiver. 

2.  Inasmuch  as  a  record  as  a  whole  imports  verity,  every  part  of  it  is  ad- 
taissible  to  prove  that  which  it  legitimately  sets  forth. 

3.  The  waiver  was  pertinent  and  material  in  the  issue  trying. 

May  5th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  J  J. 

Error  to  the  Court  of  Common  Pleas  of  Lancaster  county :  No. 
84,  to  May  Term  1875. 

This  was  an  attachment-execution  issued  September  2d  1871, 
by  Joseph  W.  Numbers  against  Abraham  F.  Shelly  and  T.  N. 
Brubaker,  in  which  Benjamin  McCutchen  and  C.  W.  Brubaker, 
assignees,  &c.,  of  Shelly,  were  garnishees.  On  the  22d  of  Sep- 
tember 1871  interrogatories  were  filed.  On  the  18th  of  December 
1871,  McCutchen,  one  of  the  garnishees,  filed  this  answer  : — 

*'In  answer  to  all  the  interrogatories  filed  by  plaintiff  in  the  above 
case,  I  say;  that  as  one  of  the  assignees  of  said  Abraham  F.  Shelly, 
I  have  in  my  hands  $300,  awarded  to  said  Shelly,  assignor,  on  his 
claim  made  before  the  audit  on  distribution,  which  was  confirmed 
by  Court  of  Common  Pleas,  Septeinber  1st  1871 ;  and  which  said 
sum  assignor  and  his  counsel  now  claim  from  me.  This  is  all  the 
money  coming  or  due  Abraham  F.  Shelly,  the  defendant,  in  my 
hands,  from  any  and  all  sources,"  &c. 

On  the  2l8t  of  December  1871,  Shelly  one  of  the  defendants 
in  the  execution  filed  a  ppecial  plea,  setting  up  his  right  to  the 
$300,  under  the  exemption  law.  A  replication  was  filed  April 
54th  1872. 

The  case  was  tried  January  31st  1875,  before  Livingston,  P.  J. 

The  plaintiff  gave  in  evidence  the  record  of  an  action  to  Febru- 
ary Term  1870  of  the.  court  below,  Joseph  W.  Numbers  against 
T.  N.  Brubaker  and  A.  F.  Shelly.     The  declaration  was : — 
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*  *  *  "And  the  said  plaintiff  demands  of  the  said  defendants 
the  sum  of  $260,  which  the  said  defendants  owe  to  and  unjustly 
detain  from  the  said  plaintiff.  For  that  whereas  the  said  defend- 
ants heretofore,  to  wit,  on  the  28d  day  of  Februair,  A.  D.  1869, 
at  the  county  aforesaid,  by  their  certain  writing  obligatory,  com- 
monly called  a  note  under  seal,  sealed  with  their  seals,  and  now 
shown  to  the  court  here,  the  date  whereof  is  the  day  and  year 
aforesaid,  for  vahie  received  promised  to  pay  the  said  plaintiff  the 
sum  of  $260  above  demanded,  in  ten  months  after  the  date  thereof, 
at  the  Union  National  Mount  Joy  Bank,  in  said  county,  which 
period  has  now  elapsed.  And  tfie  said  defendants  therein  for 
themselves  and  their  legal  representatives,  thereby  waived  and 
relinquished  unto  the  said  plaintiffs  and  his  legal  representative,  all 
benefit  that  may  accrue  to  them  by  virtue  oi  any  and  every  law 
made  or  to  be  made,  to  exempt  any  of  their  property  or  estate  from 
levy  and  execution,  or  any  part  of  the  proceeds  arising  from  the 
sale  thereof,  from  the  payment  of  said  moneys,  or  any  part  thereof. 
Yet,  &c/' 

Shelly*s  special  plea  was : — 

"  That  he  claimed  the  moneys  attached,  in  the  above  case,  before 
the  auditor  appointed  by  the  court  to  distribute  the  moneys  in  the 
hands  of  said  Benjamin  McCutchen,  as  one  of  the  assignees  of 
said  defendant,  which  said  auditor  allowed  to  him,  as  against  all 
his  creditors ;  which  report  of  the  auditor  was  confirmed  by  the 
court,  September  Ist  1871,  and  is  now  a  final  decree  of  said  court, 
remaining  unreversed,  and  that  he,  the  said  defendant,  still  claims 
the  said  ^300  so  attached  as  against  this  attachment.*' 

On  the  trial  of  that  suit  the  plaintiff  recovered  a  judgment  against 
the  defendant  for  J298.80. 

Plaintiff  gave  in  evidence  also  the  record  of  the  distribution  of 
the  assigned  estate  of  Shelly,  by  which  the  $300  was  awarded  to 
him  under  the  exemption  laws,  he  having  reserved  it  in  his  assign- 
ment. 

The  plaintiff  then  rested ;  the  defendants  offered  no  evidence. 

The  defendant's  third  point  was. 

Plaintiff  produced  no  evidence  showing  that  defendant  waived 
his  right  to  the  §300  exemption. 

The  court  charged  : — 

^*  It  has  been  shown  and  admitted,  in  this  case,  that  the  sum  of 
$300  awarded  by  the  auditor  to  the  defendant,  A.  F.  Shelly,  was 
awarded  to  him  under  his  claim  to  the  benefit  of  the  exemption 
laws,  in  the  deed  of  assignment  made  by  him  for  the  benefit  of  his 
creditors.  An  attachment  was  issued  by  the  plaintiff,  in  this  case, 
to  attach  this  sum,  so  exempted  and  allowed,  and  known  by  him 
to  be  so,  upon  the  ground  that  the  obligation  given  him  by  defend- 
ant, and  upon  which  he  obtained  the  judgment  upon  which  his 
attachment  issued,  waived  the  exemption. 
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"  Several  points  have  been  presented  by  defendant,  one  of  which 
only  we  find  it  necessary  to  answer.  It  is  the  third  point,  and  is 
as  follows  :  Plaintiff  has  produced  no  evidence  showing  that  defend- 
ant waived  his  right  to  the  $300  exemption.  This  we  answer  in 
the  affirmative.  The  plaintiff  has  offered  the  records  of  his  judg- 
ment, it  furnishes  no  such  evidence.  He  has  also  produced  his 
narr.,  which  is  an  allegation  of  plaintiS^s  claim  against  the  defend- 
ant, and  the  nature  of  such  claim ;  and  before  he  could  obtain 
judgment  he  would  be  obliged  to  furnish  proof  to  the  court  of  all 
the  material  allegations  in  the  narr.  The  nctrr.  now  produced 
proffers  to  the  court  (and  says,  now  shown  to  the  court)  the  note, 
the  evidence.  The  note  is  not  shown  here ;  the  narr.  is  a  mere 
allegation  and  not  evidence  of  a  fact.  This  point  taken  is  correct, 
there  is  no  evidence  before  this  court  or  jury  that  defendant  waived 
the  exemption  in  the  note  upon  which  plaintiff's  judgment  was  ob- 
tained, and  therefore  your  verdict  must  be  for  defendant.*' 

The  verdict  was  for  the  defendant. 

The  plaintiff  took  a  writ  of  error,  and  assigned  for  error: — 

1.  The  answer  to  defendant's  third  point. 

2.  The  pleadings  and  record  show  that  the  defendant's  claim 
for  the  $300  exemption  was  made  by  a  special  plea  to  the  scire 
facias,  more  than  three  months  after  the  return-day  of  the  writ, 
and  after  the  interrogatories  and  answers  were  filed,  and  therefore 
too  late,  and  this  question  being  raised  on  the  trial,  the  court  was 
in  error  in  directing  a  verdict  for  the  defendant. 

A.  J.  Eberlf/y  for  plaintiff  in  error. — The  claim  for  exemption 
was  too  late :  Bair  v.  Steinman,  2  P.  F.  Smith  423 ;  Strouse  r. 
Becker,  8  Wright  206.  The  waiver  was  a  material  part  of  the 
note,  and  the  judgment  having  been  recovered  on  it,  the  declaration 
was  necessary  to  show  that  the  waiver  was  included. 

W,  R.  Wihon  (with  whom  were  J.  B,  Amwake  and  W,  S, 
Amweg)^  for  plaintiff  in  error. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  May  24th 
1875. 

Abraham  F.  Shelly,  one  of  the  defendants,  made  his  deed  of 
assignment  to  Benjamin  McGutchen  and  Christian  W.  Brubaker, 
fur  the  benefit  of  his  creditors,  reserving  therein  the  amount  (9800) 
exempted  from  levy  and  sale  under  the  Act  of  1849.  Upon  settle- 
ment of  the  account  of  the  assignee,  this  amount  was  awarded  to 
Shelly,  but  before  it  was  paid  over  to  him  it  was  attached  by  the 
plaintiff  in  the  hands  of  the  assignee.  In  order  to  support  this 
attachment,  the  plaintiff  gave  in  evidence  the  narr»^  in  which  wa4i 
recited,  as  the  foundation  of  the  suit,  a  note  under  seal,  executed 
by  the  defendants,  with  waiver  of  exemption.     The  learned  judge 
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of  the  Common  Pleas  held  that  the  allegation  of  waiver  of  exemp- 
tion contained  in  the  narr,  was  not  evidence  of  that  &et,  and  so 
ruled  the  case  against  the  plaintiff.  In  this  we  think  there  was 
error.  The  whole  record  was  admissible,  and  the  narr.  was  part 
of  the  record :  Erb  t;.  Scott,  2  Harris  20.  As  the  judgment  was 
evidence,  so  was  also  the  declaration,  for  by  it  that  upon  which  the 
judgment  was  founded  would  appear.  We  apprehend  that  as  the 
record,  as  a  whole,  imports  verity,  so  every  part  of  it  is  admissible 
to  prove  that  which  it  legitimately  sets  forth.  It  is  no  doubt  true 
that  where  the  narr,  contains  allegations  not  pertinent  or  material 
to  the  case,  such  allegations  would  not  be  admissible.  Such,  how- 
ever, was  not  the  case  with  the  matter  in  hand.  The  waiver  as  set 
forth  was  not  only  pertinent  and  material,  but  it  was  part  of  the 
record :  Hageman  v.  Salisberry,  24  P.  F.  Smith  280. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  is 
awarded. 


Hess  versus  Beates. 

1.  Under  the  Domestic  Attachment  Act  of  Jane  13th  1836,  sect.  20,  the 
wife  of  the  debtor  may  retain  $300  worth  of  his  property. 

2.  Her  right  is  not  affected  by  her  hu8band'8  waiver  of  the  exemption ; 
the  law  withdrawing  the  property  from  the  grasp  of  his  creditors,  and  allow- 
ing it  to  his  wife  and  family,  it  ceased  to  hd  his  property  for  the  purposes 
of  execution. 

3.  Under  a  domestic  attachment,  $300  worth  of  goods  were  set  apart  to 
the  wife ;  an  execution  was  issued  against  the  husband  on  a  judgment  waiv- 
ing the  exemption,  and  the  same  goods  levied  on  and  sold.  In  an  inter- 
pleader proceeding,  it  was  Hdd,  that  the  wife  was  entitled  to  all  the  pro- 
ceeds, and  the  execution  creditor  was  directed  to  pay  all  the  costs,  including 
the  sheriff's  and  the  costs  in  error. 

4.  After  the  goods  were  sold,  the  money  was  ruled  into  court,  and  an  inter- 
pleader rule  on  the  wife  was  obtained  by  the  sheriff;  she  filed  tm  affidavit 
claiming  the  propertv,  and  an  issue  was  directed :  Heldj  that  the  proceedings 
were  informal,  but  the  wife  having  appeared  and  claimed  the  property,  the 
parties  were  within  the  provisions  ot  the  Interpleader  Act,  and  the  money 
in  court  was  substituted  for  the  goods. 

5.  Under  the  discretion  given  by  the  Interpleader  Act,  the  court  could  do 
justice  between  the  parties,  including  the  disposition  of  the  whole  costs. 

May  6th  1875.  Before  Aonew,  G.  J.,  Sharswood,  Mbrcur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lancaster  comity:  Of 
May  Term  1876,  No.  88. 

On  the  28th  of  January  1874,  a  writ  of  domestic  attachment 
was  issued  at  the  suit  of  Jonas  B.  Nolt  against  Jonas  'Hess; 
the  sheriff  returned  that  he  had  attached  all  the  goods  and 
chattels  of  the  debtor,  that  Elizabeth  Hess,  the  wife  of  the  defend- 
ant, claimed  $300  under  the  exemption  laws,  and  that  he  had  set 
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apart  for  her  goods  to  that  amount ;  be  returned  a  list  of  the  goods 
with  the  writ. 

On  the  2d  of  February  1874,  Henry  Beates,  the  defendant  in 
error,  issued  a^.  &.  against  Jonas  Hess,  under  which  the  sheriff 
levied  on  the  property  which  had  been  set  apart  under  the  domestic 
attachment  for  Mrs.  Hess,  and  sold  it  February  18th.  The  judg- 
ment on  which  the  fi.  fa.  was  issued  was  entered  to  January  Term 
1872  of  the  court  below,  on  a  bond  with  warrant  of  attorney,  con- 
taining a  waiver  by  the  defendant  of  the  $800  exemption.  On 
the  20th  of  April  the  proceeds  of  sale,  $240.85,  less  $84.72  costs, 
were  ruled  into  court. 

On  the  19th  of  May  1874  the  sheriff  obtained  a  rule  upon  Mrs. 
Hess  "  to  maintain  or  relinquish  her  right  to  the  proceeds  realized 
out  of  the  property  sold  on  the  fi.  fa."  May  23d,  Mrs.  Hess  filed 
an  affidavit  claiming  the  property  as  hers. 

An  issue,  in  which  Mrs.  Hess  was  plaintiff  and  Beates  defendant, 
was  framed  under  the  Interpleader  Act  to  try  the  title  to  the  money 
in  court.  All  the  facts  were  set  out  in  a  case  stated,  which  was 
filed  in  the  interpleader  issue. 

The  court  below,  Hayes,  J.,  delivered  the  opinion  of  the  court, 
in  which  he  said :  *  *  * 

'^  The  waiver  of  exemption  by  Jonas  Hess  was  made  in  the  bond 
to  Henry  Beates,  as  before  mentioned,  and  according  to  the  deci- 
sions it  is  as  binding  as  any  part  of  the  obligation.  The  money 
in  question  was  made  by  the  levy  and  sale  under  the  execution, 
issued  by  Henry  Beates  upon  the  judgment  entered  upon  the 
bond.  The  wife  of  the  defendant  asks  that  she  may  receive  it  on 
her  claim  of  the  exemption  of  $300  ;  but  she  is  precluded  by  the 
waiver.  Indeed,  it  does  not  appear  that  she  claimed  the  exemp- 
tion, under  the  execution  or  against  it ;  her  claim  was  on  the  attach- 
ment issued  by  Jonas  Nolt ;  but  the  property  was  sold  under  the 
execution  by  the  sheriff,  who  levied  upon  it  by  virtue  of  that  writ 
for  the  purpose  of  making  the  money  ;  and  the  monev,  as  the  case 
states,  was  made  by  that  sale.  We  are  accordingly  of  opinion  that 
under  the  statement  of  facts  Henry  Bates,  plaintiff  in  the  said  exe- 
cution, is  entitled  to  the  money  in  question,  and  we  award  to  him 
the  same.*' 

The  plaintiff  took  a  writ  of  error  and  assigned  for  error,  the 
judgment  of  the  court  awarding  the  money  to  Heury  Beates. 

N,  Liffhtner,  for  plaintiff  in  error. — A  defendant  in  a  domestic 
attachment  has  no  right  to  anything  under  the  exemption  laws : 
McCarthy's  Appeal,  18  P.  F.  Smith  217 ;  Yelverton  r.  Burton, 
2  Casey  3t54.  A  waiver  of  the  exemption  is  of  no  value  after  a 
domestic  attachment:  Johnson  &  Sutton's  Appeal,  1  Casey  116. 
A  fi.  fa.  issued  after  a  domestic  attachment  acquires  no  hold  of 
defendant's  property  :  Act  of  June  13th  1836,  sect.  19,  Pamph  L. 
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610,  1  Br.  Purd.  521,  pi.  28.  Under  a  domestic  attachment  the 
wife  and  family  of  the  debtor  are  entitled  to  retain  such  articles,  &c., 
as  are  exempted  by  law :  Id.  sect.  20,  pi.  24  ;  McCarthy's  Appeal, 
supra  ;  Kenyon  v,  Gould,  11  P.  F.  Smith  292.  The  setting  apart 
of  the  property  by  the  sheriff  was  conclusive  of  the  wife's  right 
to  it :  Runyan*8  Appeal,  8  Casey  122 ;  Spencer's  Appeal,  Id. 
218. 

A.  0.  Newpher^  for  defendant  in  error. — The  Act  of  April  9th 
1849,  sect  1,  Pamph.  L.  533,  1  Br.  Purd.  636,  pi.  20,  repeals  the 
exemption  of  1836.  Any  one  having  charge  of  debtor's  property 
in  his  absence  may  claim  the  exemption  :  Wilson  v.  McElroy,  8 
Casey  82  ;  Waugh  v.  Busket,  3  Grant  319.  The  debtor's  waiver 
is  valid  against  him  and  all  other  persons:  Dodson's  Appeal,  1 
Casey  232 ;  Pittman's  Appeal,  12  Wright  315  ;  Thomas's  Appeal, 
19  P.  F.  Smith  120.  The  wife  not  having  claimed  the  exemption 
under  the  execution  is  not  entitled  to  the  money  :  Bechtel's  Ap- 
peal, 2  Grant  375.  The  defendant  is  entitled :  McClelland  v. 
Slingluff,  7  W.  &  S.  134 ;  Commonwealth  v.  Centner,  6  Harris 
439 ;  Schuylkill  County's  Appeal,  6  Casey  358. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  June 
8th  1875. 

It  is  very  clear  that  Elizabeth  Hess,  the  plaintiff  in  the  case 
stated,  was  entitled  to  retain  for  the  use  of  herself  and  family  the 
articles  appraised  and  set  apart  to  her  under  the  domestic  attach- 
ment. The  20th  sect,  of  the  Act  of  13th  June  1886,  relating  to 
domestic  attachments,  provides :  "  That  the  wife  and  family,  if 
any,  of  such  debtor,  shall  be  entitled  to  retain  for  their  own  use 
such  articles  as  may  by  law  be  exempted  from  levy  and  sale  on 
execution."  Her  right  was  not  affected  by  her  husband's  waiver 
of  exemption.  Such  waiver  was  undoubtedly  good  against  him, 
but  is  of  no  avail  as  against  his  wife  and  family  when  his  property 
is  seized  upon  a  domestic  attachment.  In  such  case  the  law  with- 
draws the  property  to  the  extent  of  the  exemption  from  the  grasp 
of  his  creditors,  and  allows  it  to  remain  with  his  wife  and  family 
for  their  use.  The  articles  claimed  by  the  wife,  and  set  apart  to 
her  under  the  exemption,  ceased  to  be  the  property  of  the  husband 
for  the  purpose  of  execution. 

The  seizure  and  sale  of  this  property  by  the  sheriff  upon  the 
execution  against  Jonas  Hess,  was  illegal,  and  but  for  the  Act  of 
10th  April  1848,  would  have  rendered  him  liable  to  an  action  of 
trespass.  Under  the  provisions  of  said  act,  however,  he  entered  a 
rule  upon  Mrs.  Hess,  to  come  into  court  "  to  maintain  or  relin- 
quish her  right  to  the  proceeds  realized  out  of  the  property  sold 
under  the  execution."  Mrs.  Hess  appeared  to  this  rule,  and  filed 
an  affidavit  claiming  the  property.  The  proceedings  under  the 
Interpleader  Act  are  informal,  but  are,  nevertheless,  sufficient  to 
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bring  the  parties  within  its  provisions.  Their  effect  would  seem  to 
be  to  substitute  the  proceeds  of  the  sale  for  the  property  sold.  We 
have  already  said  that  Mrs.  Hess  was  entitled  to  the  property. 
The  fund  in  court  is  the  net  proceeds  of  the  sale,  the  costs  of  the 
plaintiffs  in  the  execution  and  the  sheriff  having  been  deducted. 
It  is  not  right  that  either  the  execution  creditor  or  the  sheriff 
should  profit  by  his  own  wrong.  It  would  be  a  hard  rule  to  com- 
pel Mrs.  Hess  to  pay  the  expenses  of  this  unlawful  sale  of  her  own 
property.  The  Sheriff's  Interpleader  Act  is  broad  enough  in  its 
terms  to  meet  the  justice  of  this  case.  It  provides  that  the  court 
shall  exercise  '^  all  the  powers  and  authorities  necessary,  and  make 
such  rules  and  decisions  as  shall  appear  to  be  just,  under  the  cir- 
cumstances of  the  case,  and  the  costs  of  all  such  proceedings  shall 
be  in  the  discretion  of  the  court,**  &c.  With  all  the  parties  before 
us,  our  way  is  clear  under  this  act  to  do  substantial  justice.  Mrs. 
Hess  is  plainly  entitled  to  the  entire  proceeds  of  sale.  Even  this 
is  but  an  inadequate  compensation.  The  costs  and  expenses  ought 
not  to  fall  upon  the  sheriff,  whom  we  may  assume  to  have  acted 
under  the  directions  of  th^  execution  creditor.  Whatever  costs 
may  have  been  incurred  should  be  paid  by  the  latter. 

The  jngdment  is  reversed,  and  it  is  ordered  that  the 
entire  proceeds  of  the  sale,  amounting  to  $240.35,  be 
paid  to  Elizabeth  Hess,  the  plaintiff;  the  costs  in  error 
and  the  costs  below,  including  the  sheriff's  costs,  to  be 
paid  by  Henry  Beates,  the  plaintiff;  ancl  that  the 
record  be  remitted  to  the  court  below,  with  instructions 
to  carry  this  decree  into  effect. 

■^%-m\  Reek's  Appeal. 

138    3641  ^^ 

78  43S|  1.  All  mere  technical  rules  of  construction  must  yield  to  the  expressed 

^85   1781  intention  of  a  testator,  if  the  intention  be  lawful. 

S  2«a  2.  K  bequest  was :  "my  wife  to  receive  the  interest  of  $1000;  ♦  ♦  ♦  and 

^^  ^  should  the  interest  of  the  same  be  insufficient  to  provide  for  her,  then  as 

166  ^i  Jifivich  of  the  principal  as  may  be  required.    *    ♦    »   After  the  death  of  my 

TT-j — ^j  wife,  the  balance  of  the  $1000  to  be  disposed  of  as  the  balance  of  my  other 

J 1 70  sre  propert;^."     The  interest  was  insufficient  for  her  support ;  she  made  a  con- 

78~l-^o]  tract  with  Reck  for  her  maintenance  during  life,  but  she  made  no  demand 

12^  4Po|  for  any  of  the  principal :  Hdd^  that  Reck  could  recover  after  her  death  the 

78  432  amount  due  him  from  the  husband's  executors  out  of  the  $1(XX). 

ffl  ^*\  3.  The  remaindermen  took  a  vested  interest  at  the  testator's  death,  only 

f  195  m  '°  *^®  balance  of  the  $1000  remaining  after  providing  for  her  maintenance. 

4.  After  her  death  Reck  recovered  judgment  against  her  administrator  for 

1^  ^  her  maintenance :  HM^  that  in  a  proceeding  against  the  executors,  this,  in 

^  _g  ^  the  absence  of  collusion,  was  evidence  of  the  correctness  of  his  claim. 

^ioli  May  6th  1875.     Before  Aonbw,  C.  J.,  Sharswood,  Mbrcur, 
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In  October  1874,  John  Blocher,  administrfttor,  &c.,  of  Elizabeth 
Blocher,  deceased,  petitioned  the  Orphans*  Court  of  Adams  county, 
setting  forth  that  Joseph  Blocher,  late  of  that  county,  deceased,  by 
his  will,  proved  June  22d  1866^  directed  that  after  his  debts,  &c., 
should  have  been  paid,  all  the  rest  of  his  real  estate  should  be  sold : 
he  then  directed  as  follows : — 

"  It  is  my  will  that  my  beloved  wife,  should  she  be  living  at  the 
time  of  my  decease,  receive  the  interest  of  JIOOO,  being  put  to 
interest  by  my  executors  out  of  the  purchase-money  of  my  real  estate ; 
and  should  die  interest  of  the  same  be  insufficient  to  provide  for 
her,  then  as  much  of  the  principal  as  may  be  required.  Item. — 
It  is  my  will  and  I  do  hereby  direct  that  the  proceeds  of  my  estate, 
both  real  and  personal,  not  otherwise  herein  disposed  of,  shall  be 
divided  to  and  among  my  three  children,  namely,  my  son  Daniel 
Blocher,  my  son  John  Blocher,  and  my  daughter  Mary,  intermarried 
with  John  Keck,  share  and  share  alike.  ♦  *  *  After  the  death  of  my 
beloved  wife  the  balance  of  the  thousand  dollars  to  be  disposed  of 
the  same  as  the  balance  of  my  other  property ;  and  I  do  hereby 
make  and  ordain  my  son  John  Blocher,  and  my  brother's  son  EU 
Blocher,  executors  of  this  my  last  will  and  testament.'*  *  *  * 

The  executors  sold  the  real  and  personal  estate  of  the  testator, 
invested  $1000,  and  paid  the  widow  the  interest  annually  on  the  1st 
days  of  April  1868,  1869  and  1870 ;  she  died  intestate  in  Hun- 
tingdon county,  and  administration  of  her  estate  was  granted  there 
to  John  Blocher.  A  suit  was  brought  in  that  county  against  the 
administrator  by  John  Reck,  No.  53,  to  the  April  Term  of  the 
Court  of  Common  Pleas,  for  the  support,  funeral  expenses,  &c., 
of  the  widow-'-she  having  made  no  claim  for  any  portion  of  the 
fund  in  her  lifetime — and  judgment  was  recovered  by  Reck  against 
the  administrator  for  $509.50.  The  petitioner  settled  his  account 
in  Huntingdon  county  as  administrator,  charging  himself  with  $50, 
the  interest  on  $1000,  which  had  accrued  at  the  widow's  death. 
Reck  filed  exceptions  to' the  account,  asking  that  the  accountant 
should  be  surcharged  with  so  much  of  the  principal  of  the  $1000 
in  the  hands  of  the  executors  of  Joseph  Blocher,  deceased,  as 
would  pay  the  judgment  and  costs;  the  auditor,  to  whom  the  excep- 
tions were  referred,  made  a  report,  which  being  under  consideration 
on  exceptions,  the  Orphans'  Court  of  Huntingdon  county  held 
the  matter  under  advisement  until  the  Orphans  Court  of  Adams 
county  should  make  a  decree  ordering  or  refusing  to  order  the 
executors  of  Joseph  Blocher  to  pay  to  the  administrator,  &c., 
of  Elizabeth  Blocher,  deceased,  so  much  of  the  principal  sum  of 
$1000  as  should  be  sufficient  to  satisfy  the  judgment,  &c.,  recovered 
by  Reck. 

The  prayer  was  that  the  court  would  make  such  order  in  the 
premises  as  might  be  right,  &c. 

The  executors,  &c.,  of  Joseph  Blocher  joined  in  the  prayer  of* 
28  P.  F-  Smith— 28 
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the  petition,  but  represented  it  as  their  opinion,  as  they  had  been 
advised,  that  the  court  ought  not  to  require  such  payment  to  be 
made  by  them. 

On  the  8th  of  November  1874,  the  Orphans*  Court  of  Adams 
county  granted  a  rule  on  the  parties  interested  to  show  cause  why  a 
decree  should  not  be  made  requiring  the  executors,  &c.,  of  Joseph 
Blocher,  deceased,  to  pay  to  Reck  out  of  the  $1000  so  much  as 
would  satisfy  his  judgment. 

The  executors  also  answered,  admitting  substantially  the  facts  in 
the  petition.  They  also  set  out  that  the  widow,  on  the  1st  of  April 
1867,  made  a  verbal  agreement  with  Reck  for  her  support  and 
maintenance  during  life,  and  that  she  resided  with  him  till  her 
death ;  they  then  set  out  the  suit  and  the  judgment  in  &vor  of 
Reck,  &c. 

They  averred : —  , 

*^  That  the  suit  brought  by  plaintiff  only  determines  the  contin- 
gency provided  for  in  the  will  of  Joseph  Blocher,  as  to  the  JIOOO, 
and  that  the  $1000  did  not  become  a  vested  legacy  at  the  death 
of  Elizabeth  Blocher,  but  upon  the  determination  of  the  amount 
due  for  support  and  maintenance." 

The  statement  filed  in  the  suit  by  Reck  against  the  administrator 
of  the  widow  was  : — 

For  boarding  from  April  1st  1867  to  February  1st  1871 
For  cash  paid  physician  for  her  medical  attendance 
For  expenses,  boarding  guests  at  funeral,  &c.,     . 
For  coffin 


$912 
The  court  discharged  the  rule,  Wills,  P.  J.,  saying,  in  conclud- 
ing his  opinion : — 

^^  Elizabeth  Blocher  might  have  used  the  whole  of  the  principal  for 
her  support,  and  this  would  have  defeated  the  estate,  but  still  it 
was  a  contingent  future  event  which  did  not  change  the  original 
vested  character  of  the  estate.  This  then  being  a  vested  estate, 
the  interest  of  the  legatees  in  remainder  could  be  divested  only 
by  Elizabeth  Blocher,  the  ceitui  que  tru%t  in  her  lifetime  demanding 
from  the  executors  the  principal  for  her  support  and  receiving  the 
same.  It  was  a  matter  personal  to  her.  There  could  not  be  an 
implied  contract  raised  on  this  to  divest  the  interest  of  the  legatees 
in  remainder  after  the  death  of  the  widow.  When  she  contracted 
the  debt  for  hoarding,  it  was  a  personal  claim  against  her,  and  the 
trust  fund  could  only  be  reached  to  pay  it  through  her  personal 
demand  on  the  executors." 

Reck  appealed  to  the  Supreme  Court  and  assigned  for  error,  that 
the  court  erred  in  discharging  the  rule  to  show  cause  why  a  decree 
should  not  be  made  directing  the  executors,  &c.,  of  Joseph  Blocher 
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to  pay  Elizabeth  Blocher  so  much  of  the  principal  stun  of  $1000 
as  would  discharge  Reck*s  judgment. 

n.  JS.  Shaffer  and  JJ.  B.  Wood,  for  appellant. 

D.  McConaughyj  for  appellees. — The  legacy  vested  in  the  remain- 
der-men at  the  death  of  the  testator.  An  estate  devised  is  to  be 
construed  absolute  rather  than  contingent,  if  possible :  Manderson 
V,  Lukens,  11  Harris.  31 ;  Parkinson's  Appeal,  8  Casey  455. 
Wherever  the  preceding  estate  is  limited  so  as  to  determine  on  an 
event  which  certainly  must  happen,  and  remainder  is  limited  to  a 
person  in  esse^  &c.,  such  remainder  is  vested :  Womrath  v,  McCor- 
mick,  1  P.  F.  Smith  504;  Stehman's  Appeal,  9  Wright  898. 
Where  there  is  a  distinct  bequest  of  the  interest  to  the  widow  for 
life,  with  a  division  of  the  principal  at  her  death,  the  legacies  in 
remainder  are  held  to  be  vested :  Provinchere*s  Appeal,  17  P.  F. 
Smith  468 ;  King  v.  King,  1  W.  &  S.  205 ;  Reed  i;.  Buckley,  5 
Id.  617;  Buckley  v.  Reed,  3  Harris  83;  McGill's  Appeal,  11  P. 
F.  Smith  46 ;  Balmain  v.  Shore,  9  Ves.  507 ;  Monkhouse  v. 
Holme,  1  Bro.  C.  C.  298.  When  the  time  is  annexed  to  the  pay- 
ment, the  legacy  is  deemed  vested :  McClure*s  Appeal,  22  P.  F. 
Smith  414.  A  bequest  after  death  of  a  particular  person,  to 
\ihom  an  antecedent  interest  is  given  in  the  same  will,  marks  the 
time  when  the  gift  shall  take  eifect  in  possession  :  Chew's  Appeal, 
1  Wright  23 ;  Blamire  v.  Geldart,  16  Ves.  314  ;  Homer's  Appeal, 
6  P.  F.  Smith  405 ;  Young  v.  Stoner,  1  Wright  106 ;  Ross  v. 
Drake,  Id.  373. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court, 
Mav  17th  1875. 

All  mere  technical  rules  of  construction  must  give  way  to  the 
plainly  expressed  intention  of  a  testator,  if  that  intention  is  lawful. 
It  is  a  rule  of  common  sense  as  well  as  law  not  to  attempt  to  con- 
strue that  which  needs  no  construction.  The  testator  in  the  will 
before  us  has  said,  in  plain  unmistakable  English,  that  his  widow 
should  receive  during  her  life  the  interest  of  one  thousand  dollars, 
to  be  put  at  interest  by  his  executors,  ^^  and  should  the  interest  of 
the  same  be  insufficient  to  provide  for  her,  then  as  much  of  the 
principal  as  may  be  required."  After  her  death  **the  balance  of 
the  thousand  dollars  to  be  disposed  of  "  the  same  as  the  balance 
of  his  other  property.  Nothing  but  this  balance  was  given  over, 
whatever  that  balance  might  be.  The  children  entitled  to  this 
balance  undoubtedly  took  a  vested  interest  in  it,  that  is,  in  case 
of  their  death  before  the  widow,  their  respective  shares  would  have 
passed  to  their  personal  representatives.  But  what  that  interest 
would  be,  would  depend  upon  what  the  balance  was.  It  is  con- 
tended, however,  that  as  the  widow  made  no  demand  for  any  of  the 
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principal  during  her  lifetime,  the  whole  fund  went  over.  But 
where  is  that  condition  written  in  the  will?  The  words  are,  "as 
much  of  the  principal  as  may  be  required  to  provide  for  her."  The 
testator  may  have  well  anticipated  that  a  state  of  things  might  occur 
when  others  must  provide  for  her.  He  did  not  mean  that  as  long 
as  the  one  thousand  dollars  lasted,  she  should  be  thrown  upon  pub- 
lic or  private  charity  for  support.  Can  it  be  doubted,  then,  that  a 
person  who  has  supplied  her  with  necessaries,  with  nursing,  and 
medical  attendance  during  her  last  sickness,  and  a  decent  Christian 
burial  on  her  decease,  has  an  equitable  claim  upon  this  fund  for 
reimbursement?  It  would  be  to  make  her  sin  in  her  grave  to 
suppose  that,  with  a  right  to  call  upon  any  part  of  the  whole  of  this 
fund,  she  did  not  intend  so  to  do  in  order  to  pay  this  honest  and 
meritorious  creditor.  Her  administrator  then  had  a  right  to  call 
for  the  amount  necessary  for  this  purpose.  The  judgment  of  John 
Reck  against  the  administrator,  in  an  action  in  which  he  alleged  a 
special  contract  with  the  widow  for  her  support,  in  the  absence  of 
any  allegations  of  fraud  or  collusion  with  the  administrator,  was 
at  least  primd  facie,  if  not  conclusive,  evidence  of  the  justice  of  the 
claim.  We  think,  therefore,  that  the  court  below  erred  in  refusing 
to  grant  the  prayer  of  the  petition  of  the  appellant. 

Decree  reversed,  and  now  it  is  ordered  and  decreed  that 
the  executors  of  Joseph  Blocher  pay  to  the  adminis- 
trator of  Elizabeth  Blocher  such  amount  of  the  prin- 
cipal sum  of  $1000,  bequeathed  for  the  support  of  the 
said  Elizabeth  Blocher,  as  shall  be  necessary  and 
sufficient  to  satisfy  the  debt,  interest  and  costs  of  the 
judgment  of  John  Reck  in  the  Court  of  Common  Pleas 
of  Huntingdon  county.  No.  53,  April  term  1874,  and 
that  the  costs  of  this  appeal  be  paid  by  the  appellees. 


Waugh's  Appeal. 

1.  Provisions  in  a  will  were :  ^'  I  give  to  my  sons  John  and  James  mj 
dwelling  plantation,  *  *  ♦  with  about  thirty  acres  adjoining,  *  *  ♦  to  be 
divided,  &c.  *  ♦  *  If  any  of  them  should  die  without  lawful  heir,  I  allow 
the  survivor  to  inherit  the  whole.  The  land  I  have  bequeathed  to  each 
of  them,  I  allow  them  to  hold  by  virtue  of  this  my  will  to  them  and  their 
heirs  and  assigns  for  ever."  He  also  charged  legacies  on  the  land :  Held,  1. 
That  the  sons  took  estates  in  fee  ;  2.  The  clause,  *^  if  any  of  them  shoul4  die 
without  lawful  heir,  the  survivor  to  inherit  the  whole,"  meant  only  to  pro- 
vide against  lapse. 

2.  Another  provision  was :  "  If  James  should  not  choose  to  build  on  the 

Eart  of  the  land  allotted  to  him,  and  chooses  to  sell,  I  allow  him  to  let  his 
rother  John  have  it  at  $2000,  besides  what  he  was  to  pay  out  of  it."  In 
1852  James  sold  his  share  to  John  for  $3500,  and  John  afterwards  sold  part 
for  $1500.  In  1873,  at  the  request  of  John,  James  released  him  from  all 
claims  under  his  father's  will,  on  condition  that  John  should  convey  all  the 
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land  to  Jameses  children,  they  to  take  possession  at  John's  death,  and  to  give 
him  an  obligation  for  $2000,  payable  after  his  death.  John  died  unmarried 
and  without  issue  in  1874 :  Ileld,  that  the  share  of  the  land  which  had  be- 
longed to  James  was  not  subject  to  collateral  inheritance  tax  ;  that  John's 
own  share  was  subject  to  the  tax. 

3.  The  conveyance  of  1873  was  a  rescission  of  the  sale  b^  James  in  1852, 
and  was  the  carrying  out  of  the  will  of  the  father  as  to  selhng  for  $2000. 

May  6th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Mbrcur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Orphans'  Court  of  Adams  count]/ :  Of  May 
Term  1875,  No.  71. 

The  appeal  in  this  case  was  by  John  B.  Waugh,  William  P. 
Waugh,  Flora  A.  Dufphey,  late  Waugh,  and  Mary  E.  Waugh, 
from  the  decree  of  the  Orphans*  Court  in  relation  to  the  assess- 
ment of  the  collateral  inheritance  tax  on  lands  held  by  them,  late 
the  estate  of  John  Waugh,  deceased. 

The  land  on  which  the  tax  was  assessed  was  formerly  the  pro- 
perty of  William  Waugh,  of  Adams  county,  deceased,  who  died 
about  October  1823,  having  made  a  will  aated  November  27th 
1817,  and  proved  October  28th  1823. 

The  will  directed  that  his  wife  and  family  should  live  together 
on  his  "  dwelling  plantation**  during  her  life,  the  plantation  to  be 
farmed  by  his  two  sons  John  and  James.  He  gave  his  sons  what 
they  could  make  '*  off**  the  plantation  after  supporting  the  family ; 
he  gave  to  his  wife  certain  privileges  and  20Z.  yearly  during  her 
life,  and  lOOZ.  absolutely ;  he  gave  to  his  two  sons  also  the  farm- 
ingutensils,  &c.,  on  the  plantation. 

He  made  a  number  of  bequests  and  devises  to  his  children  other 
than  John  and  James,  and  to  his  grandchildren ;  several  of  the 
bequests  were  charged  on  the  real  estate.    He  then  proceeded  : — 

''  I  give  and  bequeath  to  my  two  sons  John  and  James  all  my 
dwelling  plantation,  consisting  of  all  my  land  in  Carrol's  Delight, 
with  about  thirty  acres  adjoining,  including  the  little  sugar-loaf 
hill ;  to  be  divided  in  the  following  manner,  viz.  (setting  forth 
the  boundaries) :  the  north  side  of  said  division  with  the  building  I 
allow  to  John,  and  the  south  to  James,  together  with  the  land  pur- 
chased from  William  Hart  on  the  west  side  of  the  upper  end  of 
the  long  lane,  except  the  part  which  is  in  law ;  which,  if  recovered, 
I  allow  to  go  into  my  personal  property,  all  but  two  acres  on  the 
upper  end  of  it.  Said  division  is  not  to  take  place  in  full  till  per- 
hans  the  beginning  of  the  year  1820.  Should  my  wife  be  then 
livmg  she  is  to  be  supported,  particularly  by  John.  James  may 
make  preparation  for  building,  if  he  chooses,  previous  to  the  afore- 
mentioned time,  and  to  have  the  benefit  of  the  old  barn  till  he 
builds  one,  and  John  to  assist  him  in  building.  I  allow,  when  they 
make  a  full  division  as  above  directed,  that  the  farming  utensils, 
tools,  &c.,  be  divided  between  John  and  James.    I  allow  my  moun- 
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tain  land  on  Bashan  to  be  divided  between  them,  as  marked  on  the 
draft.  *  *  *  I  allow  my  mountain  land  on  the  waters  of  Tom's 
creek,  to  be  accounted  as  personal  property  and  to  be  sold  by  my 
executors  as  soon  as  it  can  be  done  to  advantage.  I  allow  to  my 
son  John  1001,  out  of  my  personal  property  one  year  after  my 
decease ;  I  also  allow  to  my  son  James  (200  annent  building. 

'^  I  allow  and  it  is  my  will  that  when  the  divide  of  my  planta- 
tion is  made,  as  before  directed,  that  my  son  John  shall  pay  $1200 
annent  his  share  of  the  land,  to  be  paid  in  annual  payments  of 
$200  a  year,  and  likewise  to  assist  in  supporting  any  of  the  family 
that  may  wish  to  live  together  on  said  plantation. 

^'  I  allow  and  my  will  is  that  my  son  James  shall  pay  annent  his 
share  or  divide  of  the  land  $1000,  to  be  paid  in  annual  payments 
of  $200  a  year,  the  first  in  one  year  after  he  gets  possession.  And 
if  my  estate  should  amount  to  more  than  the  specifiet  sums  men- 
tioned, then  I  allow  the  whole  of  such  overplus  to  be  equally 
divided  between  my  two  sons  John  and  James.  But  if  there  is  not 
a  sufficiency  to  pay  the  specifiet  sums,  then  and  in  that  case  I  allow 
my  said  two  sons  John  and  James  to  make  up  said  deficiency 
equally  over  and  above  what  they  have  to  pay  out  of  the  land. 

''  It  is  my  will  that  if  any  of  the  legatees  mentioned  in  this  will 
should  die  before  they  receive  such  legacy  to  them  bequeathed,  or 
without  lawful  heir  of  their  body,  that  in  that  case  such  bequest 
shall  be  equally  divided  amongst  the  surviving  heirs,  viz. :  *  *  * 
If  James  should  not  choose  to  build  on  the  part  of  the  land  allotted 
to  him  and  chooses  to  sell,  I  allow  him  to  let  his  brother  John  have 
it  at  $2000,  besides  what  he  was  to  pay  out  of  it,  or  if  any  of  them 
should  die  without  lawful  heir  I  allow  the  survivor  to  inherit  the 
whole.  The  land  that  I  have  bequeathed  to  each  of  them  I  allow 
them  to  hold  by  virtue  of  this  my  last  will  and  testament  to  them 
and  their  heirs  and  assigns  for  ever." 

On  the  14th  of  June  1852,  James  Waugh,  for  the  consideration 
of  $3500,  conveyed  to  his  brother  John  Waugh  in  fee  certain 
tracts  of  land  in  Hamiltonban  township,  Adams  county,  **  it  being 
all  my  right,  title  and  interest  in  the  land  bequeathed  to  me  by 
my  father  William  Waugh  by  will,  all  of  which  lands  are  fully 
described  in  said  will."  Subsequently  John  Waugh  conveyed  to 
John  Gelbaugh  eighteen  acres  from  the  mansion  tract  for  $1500. 

On  the  1st  of  July  1878,  James  Waugh  made  a  power  of  attor- 
ney to  his  son,  James  B.  Waugh,  "  To  make,  &c.,  to  his  brother 
John  Waugh,  a  deed,  &c.,  releasing  all  my  right,  &c.,  to  a  certikin 
parcel  of  land  in  Hamiltonban  township,  Adams  county,  willed  by 
my  father  in  the  year  1817  to  John  Waugh  and  myself,  and  allow- 
ing me  to  sell  my  part  of  the  land  to  John  for  $2000,  *  *  *  and  my 
brother  John  Waugh  having  written  to  me  that  he  was  in  feeble 
health  and  wished  to  make  a  disposition  of  his  property  before  his 
death,  and  that  he  desired  me  or  my  children  to  have  the  entire 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  489 

[Waugh's  Appeal.] 

lands  on  the  payment  back  to  him  of  the  sum  of  $2000."  He 
then  authorized  his  attorney  to  transfer  ^^  all  my  interest,  right 
and  claims  upon  the  said  lands  back  to  said  John  Waugh  for  ever, 
upon  the  following  express  conditions,  viz. :  that  my  brother  John 
will  make  to  my  four  children,  viz. :  W.  P.  Waugh,  John  B. 
Waugh,  Flora  A.  Dufphey  and  Mary  E.  Waugh,  a  good  warranta- 
ble deed  for  the  whole  of  said  land,  with  possession  at  his  death, 
and  accept  of  the  joint  note  or  obligation  for  the  sum  of  $2000, 
made  payable  to  him  or  his  estate  two  years  after  bis  death,  being 
the  amount  claimed  bv  him  for  the  amount  paid  me  for  my  inter- 
est in  my  part  of  the  land  sold  him,  a  refunding  of  said  purchase- 
money."  *  *  * 

On  the  7th  of  July  1873,  James  Waugh,  by  his  attorney  John 
B.  Waugh,  under  the  above  power,  made  a  release  as  follows : — 

"  For  and  in  consideration  of  the  fact  that  John  Waugh,  of,  &c., 
has  made  or  executed  a  deed  to  certain  tracts  or  parcels  of  land 
in  Adams  county,  Pennsylvania,  to  W.  P.  Waugh,  J.  B.  Waugh, 
Flora  A.  Dufphey  and  Mary  E.  Waugh,  I  do  hereby  sell,  transfer 
and  convey,  and  forever  relinquish,  any  right  or  title  I  now  have, 
or  which  I  may  hereafter  have  by  reason  of  the  death  of  my 
brother  John  Waugh  in  said  lands." 

On  the  7th  of  July  1873,  John  Waugh,  by  deed  of  that  date, 
in  consideration  of  $2000,  conveyed  in  fee  to  the  four  children  of 
James  Waugh,  mentioned  in  the  power  of  attorney,  '^  all  that  here- 
after described  tract  or  parcel  of  land,  situate,  lying  and  being  in 
the  county  of  Adams  and  state  of  Pennsylvania:  No.  1,  Mansion 
tract,  containing  300  acres,  more  or  less,  and  the  Mountain  tract, 
containing  120  acres,  more  or  less,  adjoining,  &c. ;  it  being  all  the 
same  lands  that  William  Waugh  willed  to  James  Waugh  and  the 
said  John  Waugh.  ♦  ♦  ♦  The  said  John  Waugh  reserves  off  the 
mansion  tract  all  the  land  lying  south  of  the  Gettysburg  public 
road,  he  having  sold  it  to  Gelbaugh,  containing  18  acres,  more  or 
less.  Possession  of  all  said  premises  td  be  given  at  the  death  of 
the  said  John  Waugh,  together,"  &c.  *  ♦  * 

The  consideration  was  paid  by  a  note  of  James  Waugh's  children 
to  John  Waugh  for  $2000,  payable  in  two  years  after  John's 
death. 

John  Waugh  died  on  the  mansion  place,  in  Adams  county,  in 
April  1874,  unmarried  and  without  issue,  but  leaving  a  will,  which 
was  proved  on  the  28th  of  the  same  month,  and  letters  testamentary 
granted  to  James  H.  Marshall  and  Joseph  Eillinger,  the  executors 
named  in  it. 

A  collateral  appraisement  of  John  Waugh's  estate  was  made ; 
in  it  was  included  the  $2000  note  of  James  Waugh  *s  four  children 
'Mess  discount;"  and 
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"  Home  farm,  300  acres,  sold  to  W.  P.  Waugh,  J.  B. 
Waugh,  Flora  A.  Dufphey,  and  Mary  E.  Waugh, 
title  only  to  take  effect  at  the  death  of  the  grantor, 
at  $80  per  acre, $24,000 

*'  Mountain  tract  containing  120  acres,  conveyed  as  above 
to  W.  P.  Waugh,  J.  B.  Waugh,  Flora  A.  Dufphey 
and  Mary  E.  Waugh,  at  $30  per  acre        .         .         .      3,600 

$27,600" 
W.  P.  Waugh  and  the  other  three  children  of  James,  appealed 
from  the  appraisement  for  the  reasons : — 

1.  That  valuation  of  the  lands  was  too  high. 

2.  That  the  Home  Farm  and  Mountain  Land  were  not  John 
Waugh's  estate  at  the  time  of  his  death,  and  therefore  not  subject 
to  collateral  inheritance  taxation. 

3.  The  Home  Farm  and  Mountain  Land  were  at  John  Waugh's 
death  the  property  of  William  P.  Waugh,  John  B.  Waugh,  Mary 
E.  Waugh  and  Flora  A.  Dufphey,  under  the  will  of  William  Waugh, 
and  the  deed  made  in  pursuance  of  the  will  by  James  Waugh  and 
John  Waugh. 

The  Orphans*  Court  (Wills,  P.  J.)  held,  that  the  land  was  subject 
to  the  collateral  inheritance  tax  ;  that  the  assessment  was  not  too 
high,  and  dismissed  the  appeal. 

The  appellants  below  appealed  to  the  Supreme  Court,  and 
assigned  this  decree  of  the  Orphans*  Court  for  error. 

B.  (?.  McCreary,  for  appellants. — By  the  will  of  William 
Waugh,  his  sons  John  and  James  took  the  land  in  tail  with  cross 
remainders  in  fee :  Haines  v.  Witmer,  2  Yeates  400 ;  Braden  v. 
Cannon,  12  Harris  171 ;  Baskin's  Appeal,  8  Barr  304;  Porter  v. 
Bradley,  8  Term  R.  488 ;  Wall  v.  McGuire,  12  Harris  248 ; 
Hatch  V.  Bluck,  6  Taunt.  485 ;  Simpson  v.  Ashworth,  6  Beav. 
412.  The  deed  of  John  Waugh  to  the  appellants  must  be  regarded 
in  connection  with  the  power  of  attorney  and  release  of  James 
Waugh  to  John.  They  constitute  one  transaction,  and  operate 
merely  bb  a  transfer  by  James  Waugh  of  his  estate  in  remainder  to 
his  children.  The  deed  transferred  no  beneficial  estate  from  him. 
The  appellants  held  under  the  will  of  William  Waugh,  through 
James  Waugh;  it  is  not  subject  to  tax  as  the  estate  of  the  grantee 
of  the  power:  Commonwealth  v.  Duffield,  2  Jones  277  ;  Common- 
wealth V.  Williams,  1  Harris  29.  The  conveyance  by  John  Waugh 
to  the  appellants  of  that  part  of  the  land  originally  devised  to 
James  Waugh,  was  upon  a  fair  and  valuable  consideration  paid 
by  them,  was  duly  executed,  delivered  and  recorded  in  the  life- 
time of  the  grantor,  and  is  not  within  the  Act  of  7th  April 
1826.     The  deed  took  affect  upon   delivery  and  vested  in  the 
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appellants  a  fee  simple  title  with  legal  seisin  in  this  portion  of  the 
ferm :  Act  28th  May  1715,  sect.  6,  1  Sm.  Laws  96,  1  Br.  Purd. 
472,  pi.  74 ;  McKee  v.  Pfout,  3  Dallas  486 ;  Dunwoodie  v.  Reed., 
3  S.  &  R.  445 ;  Stinger  v.  Commonwealth,  2  Casey  422,  429. 

W.  A.  Duncan^  for  Commonwealth,  appellee. — The  concluding 
words,  "  to  them,  their  heirs  and  assigns  for  ever"  passed  a  fee : 
Middleswarth  v.  Collins,  1  Phila.  R.  139;  Fetrow's  Estate,  8  P. 
F.  Smith  424 ;  Brisben's  Appeal,  20  Id.  405 ;  France's  Estate, 
25  Id.  225.  Where  there  are  two  repugnant  clauses  in  a  will  the 
latter  shall  stand :  2  Blackstone  308 ;  1  Jarm.  on  Wills  411-413  ; 
Lewis's  Estate,  3  Whart.  162 ;  German  v.  German,  3  Casey 
118 ;  Stickles's  Appeal,  5  Id.  236 ;  Mutter's  Estate,  2  Wright 
321 ;  Newbold  v.  Boone,  2  P.  F.  Smith  167 ;  Shutt  v.  Rambo,  7 
Id.  149.  The  recognition  by  testator  of  the  power  of  James  to 
sell  to  John  destroys  the  effect  of  "  survivor  to  inherit  the  whole  :'* 
Karker's  Appeal,  10  P.  F.  Smith  141.  "  Heirs"  not  "necessary 
to  create  a  fee:  Caldwell  v.  Ferguson,  2  Teates  250,  380 ;  French 
V.  Mcllhenny,  2  Binn.  13 ;  Morrison  v.  Semple,  6  Id.  94 ;  Hall  v, 
Dickinson,  2  Phila.  123 ;  Schriver  v.  Meyer,  7  Harris  87  ;  Wood 
V.  Hills,  7  Id.  513;  Act  April  8th  1833,  sect.  10,  Pamph.  L.  16, 
2  Br.  Purd.  1475,  pi.  10  ;  Geyer  v.  Wentzel,  18  P.  F.  Smith  84 ; 
Jauretche  v.  Proctor,  12  Wright  466 ;  Lobach's  Case,  6  Watts 
171 ;  Hoover  v.  Hoover,  6  Barr  355 ;  Fulton  v.  Moore,  1  Casey 
474;  Schoonmaker  v.  Stockton,  1  Wright  461.  The  deed  did  not 
take  effect  upon  execution  and  delivery :  Turner  v.  Scott,  1  P.  F. 
Smith  126 :  Redfield  on  Wills  170 ;  Gage  v.  Gage,  12  N.  H.  731 ; 
Ingram  v.  Porter,  4  McCord  198 ;  Harbergham  v.  Vincent,  2 
Ves.  Jr.  204 :  Rose  v.  Quirk,  6  Casey  225.  The  execution  of 
the  deed  by  John  Waugh,  just  before  his  death,  to  his  brother's 
children,  is  within  the  very  words  of  the  act  relating  to  collateral 
inheritance  tax  :  Act  of  April  1st  1826,  sect.  1,  9  Sm.  Laws  148, 
1  Br.  Purd.  214,  pi.  1 ;  Stinger  v.  CommQnwealth,  2  Casey  422; 
Wright's  Appeal,  2  Wright  507. 

Mr.  Justice  Sharbwood  delivered  the  opinion  of  the  court,  Oc- 
tober 12th  1875. 

The  learned  judge  below  did  not  consider  in  this  opinion  the 
question,  what  estate  John  and  James  took  under  the  will  of  their 
father,  William  Waugh,  in  the  mansion  farm,  and  woodlands  on 
Bashan.  Perhaps  it  was  not  presented  as  it  has  been  in  the  printed 
and  oral  argument  in  this  court.  It  has  been  contended,  very 
plausibly,  that  the  brothers  took  estates  tail  with  cross  remainders 
in  fee,  so  that  upon  the  death  of  John  Waugh,  without  issue,  his 
original  portion  would  have  passed  to  James  Waugh.  If  that  were 
so,  that  portion  would  clearly  not  be  subject  to  collateral  inheri- 
tance tax  as  the  estate  of  John  Waugh. 
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We  are  of  opinion,  however,  that  the  brothers  took  estates  in  fee, 
and  that  the  direction  "  if  any  of  them  should  die  without  lawful 
heir  the  survivor  to  inherit  the  whole,"  meant  only  to  provide 
against  lapse.  The  direction  ii)  question  is  followed  by  a  devise  to 
them  in  technical  and  unqualified  terms  ^^  to  hold  by  virtue  of  this 
my  last  will  and  testament  to  them  and  their  heirs  and  assigns  for 
ever."  The  previous  provision  that  "  if  James  should  not  choose  to 
build  on  the  part  of  the  land  allotted  to  him,  and  chooses  to  sell, 
I  allow  him  to  let  his  brother  John  have  it  at  two  thousand  dollars, 
besides  what  he  was  to  pay  out  of  it,"  indicates  pretty  distinctly 
that  the  idea  of  the  testator  was  that  each  of  his  sons  was  to  have 
an  estate  which  they  could  sell.  The  collocation  of  the  clause  in 
question  before  the  devise  in  fee,  though  not  conclusive,  aids  this 
construction.  When  a  reasonable  doubt  exists,  the  inclination  of 
the  courts  is  to  fall  back  on  this  construction,  because  it  gives  effect 
to  every  word  and  reconciles  inconsistencies :  Fahniey  v.  Holsin- 
ger,  15  P.  F.  Smith  394,  and  cases  there  cited. 

James  and  John  being  thus  tenants  in  fee,  James  by  deed  June 
14th  1852,  conveyed  his  interest  to  John  for  the  consideration  of 
$3600,  and  John  subsequently  sold  a  portion  of  it  to  John  Gel- 
baugh  for  $1500.  This  left  $2000  as  the  amount  John  had 
paid  for  what  he  continued  to  hold.  Then  James,  by  his  attorney 
in  fact,  on  the  7th  day  of  July  1873,  released  to  John  whatever 
interest  he  might  have  under  his  father's  will,  upon  condition  that 
John  would  make  to  his  four  children  (the  appellant's)  a  deed  for 
the  whole  of  the  land,  with  possession  at  his  death,  and  accept  of 
their  joint  note  or  obligation  for  the  sum  of  $2000,  made  payable 
to  him  or  his  estate  two  years  after  his  death,  being  the  amount 
claimed  by  him  for  the  sum  paid  James  for  his  interest  in  his  part 
of  the  land  sold  him,  a  refunding  of  said  purchase-money.  This 
arrangement  was  consummated  on  the  same  day  by  a  deed  from 
John  Waugh  to  the  appellants  for  all  the  lands,  "  possession  of  all 
said  premises  to  be  given  at  the  death  of  said  John  Waugh."  As 
to  the  original  share  of  John,  it  is  very  clear  that  it  is  subject  to 
the  tax,  being  within  the  express  provision  of  the  Act  of  April 
7th  1826,  9  Sm.  Laws  146,  as  an  interest  "  transferred  by  deed, 
grant,  bargain  or  sale,  made  or  intended  to  take  in  possession 
or  enjoyment  after  the  death  of  the  grantor  or  bargainor."  But 
as  to  the  share  or  portion  of  James  Waugh,  it  appears  to  us  to 
present  a  different  case.  Substantially  it  was  agreed  that  the  ap- 
pellants should  purchase  back  that  share  after  John's  death  by  re- 
funding to  his  estate  what  he  had  paid  their  father  for  it.  Their 
notes  for  the  $2000  have  gone  into  the  inventory  of  the  personal 
estate,  which  is,  of  course,  to  pay  the  tax.  Part  of  the  considera- 
tion undoubtedly  was,  that  John  should  convey  the  entire  estate 
to  his  nephews  and  nieces.  But  can  it  be  said  that  this  share  was 
John's  at  the  time  of  his  death,  or  that  it  was  within  the  spirit  of 
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the  proviso  ?  It  was  in  effect  a  rescission  of  the  sale  of  1852, 
which  was  evidently  a  mere  carrying  out  of  the  will  of  William, 
and  an  agreement  by  John  to  give  his  own  original  share  to  the 
appellants.  Had  the  appellants  been  strangers — not  collaterals — 
it  would  have  been  a  perfectly  valid  transaction  founded  upon  valu- 
able considefation.  It  is  not  found  or  pretended  that  the  object 
was  to  evade  the  tax.  The  note  given  for  the  transfer  excluded 
such  a  pretension.  Had  James  continued  the  owner  under  his 
father's  will  it  would  have  passed  to  the  appellants  on  his  death, 
and  there  could  have  been  no  claim  upon  it  by  the  Commonwealth 
for  the  tax. 

Decree  reversed,  and  now  it  is  ordered  and  decreed  that 
the,  appeal  by  John  B.  Waugh,  William  P.  Waugh, 
Mary  E.  Waugh  and  Flora  B.  Dufphey,  from  the 
assessment  on  the  home  farm  and  mountain  land, 
valued  at  $27,600,  be  sustained  so  far  as  regards  so 
much  of  the  said  land  as  was  the  property  of  James 
Waugh,  under  the  will  of  William  Waugh,  and  that 
the  record  may  be  remitted  that  an  order  be  made  by 
the  Orphans'  Court  for  a  new  assessment  to  be  made 
according  to  the  principles  of  this  opinion.  Each 
party  to  pay  his  own  costs  on  this  appeal. 


Sower  ver8ti8  Weaver. 

1.  To  establish  a  parol  gift  of  land,  the  evidence  must  bo  direct,  positive, 
express  and  unambiguous. 

2.  Sower  brought  ejectment  on  his  legal  title  against  Weaver,  who  set  up 
a  parol  gift;  the  evidence  of  it  was  the  testimony  of  himself  and  wife. 
Sower  by  his  testimony  contradicted  theirs.  HM^  that  Weaver  and  wife 
being  but  as  one  witnesR,  the  testimony  of  another  witness  or  its  equivalent, 
was  necessary  to  establish  the  defence. 

3.  In  equitable  ejectments,  and  equitable  defences  set  up  at  law  to  legal 
titles,  the  same  rule  and  measure  of  justice  is  to  be  applied,  whether  the 
proceeding  be  at  law  or  in  equitv. 

4.  The  facts  testified  to  by  Weaver  and  wife,  not  sufficient  to  establish  a 
parol  gift. 

6.  Ackerman  v,  Fisher,  7  P.  F.  Smith  457  ;  Dollar  Savings  Bank  v,  Ben- 
nett, 26  P.  F.  Smith  402,  adhered  to. 

May  7th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Tarh  county:  Of  May 
Term  1875,  No.  78. 

This  was  an  action  of  ejectment,  brought  April  2d  1878,  by 
George  Sower  against  Henry  Weaver,  for  a  tract  of  land  in  Wash- 
ington township,  containing  about  64  acres.  The  defendant  is  the 
husband  of  Elizabeth,  late  Sower,  a  daughter  of  the  plaintiff. 
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The  cause  was  tried  January  26th  1875,  before  Fisher,  P.  J. 

The  plaintiff  gave  in  evidence  a  patent  from  the  Penns  to 
George  McMillan,  dated  December  6th  1871,  for  198  acres  in 
Washington  township,  York  county.  Deed :  Enos  McMillan  and 
others,  heirs  of  George  McMillan,  to  George  Sower,  dated  March 
15th  1884,  for  150  acres,  part  of  the  above  tract.  Deed:  Gteorge 
Sower  to  his  son  John  Sower,  dated  March  81st  1846,  for  90 
acres,  109  perches,  part  of  the  150  acres.  The  preinises  in  dispute 
are  the  remainder  of  the  150  acres. 

He  further  gave  evidence  that  he  built  a  house  on  the  land  in 
dispute  previously  to  1846,  that  defendant  had  been  living  on 
that  land  since  1847,  and  had  built  a  bam  on  it ;  plaintiff  gave 
defendant  money  to  pay  on  the  barn. 

On  the  9th  of  September  1858,  the  plaintiff  conveyed  40  perches 
of  the  land — part  of  that  occupied  by  defendant — to  the  Washington 
School  District.  The  evidence  was  that  this  conveyance  was  with 
the  assent  of  the  defendant. 

The  plaintiff's  deposition  was  read :  He  testified  in  answer  to 
the  question,  ^'How  came  the  defendant  into  possession  of  the 
premises  in  dispute  ?*'  that  '^  defendant  was  married  to  plaintiff's 
daughter ;  he  held  for  a  home.  I  said  to  him  I  did  build  him 
a  house  on  it,  and  told  him  he  might  have  it  for  eighteen  years, 
and  might  have  all  he  raised  on  it ;  that  was  about  twenty-six  years 
ago;  he  was  to  build  a  barn  and  pay  all  the  taxes ;  he  took  posses- 
sion about  two  or  three  months  after  we  made  the  bargain;  he 
built  a  barn  but  I  had  to  pay  the  most  of  it,  his  credit  wasn't 

E resent.  When  the  eighteen  years  were  up  they  complained  that  I 
ad  given  the  boys  homes  and  they  had  nothing.  I  proposed  to  give 
it  to  them  as  I  had  given  the  land  to  the  boys,  that  is,  at  what  it 
was  assessed  at  by  the  assessor.  All  Weaver  said  was,  he'd  like  to 
have  it  for  his  own,  but  he  could  not  take  it.  I  had  no  conversation 
with  him  about  it  after  that.  After  the  eighteen  vears  I  said  he  must 
now  pay  me  rent,  either  the  third  bushel  or  $50 ;  he  said  not  a 
word.  I  demanded  rent  several  times ;  he  never  said  a  word. 
Weaver  built  nothing  except  the  bam  ;  he  fenced,  and  improved, 
and  limed  it  a  very  little."  There  was  other  evidence  for  plaintiff 
of  a  somewhat  similar  character. 
The  plaintiff  rested. 

Under  objection  and  exception  the  defendant's  wife  testified  : — 
"  I  married  Henry  Weaver  thirty-four  years.  Father  said  he 
would  divide  the  farm  where  John  lived  on,  and  build  a  house  if 
we  would  go  on ;  I  told  him  I  did  not  want  to  go  there,  I  could 
not  be  at  home,  and  he  told  me  he  would  build  a  house  on  it,  and 
if  I  was  there  once  and  had  my  stuff  there  I  would  be  at  home ;  I 
told  him  the  land  was  too  poor,  we  could  not  live  on  it ;  he  said 
I  could  make  it  good;  we  went  on  the  land;  there  was  no 
house  on  the  land  at  the  time  he  gave  me  the  land ;  my  father 
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helped  to  build  the  house ;  he  got  the  carpenter- work  of  the  house 
done ;  Weaver,  my  husband,  got  the  other  part  of  the  work  done ; 
he  dug  the  cellar  and  had  all  the  mason- work  done  which  was  done 
to  the  house ;  we  moved  in  on  Whit-Monday  of  1846 ;  the  work 
was  all  finished,  but  the  plastering  was  not  dry ;  Weaver  put  up 
the  barn  in  1846 ;  we  have  been  living  there  ever  since ;  when 
we  went  there  the  land  was  as  poor  as  could  be ;  we  could  not 
have  lived  upon  what  the  land  produced  at  that  time;  I  do  not 
know  that  George  Sower  did  anything  towards  building  the  barn ; 
Weaver  employed  the  workmen  to  build  the  barn ;  Weaver  paid 
them  ;  Weaver  paid  the  taxes  on  the  land ;  Weaver  made  fences, 
put  lime  on  it ;  all  the  manure  that  we  raised  he  put  on  ;  one  year 
he  got  guano;  the  guano  was  put  on  the  ground;  there  is  an 
orchard  there,  only  one ;  we  planted  the  trees ;  no  garden  there ; 
one  there  now ;  Weaver  laid  out  the  garden  and  fenced  it — it  is  a 
clap-board  fence ;  we  planted  fruit-trees ;  no  well  there ;  there  are 
two  wells  there ;  we  dug  the  well.**  The  witness  testified  in  direct 
contradiction  of  the  plaintiflf  as  to  his  permitting  them  to  have  the 
property  for  eighteen  years  ;  as  to  their  asking  him  at  the  end  of 
eighteen  years  for  a  home ;  his  demanding  rent,  &c. 

The  defendant  testified  :  ''  I  was  married  9th  November  1841 ;  I 
took  possession  of  the  farm  in  the  spring  of  1846  ;  I  dug  the  cellar 
of  the  house ;  I  moved  on  in  the  fall  of  1845  and  walled  a  part  of 
the  cellar ;  finished  walling  it  in  the  spring ;  I  got  hands  to  help 
me  dig  it  aod  hands  to  build  the  wall ;  in  the  spring  I  dug  the 
foundation  of  the  kitchen,  and  had  stone  hauled  there,  and  put  the 
lime  and  the  brick  there  for  the  masons ;  I  employed  the  work- 
men and  paid  them  too ;  Sower  had  the  wood-work  done  by  the 
job ;  Sower  paid  for  the  wood-work,  but  promised  to  do  all  the 
wood-work;  the  same  year  I  built  a  bam;  I  employed  the 
men  to  build  the  barn  and  paid  them ;  I  furnished  the  lumber  for 
the  barn ;  Sower  did  nothita^  towards  building  the  barn  ;  I  got  the 
wood  for  the  frame- work ;  I  paid  for  the  timber  and  in  the  con- 
struction of  this  bam ;  I  never  got  any  money  of  Sower  to  build 
this  barn  I  built ;  since  the  barn  was  built  I  built  a  wagon-shed 
and  a  com-crib  attached  to  it,  and  two  other  buildings ;  I  sank 
one  well,  one  at  the  house  and  one  a  little  way  from  the  bam ;  I 

Eaid  for  them ;  I  planted  an  orchard  and  shade  trees  about  the 
ouse ;  the  land  was  very  poor  when  I  went  there  ;  the  fences  in 
bad  condition  ;  when  I  first  moved  there  I  cpuld  not  raise  enough 
to  feed  my  family ;  I  can  now  make  a  living." 

He  further  testified  that  on  one  occasion  when  the  assessor  asked 
the  plaintiflf  to  whom  the  land  was  to  be  assessed,  he  said  to  defend- 
ant, he  had  given  it  to  him  and  his  wife.  He  testified  also,  that 
he  had  put  much  manure  on  the  land,  and  increased  its  value 
from  95  per  acre  to  $45,  according  to  the  assessed  value.     He 
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also  testified  in  direct  contradiction  of  the  material  statements  in 
plaintiflf's  testimony. 

Also :  "  To  George  Sower  I  said  it  was  hard  for  me  to  build 
there  unless  I  knew  what  I  was  to  do  it  for.  He  said  he  did  give 
it  to  me  and  my  wife  for  our  own,  and  with  that  understanding  I 
went  into  possession.  Then,  in  pursuance  of  that  conversation,  I 
dug  the  cellar  and  took  possession,  and  put  up  the  bam,  and  put 
up  the  garden  fence,  and  made  fences  to  keep  the  cattle  out,  and 
did  work,  and  had  more  than  I  could  do." 

There  was  some  testimony  of  indefinite  statements  of  the  plaintiff 
as  to  his  having  given  defendant's  wife  the  land ;  also,  that  it  had 
been  assessed  in  his  name  for  many  years. 

The  plaintiff's  third  point  and  its  answer  were : — 

The  plaintiff  acquired  bv  his  deed  from  the  McMillan's  heirs  in 
1834,  a  complete  and  per^ot  legal  title  to  about  150  acres  of  land, 
of  which  the  premises  claimed  in  this  suit  constitute  a  part,  and 
the  evidence  given  by  the  defendant  of  an  alleged  parol  gift 
of  a  portion  of  said  land  is  indirect,  uncertain,  ambiguous  and 
contradictory  as  to  its  alleged  terms,  as  well  as  to  metes  and  bounds 
of  the  land  alleged  to  be  given,  and  not  sufficient  in  law  to  take 
the  case  out  of  the  operation  of  the  Statute  of  Frauds  and  Per- 
juries. 

Answer :  ^^  The  plaintiff  acquired  by  his  deed  from  the  McMillan 
heirs  in  1834,  a  complete  and  perfect  legal  title  to  about  150  acres 
of  land,  of  which  the  premises  claimed  in  this  suit  nK>nstitute  a 
part ;  but  we  cannot  affirm  that  portion  of  the  point  which  says 
*  that  the  evidence  given  by  the  defendant  of  an  alleged  parol 
gift  of  a  portion  of  said  land  is  indirect,  uncertain,  ambiguous  and 
contradictory  as  to  its  alleged  terms,  as  well  as  to  the  metes  and 
bounds  of  the  land  alleged  to  be  given,  and  not  sufficient  in  law  to 
take  the  case  out  of  the  operation  of  the  Statute  of  Frauds  and 
Perjuries,'  as  will  be  more  fully  explained  when  we  come  to  answer 
the  defendant's  points,  and  as  we  have  stated  the  law  in  connection 
with  these  facts  in  our  general  charge." 

The  following  were  points  of  the  defendant  which  were  affirm- 
ed:— 

1.  If  the  jury  believe  that  the  plaintiff  made  a  parol  gift  of  the 
land  in  dispute  to  the  wife  of  the  defendant  in  1845,  and  that  in 
pursuance  thereof  the  defendant  and  wife  entered  into  possession  in 
1846,  built  a  barn  and  sheds,  dug  wells,  erected  fences,  planted  an 
orchard  and  other  fruits  trees,  limed  and  manured  the  land  and 
made  other  improvements,  assisted  to  build  the  house,  and  remained 
in  possession  of  the  premises  ever  since,  and  the  same  was  during 
all  that  time  assessed  in  the  defendant's  name,  that  plaintiff  at  one 
time  told  the  assessor  to  assess  it  in  the  name  of  the  defendant, 
and  at  another  time  as  assistant  assessor  joined  in  assessing  it 
in  the  name  of  Weaver,  stating  at  the  time,  I  give  it  to  Betz ; 
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that  if  the  jury  believe  further  that  the  plaintiff  has  not  accounted 
for  such  long-continued  possession  by  the  defendant  and  wife,  then 
defendant  is  not  to  be  held  to  the  same  rigid  measure  of  proof  as 
that  which  is  required  to  sustain  a  parol  gift  recently  made  and  the 
lapse  of  time  is  allowed  to  supply  want  of  directness  and  distinct- 
ness of  proof,  although  not  to  create  evidence. 

2.  If  the  jury  are  fully  satisfied  from  all  the  evidence  in  the 
cause  of  the  fact  of  a  parol  gift  by  the  plaintiff  to  his  daughter  in 
1845,  of  the  identity  of  the  land,  and  extent  of  the  gift,  delivery 
of  possession  in  pursuance  of  the  gift,  and  the  erection  of  valuable 
buildings  and  improvements  by  the  defendant  and  his  wife,  that 
the  land  was  assessed  to  the  defendant  from  that  time  to  the  time 
of  the  bringing  of  this  suit,  of  plaintiff  joining  in  the  assessjnent 
one  year  as  assistant  assessor,  and  at  another  time  directed  it  to 
be  assessed  in  the  defendant's  name  and  the  defendant  paid  the 
taxes  from  the  time  of  the  bringing  of  this  suit,  and  if  the  jury 
believe  further  that  the  plaintiff  has  not  accounted  for  such  long 
continued  possession  by  the  defendant,  the  plaintiff  is  not  entitled  to 
recover. 

The  verdict  was  for  the  defendant. 

The  plaintiff  took  a  writ  of  error;  he  assigned  for  error  the  de- 
cbions  of  the  court  on  the  questions  of  evidence  and  the  answers 
to  the  points. 

JST.  L,  Fisher  and  W,  0.  Ohapmany  for  plaintiff  in  error. — The 
defence  being  in  the  nature  of  a  bill  for  specific  performance  of  a 
parol  contract  against  a  legal  title,  there  must  be  no  doubt  about 
the  facts :  Brawdv  v.  Brawdy,  7  Barr  157 ;  Moore  v.  Small,  7 
Harris  461 ;  Kankin  v.  Simpson,  Id.  471 ;  Poorman  v,  Kilgore,  2 
Casey  865 ;  Collins  v.  Collins,  2  Grant  117.  Declarations  and 
admissions  of  an  alleged  donor  are  the  weakest  kind  of  evidence : 
Robertson  v,  Robertson,  9  Watts  32.  The  evidence  must  be 
direct,  positive  and  unambiguous :  Ackerman  v.  Fisher,  7  P.  F. 
Smith  457;  Harris  v.  Richey,  6  Id.  395;  Eckert  v.  Eckert, 
8  Penna.  R.  882. 

J.  GHbaan  and  V,  K.  Keeney  {yfith.  whom  was  G.  W.  McElroy\ 
for  defendant  in  error. — Where  a  donee  has  had  a  long  and  con- 
tinued possession  which  is  not  satisfactorily  accounted  for,  the 
proof  required  is  not  so  strict  as  when  the  gift  has  been  recently 
made :  Willey  v.  Day,  1  P.  F.  Smith  57 ;  Richards  v.  Elwell,  12 
Wright  861 ;  Mahon  v.  Baker,  2  Casey  519. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court,  May 
17th  1875. 

Had  this  case  been  tried  below  before  the  Act  of  1869,  and 
without  the  testimony  of  the  defendant  and  his  wife,  there  would 
have  been  literally  no  evidence  to  sustain  the  defence.     There 
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would  have  been  nothing  but  a  few  vague  declarations  by  the  plaiu- 
tiff,  entirely  consistent  with  a  temporary  family  arrangement,  by 
which  the  father  built  a  house  on  bis  land  and  put  his  daughter 
and  son-in-law  in  possession,  to  hold  during  his  pleasure,  and  utterly 
insuflScient  to  establish  a  parol  gift. 

Even  the  testimony  of  Weaver  and  his  wife  did  not  come  up  to 
the  requirement  of  the  rule  that  the  evidence  of  the  contract  must 
*  be  direct,  positive,  express  and  unambiguous :  Ackerman  v.  Fisher, 
7  P.  F.  Smith  467.  A  chancellor  must  look  at  the  whole  evidence, 
and  in  this  case  the  uncontradicted  fact  that  during  Weaver's  pos- 
session Sower  sold  and  conveyed  a  part  of  the  land  with  Weaver's 
knowledge  and  assent,  for  a  school-house,  would,  of  itself,  contra- 
dict the  inference  of  a  parol  gift.  But  how  stands  the  case  since 
the  Act  of  1869,  and  supposing  that  the  testimony  of  Weaver  and 
his  wife  made  out  the  gift  ?  The  defence  was  a  purely  equitable 
one.  Had  the  defendant  gone  into  a  court  of  equity  for  a  specific 
performance,  or  for  an  injunction  to  restrain  the  plaintiff  from 
pursuing  his  legal  title  to  turn  him  out  of  possession,  the  denial 
of  the  plaintiff  on  oath  of  the  equity  of  the  bill  would  have  com- 
pelled the  complainant  in  the  bill  to  sustain  it  by  two  witnesses, 
or  what  would  be  equivalent  thereto.  Here  George  Sower,  under 
oath,  fairly  and  squarely  denied  all  the  equity  which  Weaver  set 
up.  Admitting  Weaver  and  his  wife  to  amount  together  to  one 
sufficient  witness,  where  is  the  remaining  witness,  or  that  which  is 
equivalent  thereto  ?  It  is  not  to  be  found  in  the  case.  It  is  clear 
that  this  well  established  rule  of  equity  must  be  applied  in  cases 
of  this  character,  or  the  rule  must  be  abolished  on  the  equity  side 
of  the  court.  As  long  as  equitable  ejectments  may  be  maintained 
and  equitable  defences  set  up  at  law  to  legal  titles,  we  must  see  to 
it  that  the  same  rule  and  measure  of  justice  be  applied,  whether 
the  proceeding  be  at  law  or  in  equity.  We  adopted  and  announced 
this  principle  in  the  opinion  in  the  Dollar  Savings  Fund  v.  Bennett, 
26  P.  F.  Smith  402,  decided  at  Pittsburg,  November  1874,  and 
it  is  our  purpose  to  adhere  to  it. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Charles  et  al  verstcs  Huber  et  al. 

1.  Charles  made  a  will  devising  land  to  two  sons  at  a  valaation ;  it  was 
witnessed  by  two  witnesses.  The  will,  when  presented  for  probate,  showed 
an  erasure  of  the  valuations  and  other  valuations  interlined.  One  of  the 
witnesses  having  died,  his  writin^jr  was  proved  and  the  will  admitted  to  pro- 
bate by  the  register.  In  an  issue  on  appeal,  the  will  was  admitted  as  primfl 
facie  under  the  probate.  The  surviving  witness  testified  that  the  alteration 
was  made  after  the  execution  by  direction  of  the  testator,  afterwards  r&-ao- 
knowled^ed  before  the  same  two  witnesses :  the  handwriting  of  the  de- 
ceased witness  was  nroyed  on  the  issue.  Hdd^  that  the  paper  as  offered  was 
not  proved  as  a  will. 
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2.  The  evidence  of  the  surviving  witness  contradicted  the  prima  facies  of 
the  probatCf  and  the  altered  will  stood  on  the  proof  of  but  one  witness,  and 
was  therefore  unproved. 

May  7th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lancaster  county :  Of 
May  Term  1875,  No.  94. 

This  was  a  feigned  issue,  in  which  Henry  Charles  and  others 
were  plaintiffs,  and  Benjamin  Huber  and  others,  defendants, 
entered  October  18th  1873,  to  try  the  validity  of  a  paper  writing 
purporting  to  be  the  will  of  Henry  Charles,  deceased. 

The  paper  was  dated  November  31st  1868,  was  signed  by  Heniy 
Charles,  with  a  seal,  and  witnessed  by  "  W.  Carpenter  and  A.  E. 
Carpenter."  It  was  admitted  to  probate  by  the  register  of  wills 
on  the  1st  of  September  1873,  upon  the  ordinary  testimony,  of  W. 
Carpenter,  one  of  the  subscribing  witnesses,  and  proof  of  the  hand- 
writing of  A.  E.  Carpenter  (then  deceased),  the  other  subscribing 
witness ;  letters  testamentary  were  on  the  same  day  issued  to  the 
plaintiffs,  the  executors  named  in  the  will.  An  appeal  was  taken 
'October  13th  1873,  from  the  decree  of  the  register,  in  pursuance 
of  which  this  issue  was  framed.  The  issue  was  tried  February 
11th  1875,  before  Livingston,  P.  J. 

The  plaintiffs  gave  in  evidence  the  paper  writing. 

After  giving  to  his  wife  the  interest  of  $6000,  and  otherwise 
providing  for  her,  there  were  the  following  clauses,  the  erasures  in 
which  gave  rise  to  the  controversy  : — 

"  My  plantation  or  tract  of  land  whereon  I  now  live,  in  Pequea 
township,  aforesaid,  adjoining  other  land  of  mine  and  lands  of 

Abraham  Hess,  Amos  Hess, and  others,  containing  about 

one  hundred  and  forty  acres,  I  direct  to  be  divided  into  two  equal 
parts,  or  as  nearly  equal  in  quantity  of  acres  as  may  be ;  and  I 
value  that  moiety,  or  part  thereof,  whereon  the  new  buildings  are, 
now  in  the  occupancy  of  my  son  Michael,  at  the  sum  of  one 

hundred [erasure] dollars    per    acre,   and    the    other 

moiety  or  part  thereof,  with  the  old  buildings,  where  I  now  live, 
at  one  hundred  dollars  per  acre.  And  I  give  and  devise  either 
one  of  said  moieties  or  purparts,  with  the  appertenances  which  he 
shall  select  or  choose  to  take  or  have,  to  my  son  Henry  Charles, 
his  heirs  and  assigns  for  ever,  at  the  valuation  aforesaid,  and  subject 
to  the  rights  and  privileges  hereinbefore  given  to  my  wife  during 
life ;  and  also  subject  to  giving  my  said  wife,  during  life,  at  such 
times  as  she  shall  require  it,  one-half  of  all  the  firewood  she  shall 
need  for  her  family  use,  delivered  at  her  residence ;  and  the  other 
moiety  or  purpart,  with  the  appertenances,  I  give  and  devise  to 
my  son  Michael  Charles,  his  heirs  and  assigns  for  ever,  at  the 
valuation  aforesaid,  and  subject  to  giving  to  my  said  wife,  during 
life,  at  such   times  as  she   shall  require  it,  one-half  of  all   the 

28  P.  F.  Smith— 29 


Digitized  by  VjOOQIC 


450  SUPREME  COURT  [HarrUburg 

[Charles  v.  Huber.] 

fire-wood  she  shall  need  for  her  family  use,  delivered  at  her 
residence. 

"  My  messuage  or  tenement  and  tract  of  about  forty  acres  of  land, 
in  Pequea  township,  as  aforesaid,  adjoining  my  other  land,  and 
which  I  purchased  from  John  Herman,  with  the  appertenances,  I 
give  and  devise  to  my  son,  Jacob  Charles,  his  heirs  and  assigns 

for  ever,  at   the   valuation   of  one  hundred [erasurb] 

dollars  per  acre."     New  valuations  were  written  over  the  erasures. 

Then  followed  directions  to  the  three  sons,  Henry,  Michael  and 
Jacob,  to  pay  *'  and  account  to  my  estate  for  the  amount  of  the 
valuations  of  my  estate  hereinbefore  devised  to  them,"  the  valua- 
tion, except  the  $6000,  which  was  to  be  invested  for  the  use  of  his 
wife,  to  be  paid  to  certain  of  his  children  in  the  amounts  specified. 
The  residue  of  his  estate  was  to  be  divided  in  equal  shares  amongst 
nine  children,  including  Harry,  Michael  and  Jacob ;  he  excluded 
from  this  distribution  two  children,  on  the  ground  that  they  had 
inherited  their  mother's  estate. 

The  plaintiffs  then  rested. 

The  defendants  read  the  deposition  of  William  Carpenter,  one 
of  the  subscribing  witnesses  to  the  will.  He  testified  that  the 
paper  was  written  by  him,  and  that  he  saw  Henry  Charles  sign  it 
on  the  day  of  its  date.  "  There  was  an  alteration  made  in  two 
places  in  the  valuation  of  the  real  estate  devised  to  his  sons ;  ''^  *  the 
valuations  were  higher  than  they  are  now ;  the  one  was  ?25  or  J35 
higher,  I  think,  and  the  other  $30  or  $35,  to  the  best  of  my 
recollection.  I  think  there  were  two  words  in  each  case,  where 
there  are  erasures,  and  ink  lines  drawn  over  them.  Although 
uncertain  as  to  the  amounts  that  they  were,  I  am  certain  that  they 
were  higher  than  they  now  are,  in  those  two  devises,  at  the  time  the 
will  was  signed  than  they  now  appear  upon  the  fewe  of  the 
paper.  These  alterations  were  made  before  the  death  of  my  son 
Albert,  which  occurred  in  December,  1871 ;  I  think  these  altera- 
tions were  made  in  the  summer  of  1871,  in  my  office,  by  me,  while 
he  was  sitting  by  my  side ;  I  do  not  think  that  any  other  person 
was  in  my  office  at  the  time.  After  the  alterations  were  made 
Mr.  Charles  acknowledged  the  will  in  the  presence  of  my  son 
Albert  and  myself;  at  the  time  Mr.  Charles  signed  his  will  mv 
son  Albert  and  I  signed  it  as  witnesses ;  my  son  Albert  is  dead, 
and  this  is  his  signature  to  the  will ;  after  the  date  of  the  will, 
during  the  lifetime  of  my  son,  Mr.  Charles  came  to  my  office  and 
requested  me  to  make  these  alterations.  After  the  alterations 
were  made,  as  he  wished  them,  he  acknowledged  the  will  in  my 
presence  and  in  the  presence  of  my  son  Albert;  he  preferred 
these  alterations  in  the  place  of  making  a  codicil." 

The  plaintiffs  then  proved  by  W.  W.  Brown,  Esq.,  who  said  he 
knew  the  handwriting  of  A.  E.  Carpenter,  that  his  name  as  a  sub- 
scribing witness  to  the  will  was  A.  E.  Carpenter's  handwriting. 
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The  plaintiffs  requested  the  court  to  instruct  the  jury  to  find  for 
them,  because : — 

1.  The  will  and  alterations  were  sufiSciently  proven. 

2.  If  the  will  with  the  alterations  was  not  sufficiently  proven  the 
will  must  stand  without  the  alterations,  because  alteration  is  not 
revocation. 

The  court  directed  the  jury  to  find  for  the  defendants  which  was 
accordingly  done. 

The  plaintiffs  took  a  writ  of  error  and  assigned  for  error  the  in- 
structions of  the  court. 

S.  H.  Heynolds  and  D.  G,  Ellmaker^  for  plaintiffs  in  error. — 
The  will  and  alterations  were  sufficiently  proven.  A  republication 
of  a  will  may  be  proved  by  parol :  Havard  v,  Davis,  2  Binn.  406  ; 
Jones  V,  Hartley,  2  Whart.  103 ;  Wallace  v.  Blair,  1  Grant  75. 
Where  the  witness  has  died,  proof  of  his  handwriting  is  primfi 
facie  evidence  of  his  attestation  in  due  form  :  1  Redfield  on  Wills 
242,  §  20  ;  Nickerson  v.  Buch,  12  Cush.  332 ;  Hays  v.  Harden, 
6  Barr  409,  412 ;  Greenough  v.  Greenough,  1  Jones  489 ;  Vernon 
V.  Kirk,  6  Casey  218.  Where  interlineations,  &c.,  are  made  in  a 
will,  and  no  mention  is  made  of  them  at  the  time  of  execution 
they  will  be  presumed  to  have  been  made ,  prior  to  execution : 
Wikoff*s  Appeal,  3  Harris  281.  If  alterations  are  not  proved  the 
will  stands  as  originally  made :  Act  of  April  8th  1833,  sect.  13, 
Pamph.  L.  249,  2  Br.  Purd.  1476,  pi.  16 ;  Heise  v.  Heise,  7  Casey 
246.  A  direction  that  the  will  shall  be  destroyed,  which  is  not 
fulfilled,  will  not  be  a  revocation  :  Andrews  v.  Motley,  12  C.  B. 
N.  S.  513;  Runkle  v.  Gates,  11  Ind.  95;  Kent  v.  Mehaffy,  10 
Ohio  (N.  S.)  204 ;  Clingan  v.  Mitcheltree,  7  Casey  25  ;  Dixon's 
Appeal,  5  P.  F.  Smith  424 ;  Jackson  v,  Halloway,  7  Johns.  394  ; 
Short  V.  Smith,  4  East  419  ;  Locke  v.  James,  11  M.  &  W.  901 ; 
Doane  v.  Haddock,  42  Mass.  72 ;  Laughton  v,  Atkins,  1  Pick. 
535. 

0.  J.  Dickey  and  N.  Lightnery  for  defendants  in  error,  cited 
Hock  V,  Hock,  6  S.  &  R.  47 ;  Derr  v.  Greenawalt,  26  P.  F.  Smith 
239 ;  Musser  v.  Curry,  3  W.  C.  C.  R.  481. 

Judgment  was  entered  in  the  Supreme  Court,  May  17th  1875, 
Pbr  Curiam. — The  paper  admitted  to  probate  was  the  altered 
will.  It  was  proved  by  two  witnesses  only.  When  one  of  the 
subscribing  witnesses  testified,  on  the  trial  of  the  issue  devisavit 
vel  noriy  that  the  paper  thus  admitted  on  the  prim&  facie  proof,  was 
altered  after  he  subscribed  the  will,  he  contradicted  the  primS. 
facie  evidence  of  the  probate,  which  left  the  altered  paper  un- 
proved, and  standing  on  the  testimony  of  the  other  subscribing 
witness  only,  who  was  dead.  The  altered  will  was  therefore  with- 
out proof.    The  will  as  it  stood  before  alteration  was  not  proved,  for 
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the  deceased  subscribing  witness  had  not  proved  the  will  as  it  had 
originally  stood,  but  proved  it  only  in  its  altered  state,  which  left 
the  original  text  proved  by  a  single  witness  only.  Then,  the  altera- 
tion being  proved  by  a  single  witness  only,  the  paper  in  neither 
form  was  legally  proved.  The  consequence  is  that  the  paper  fell 
as  a  will.  Judgment  affirmed. 

Myers's  Appeal. 

197   utI  1.  On  the  14th  of  April  Nell  assigned  for  the  benefit  of  creditors,  "  reserv- 

ing 80  much  property  as  the  law  exempts  from  levy,"  &c.  On  the  22d  of 
April  Myers  recovered  judgment  against  him  on  a  note  waiving  the  exemp- 
tion. Hddf  that  Myers  had  no  standing  to  claim  in  the  distriboUon  of  the 
fund  assi^ed. 

2.  Waiver  must  be  asserted  by  execution  or  attachment  i^;ainst  the  reser- 
vation. 

3.  By  the  assignment  the  properi^  passed  to  the  assignee  for  the  purposes 
of  the  trust  to  be  administered  as  directed  by  the  deed  creating  it 

May  7th  1875.  Before  Agnew,  C.  J.,  Saarswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Court  of  Common  Pleas  of  Adams  countt/ : 
No.  99,  to  May  Term  1875.  In  the  distribution  of  the  estate  of 
William  Nell  and  wife  under  deed  of  assignment  for  the  benefit  of 
creditors  to  Michael  B.  Blauser,  dated  April  14th  1873.  The 
assignment  was  of  all  their  real  estate,  being  a  house  and  lot  in 
Mechanicsville,  and  all  their  personal  property,  &c.,  "  reserving 
out  of  said  assigned  property  so  much  property  as  the  law  of  this 
Commonwealth  exempts  from  levy  and  sale  on  execution  to  the 
value  of  $300,  in  property  personal  and  real,  which  is  hereby  re- 
served, and  to  be  set  apart  and  appraised  in  a  manner  provided  by 
law,  *  *  *  and  if  said  property  cannot  be  so  set  apart,  then  said 
amount,  or  the  residue  thereof,  is  claimed  and  reserved  out  of  the 
proceeds  of  said  house  and  lot  when  sold,"  &g. 

The  inventory,  &c.,  of  the  property  assigned,  Ac,  made  by  the 
appraisers  appointed  by  the  court  was : — 
"  House  and  lot  in  Mechanicsville,  subject  to  lien  of  judg- 
ment, &c $315 

There  was  also  an  inventory  and  appraisement  of  property  re- 
served and  retained  by  William  Nell,  under  his  deed  of  assign- 
ment, &c.;  viz : 

A  number  of  articles  of  personal  property  specified  amount- 
ing to        $12.87 

To  this  was  added,  signed  by  the  appraisers : 

^^  The  said  William  "NeW  claims  to  retain  under  the  reservation 

in  the  assignment  a  portion  of  the  real  estate,  and  we  find  said  real 

estate  to  consist  of  a  house  and  lot  in  Mechanicsville,  Adams 

county,  and  that  it  cannot  be  divided  so  as  to  set  apart  any  portion 
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of  it  to  said  William  Nell,  and  therefore  we  so  return,  and  find 
him  entitled  to  $287.13,  out  of  the  proceeds  when  sold." 

A  number  of  exceptions  to  this  inventory  were  filed  by  Moses 
Myers,  a  creditor  of  the  assignor,  viz. : — 

That  the  exceptor  was  a  creditor  holding  a  note  waiving  the 
exemption  ;  that  the  real  estate  appraised  passed  to  the  assignee 
and  should  be  sold  and  the  proceeds  be  distributed  amongst  the 
creditors ;  and  that  there  was  no  law  authorizing  the  return  of  the 
appraisers  appended  to  the  inventory. 

The  note  of  Myers  was  dated  May  18th  1872,  for  $266,  payable 
in  ten  months,  waiving  the  rights  of  the  assignor  under  the  exemp- 
tion law.  On  this  note  judgment  had  been  recovered  April  22d 
1873  for  $281.02. 

The  exceptions  were  dismissed  by  the  court  for  the  reason  that 
there  was  no  application  for  confirmation. 

The  assignee  filed  an  account  April  21st  1874,  charging  himself 
with  the  personal  property  appraised  $12.87,  proceeds  of  the  real 
estate  $405,  and  some  other  items ;  in  all  $576.69.  Amongst  the 
credits  was  :  "  Paid  assignor  under  the  exemption  law"  $800. 

There  were  other  items  of  credit ;  the  balance  for  distribution 
was  $61.28. 

May  26th  1874,  Myers  excepted  to  the  credit  of  the  payment 
of  $800  to  the  assignor,  because  there  was  no  authority  of  law  for 
its  payment,  &c. 

The  exceptions  to  the  account  were  dismissed,  March  27th  1875, 
by  the  court,  McLean,  P.  J. 

Myers  appealed  to  the  Supreme  Court  and  assigned  for  error : 
dismissing  the  exceptions  to  the  appraisement  and  to  the  accountt 

D.  McConaughy^  for  appellant. 

R.  G.  MeCreary^  for  appellee. 

Judgment  was  entered  in  the  Supreme  Court,  May  17th  1875, 
Per  Curiam. — The  appellant's  claim  is  not  upon  the  fund  as- 
signed, and  for  distribution,  and  he  therefore  has  no  standing  in 
this  proceeding.  The  assignor  reserved  his  exemption  of  $300 
under  the  Act  of  1849.  The  appellant's  claim  on  the  ground  of  a 
special  waiver  of  exemption  must  be  asserted  in  the  usual  way  by 
exemption  or  attachment  against  the  reservation — that  is,  the  goods 
or  money  set  apart  under  the  assignment,  and  not  passing  into  the 
fund.  !By  the  assignment  the  property  of  the  assignor  passed 
to  the  assignee  for  the  purposes  of  the  trust,  and  of  course  was 
not  subject  to  exemption.  The  assignee  must  administer  his  trust 
according  to  the  deed  creating  it;  leaving  creditors  who  claim 
special  privileges  against  the  debtor  to  assert  their  claims  in  a  way 
to  reach  that  only  which  the  debtor  reserved  to  himself. 

Decree  affirmed  with  costs  and  appeal  dismissed. 
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jg  ^^1     East  Brandy  wine  and  Waynesburg  Railroad  Co. 
78 — 'm  versus  Eanck. 

1.  The  measure  of  damages  to  an  owner  for  the  location,  &c.,  of  a  rail- 
road through  his  land,  is  the  difference  between  the  value  of  the  property  as 
a  whole  before  the  opening  of  the  road  and  the  value  as  affected  by  tne  road. 

2.  The  declarations  of  the  owner  of  the  land  as  to  its  value,  his  offer  of 
it  at  a  fixed  price  and  sale  of  a  portion  of  it,  are  evidence  on  the  question 
of  damages,  as  constituting  his  estimate  of  its  value. 

May  8th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lancaster  county :  No. 
108,  to  May  Term  1876. 

This  case  commenced  in  a  proceeding  by  viewers  to  assess  dam- 
ages by  reason  of  the  construction  of  the  East  Brandywine  and 
Waynesburg  Railroad  through  the  land  of  Jacob  Ranck.  The 
viewers  having  reported,  there  was  an  appeal  to  the  Court  of  Com- 
mon Pleas,  where  an  issue  was  formed  January  29th  1873,  as  in  an 
action  of  trespass  q»  c.f.y  in  which  Jacob  Ranck  was  plaintiff,  and 
the  East  Brandywine  and  Waynesburg  Railroad  Company  were 
defendants. 

At  the  opening  of  the  trial,  January  27th  1875,  before  Living- 
ston, P.  J.,  the  defendants,  in  answer  to  the  call  of  the  plaintiff, 
stated  that  they  ^'  take  98-lOOths  of  an  acre,  measuring  to  the  top 
of  the  slope  where  there  are  cuts,  and  bottom  of  bank  where  there 
are  embankments." 

The  plaintiff  then  called  William  Kennedy,  a  surveyor,  who  had 
taken  a  measurement  of  the  land  occupied  by  the  company ;  he 
said  that  the  quantity,  including  52  perches  allowed  for  fences,  was 
1  acre  11  perches.  The  whole  length  of  the  road  through  plain- 
tiff^s  land  was  1410  feet ;  his  dwelling-house  was  distant  from  the 
road  85  feet  9  inches ;  his  barn  89  feet  9  inches.  The  entire 
quantity  of  the  plaintiff's  farm  had  been  67  acres  77  perches ;  28 
acres  64  perches  had  since  been  sold  and  there  remained  39  acres 
13  perches,  owned  by  plaintiff  at  the  trial.  A  turnpike  road  sepa- 
rated the  39  acres  from  the  28  acres. 

J.  Worst  testified  much  in  detail  as  to  the  damages  resulting  to 
the  plaintiff ;  amongst  other  things  he  said  the  road  was  cut  out 
between  the  house  and  barn ;  he  said  also  that  he  could  not  tell 
the  value  of  the  whole  tract  or  the  difference  of  the  value  by  reason 
of  the  railroad ;  that  he  could  not  say  what  it  would  bring  at 
the  time  of  the  trial.  The  witness  then  said  he  thought  the  dam- 
age to  the  whole  farm  would  be  from  $2500  to  $8000. 

On  cross-examination  he  said,  before  the  railroad  was  located  he 
thought  the  land  would  have  brought  J200  per  acre ;  it  was  offered 
at  public  sale  a  year  or  two  previously  and  bid  to  ?180  to  $181 
per  acre  for  the  whole ;  the  tendency  of  prices  since  had  been 
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downward.  At  the  time  the  tract  was  offered  for  sale  the  28  acres 
would  have  been  worth  $160  per  acre ;  there  was  no  buildings  on 
them. 

The  defendant,  on  cross-examination,  asked  the  witness  : — 

"  Whether  after  the  railroad  was  graded  through  Ranck's  pro- 
perty Mr.  Ranck  didn't  sell  28  acres  north  of  the  turnpike,  said 
tract  constituting  part  of  the  67  acres,  for  $160  per  acre,  being 
the  highest  price  the  witness  states  the  land,  this  tract,  was  worth 
before  the  railroad  took  any  part  of  the  67  acres." 

On  objection  the  question  was  not  allowed  because  not  cross-ex- 
amination, and  a  bill  of  exceptions  sealed.  This  was  the  1st  assign- 
ment of  error. 

The  plaintiff  examined  a  great  many  witnesses,  as  to  the  value 
of  his  farm  generally  before  and  after  the  location  of  the  road,  and 
as  to  particular  items  of  damages  resulting  from  making  it. 

The  plaintiff  rested. 

The  defendant  offered  to  prove : — 

"  That  the  plaintiff,  in  the  fall  of  1871,  offered  to  sell  this  farm 
of  67  acres  for  $182  per  acre,  and  that  this  willingness  on  the  part 
of  Mr.  Ranck  was  absolute,  and  that  the  witness  informed  Mr. 
Ranck  he  was  willing  to  take  the  place  at  that  price  if  the  railroad 
should  be  made  through  it ;  that  he  offered  to  sign  a  contract  of 
purchase  and  pay  on  it  the  sum  of  $100 ;  if  the  railroad  should  be 
made  he  would  take  the  farm  at  that  price,  and  if  the  railroad  should 
not  be  made  Mr.  R.  might  keep  the  land  and  also  the  $100,  and  that 
the  contract  only  failed  between  the  parties  because  Mr.  Ranck 
wanted  witness  to  take  the  property  at  $182  per  acre,  even  if  the 
railroad  should  not  be  made  ? 

Also,  to  ask  a  witness  whether  or  not  Mr.  Ranck  sold  this  pro- 
perty, the  whole  67  acres,  in  the  fall  of  1871,  before  this  railroad 
was  located. 

Also,  to  prove  by  the  witness,  that  in  the  fall  of  1871,  plaintiff 
itlformed  him  that  he  valued  his  land  at  $182  per  acre,  and  was 
willing  to  take  that  for  it. 

Also,  to  prove  that  in  the  fall  of  1872  Ranck  sold  off  part  of 
this  farm,  28  acres  and  64  perches,  at  $160  per  acre,  and  that  he 
was  offered  $180  for  the  39-acre  tract  at  same  time. 

These  offers  were  objected  to,  rejected  by  the  court,  and  several 
bills  of  exceptions  sealed.  They  constitute  the  9th,  10th,  11th  and 
13th  assignments  of  error. 

The  defendants  examined  a  great  many  witnesses  upon  the  ques- 
tions of  the  value  of  the  land,  the  amount  of  damage  resulting 
from  the  location  of  the  railroad,  &c. 

A  witness  testified  that  the  plaintiff  had  offered  his  property  at 
public  sale  in  1870.  The  defendant  then  proposed  to  prove  by  him 
that  the  price  bid  at  the  public  sale,  per  acre,  on  the  67  acres,  was 
less  than  the  value  put  on  the  land  by  the  witnesses  in  this  case. 
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The  offer  was  objected  to  by  the  plaintiff,  rejected  by  the  court, 
and  a  bill  of  exceptions  sealed.  This  constituted  the  l6ch  assign- 
ment of  error. 

The  defendants  offered  to  prove,  by  another  witness,  "that 
within  the  last  ten  days  plaintiff  stated  he  would  not  now  take 
$10,000  for  the  39  acres  and  13  perches  now  remaining  in  his 
ownership,  being  the  portion  on  which  the  railroad  is  laid ;  and 
also  to  prove,  in  connection  with  the  foregoing,  that  this  enhance- 
ment of  the  value  of  plaintiff's  property  is  the  result  of  the  build- 
ing of  the  railroad,  and  is  special  and  peculiar  to  plaintiff's  property, 
and  is  not  general  with  other  farm  land  in  the  neighborhood." 

This  was  objected  to  by  plaintiff,  rejected  by  the  court,  and  a  bill 
of  exceptions  sealed.  The  court  stated  that  they  would  allow  defend- 
ants to  prove  the  last  part  of  the  offer,  viz. :  That  the  property  has 
been  enhanced  in  value  by  building  railroad  and  any  advantages 
that  are  special  and  peculiar  to  plaintiff's  property. 

This  constituted  the  18th  assignment  of  error. 

After  an  elaborate  charge  the  jury  rendered  a  verdict  for  the 
plaintiff  for  $2508. 

The  defendants  took  a  writ  of  error  ;  they  assigned  twenty-one 
errors.  Those  passed  on  in  the  opinion  of  the  Supreme  Court 
related  principally  to  the  rulings  on  questions  of  evidence,  and 
are  found  in  the  several  bills  of  exceptions  heretofore  stated. 

^.  J7".  Tundt  and  ff.  M.  Norths  for  plaintiffs  in  error. 

S.  B.  Eby  and  N.  HUmakery  for  defendant  in  error. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  May 
25th  1875. 

The  practice  of  multiplying  exceptions  is  not  to  be  commended. 
In  this  case  there  are  no  less  than  twenty-one.  A  lesser  number 
would  not  have  diminished  the  importance  of  the  case.  For  con- 
venience they  may  be  divided  into  two  classes,  viz :  1st.  Such  as 
relate  to  the  admission  or  rejection  of  evidence ;  and  2d.  Such  as 
relate  to  the  charge  of  the  court.  It  is  sufficient  to  say  generally 
in  regard  to  the  latter,  that  the  learned  judge  of  the  court  below 
has  indicated  the  principles  of  law  applicable  to  this  case  with 
sufficient  accuracy.  But  we  think  there  was  error  in  excluding 
the  evidence  referred  to  in  the  1st,  9th,  10th,  11th,  13th,  16th 
and  18th  assignments  of  error.  The  evidence  all  bore  upon  the 
value  of  the  property,  either  just  before  or  after  the  railroad  was 
opened  through  it.  The  issue  was  as  to  the  amount  of  damages 
caused  to  this  particular  property  by  the  opening  of  the  road.  It 
is  the  settled  rule  that  the  measure  of  damages,  in  such  cases,  is 
the  difference  between  the  value  of  the  property  as  a  whole  before 
the  opening  of  the  road  and  its  value  as  affected  by  the  road.     It 
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is  not  necessary  to  refer  to  the  long  line  of  cases  which  settle  this 

?rinciple.  The  more  recent  ones  are  the  Danville,  Hazelton  and 
ITilkesbarre  Railroad  Company  v.  Oearheart  and  the  Pennsylvania 
and  New  York  Canal  and  Railroad  Company  v.  Madill,  both  of 
which  were  decided  within  the  present  year  and  not  yet  reported. 
As  evidence  bearing  apon  the  value  of  this  property^  Ranck's  own 
declarations  were  certainly  competent  when  offeredVby  the  com- 
pany. His  offer  of  it  at  a  fixed  price  and  a  sale  of  a  portion 
of  it  were  facts  proper  to  go  to  the  jury  as  constituting  his  estimate 
of  its  value. 

It  is  true  the  sale  of  a  portion  of  the  property  does  not  fix  with 
certainty  its  market  value  as  a  whole^  but  it  is  an  element  fair  to  be 
considered  by  the  jury.  If  one-half  of  the  property  had  been  sold 
for  more  than  he  had  valued  the  whole  of  it  prior  to  the  opening 
of  the  road,  surely  the  jury  would  have  a  right  to  consider  such  a 
circumstance  in  passing  upon  his  claim  for  damages.  While  the 
evidence  referred  to  was  not  conclusive,  nor  perhaps  very  import- 
ant, it  ought  not  to  have  been  excluded.  The  plaintiff  had  called 
his  neighbors  to  prove  the  value  of  his  property  prior  to  the  open- 
ing of  the  road,  and  the  injury  caused  by  such  opening.  It  was 
competent  for  the  defendants  to  rebut  this  evidence  by  the  acts  and 
declarations  of  the  plaintiff  himself.  We  do  not  see  any  serious 
error  in  any  of  the  remaining  assignments. 

Judgment  reversed  and  a  venire  facia%  de  novo  awarded. 


Penn  Township  versus  Perry  County, 


1.  By  an  Act  of  Assembly,  Dauphin  and  Perry  counties  were  required  to 

rebuild  a  bridge  across  the  «funiata  which  separated  them  :  the  cost  not  to        .. 

exceed  a  sum  named.  The  bridge  was  built  bv  contract  for  the  sum  and  78  457| 
accepted  from  the  contractor.  The  filling  up,  4c.,  of  the  approaches  to  the  f  34  SC  *225' 
end  of  the  bridge  in  Perry  county  were  not  made,  leaving  it  inaccessible,  i  34  SC  *226 
Held,  that  the  county  and  not  the  township  in  which  the  bridge  ended  was 

bound  to  complete  the  approaches. 

2.  The  approach  to  a  bridge  and  the  bridge  are  both  parts  of  the  highway. 

3.  A  bridge  is  incomplete  until  every  thing  necessary  for  use  has  been 
applied,  and  every  such  appliance  is  part  of  the  bridge. 

May  10th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Merour, 
Gordon,  Paxson  and  Woodward  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Perry  county :  Of  May 
Term  1875,  No.  25. 

To  the  August  Term  1874,  of  the  court  below,  an  amicable 
action  was  entered  between  the  township  of  Penn,  plaintiff,  and 
the  county  of  Perry,  defendants.  A  case  stated  was  filed  in  the 
action  containing  these  facts  : — 

On  the  24th  of  March  1878,  an  Act  of  Assembly  was  passed 
enacting,  that  the  commissioners  of  Dauphin  and  Perry  counties 
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be  required  to  erect  a  public  bridge  over  the  Juniata  river  from  a 
point  on  Duncan's  Island  in  Dauphin  county  to  a  point  in  Penn 
township,  Perry  county,  &c.,  on  the  site  and  piers  of  a  former 
bridge  swept  away  by  the  flood  of  1865,  kc,  "and  the  com- 
missioners are  hereby  directed  to  provide  means  equally  from 
each  county,  and  cause  the  bridge  to  be  erected  as  speedily  as  pos- 
sible," the  (^st  not  to  exceed  $18,000.  The  commissioners  con- 
tracted for  the  erection  of  the  bridge  for  918,000,  the  specifications 
provided  for  the  abutments  and  '^  wing-walls  to  be  of  sufficient 
length  to  retain  the  embankment,  *  *  *  the  back  of  the  abutment 
to  be  filled  in,"  4c.  The  bridge  was  completed  by  the  contractor 
according  to  the  specifications  ;  it  was  taken  off  his  hands  and  he 
paid  the  full  contract  price,  but  it  ^'  was  inaccessible  by  reason  of 
there  being  no  embankment  or  filling  up  of  the  approaches  to  the 
bridge  between  the  wing-walls,  nor  was  the  bed  of  the  public  road 
leading  to  said  bridge  raised  or  changed  in  any  way  by  the  con- 
tractor so  as  to  enable  travellers  to  get  upon  the  structure  of  the 
bridge  with  their  horses  and  wagons  or  other  vehicles  on  the  Perry 
county  side."  The  estimated  cost  of  raising  the  road-bed  and 
completing  the  approaches  was  from  $200  to  $300. 

The  question  for  the  decision  of  the  court  was  whether  it  was 
the  duty  of  the  Penn  township  or  the  duty  of  Perry  county  to  have 
the  approaches  to  the  bridge  on  the  Perry  county  side  completed. 

If  the  court  should  be  of  the  opinion  that  it  was  the  duty  of  the 
township  to  complete  the  approaches,  &c.,  judgment  to  be  entered 
against  the  township  for  costs ;  if  the  court  should  be  of  the  opin- 
ion otherwise,  judgment  to  be  entered  against  the  county  for  costs. 

The  court  entered  judgment  for  the  defendant,  which  was  as- 
signed for  error  on  the  removal  of  the  record  by  the  plaintiff  to 
the  Supreme  Court  by  writ  of  error. 

(7.  A.  Bamettj  for  plaintiff  in  error. — A  bridge  is  but  a  substi- 
tute for  a  ferry :  Shearman  &  Redfield  on  Negligence  288.  It  is 
the  duty  of  the  county  to  erect  bridges  :  Commonwealth  v.  Monroe 
County,  2  W.  &  S.  495,  and  if  any  change  in  a  road  by  reason  of 
making  a  bridge  is  necessary  the  county  must  do  it.  At  common 
law  the  approaches  to  a  bridge  are  to  be  made  by  the  county : 
Shearman  &  Redfield  on  Negligence  294,  sect.  252 ;  Rex  v.  West- 
riding  of  York,  7  East  588;  Rex  v.  Same,  2  Id.  842;  King  v, 
Bucks,  12  Id.  192;  2  Bacon's  Ab.  "Bridges."  "Bridge"  im- 
ports not  only  the  structure  over  the  stream  but  its  approaches, 
&c. :  Shearman  &  Redfield  on  Negligence  295,  sect  253. 

(7.  «7.  T.  Mclntire^  for  defendant  in  error. — Statutes  are  to  be 
construed  according  to  the  natural  meaning  of  their  words  and 
supposed  errors  cannot  be  corrected  by  the  courts :  Dwarris  on  Stat- 
utes 144,  rule  9.     A  bridge  is  a  structure  across  a  stream  for 
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ease,  &c.,  of  travellers:  Jacob's  Law  Diet.,  Webster's  Diet.,  ad  ver- 
bum.  Highways  and  bridges  are  distinct :  Angell  on  Highways, 
sect.  40  ;  Commonwealth  v.  Breed,  4  Pick.  460. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court.  May 
24th  1875. 

Under  the  provisions  of  the  Act  of  the  General  Assembly  of 
1873,  the  bridge  in  question,  over  the  Juniata  river,  was  erected 
at  the  joint  expense  of  Dauphin  and  Perry  counties,  and  was  fully 
completed,  except  that  the  space  between  the  wing-walls,  on  the 
Perry  county  side  of  the  river,  was  not  filled  in  with  earth  or  other 
material,  so  as  to  make  the  approach  to  the  main  superstructure 
possible.  The  question  presented,  in  the  case  stated,  for  the  solu- 
tion of  the  court  below,  was  whether  the  township  or  county 
was  liable  for  the  expense  of  this  filling,  so  as  to  make  the 
bridge  accessible  to  the  public,  for  whose  convenience  it  was 
erected.  The  learned  judge  below  held  that  this  liability  rested 
upon  the  township ;  and  this  on  the  ground  that  the  wing-walls 
and  earth  filling  were  not  technically  part  of  the  bridge  proper,  but 
rather  part  of  the  road  leading  thereto.  We  cannot  subscribe  to 
this  doctrine.  That  the  approach  to  a  bridge  is  part  of  the  high- 
way is  doubtless  true,  but  so,  also,  is  the  bridge  itself;  and  as  the 
construction  of  this  part  of  the  highway  is  too  expensive  for  the 
township  to  bear,  therefore  it  is  imposed  on  the  county.  The 
design  of  bridging  is  to  provide  a  safe  and  convenient  passage  for 
the  public  over  some  stream  or  ravine,  but  no  such  passage  is 
afforded  when  the  structure  cannot  be  approached.  Can  a  house 
be  said  to  be  finished  until  there  are  steps  up  to  its  doors  or  stairs 
to  its  chambers?  And  how  can  a  bridge  be  said  to  be  completed 
without  the  proper  means  of  access  ?  Certainly  this  is  so  neces- 
sary to  its  use,  that  without  it,  the  structure  is  a  vain  thing; 
utterly  useless  and  of  no  account.  The  bridge  is  incomplete  until 
everything  necessary  for  its  proper  use  has  been  supplied,  and 
every  such  necessary  appliance  is  part  of  the  bridge.  When, 
therefore,  the  Act  of  Assembly  directed  the  counties  of  Dauphin 
and  Perry  to  build  this  bridge  over  the  Juniata,  it  meant  that 
these  two  counties  without  the  aid  of  the  townships  should  provide 
a  safe  and  convenient  passage  or  highway  over  that  river,  and  not 
merely  that  they  should  set  up  a  structure  which  the  public  could 
not  reach. 

The  judgment  is  reversed,  and  judgment  is  now  entered 
on  the  case  stated,  in  favor  of  the  township  of  Penn, 
and  against  the  county  of  Perry,  for  the  costs  of  this 
case,  and  it  is  ordered  that  the  record  be  remitted  to 
the  court  below  for  execution. 
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21 BC  ^232  Stevick  versics  Commonwealth. 

1.  Misdemeanor  and  felony  may  be  joined  in  an  indictment,  except  where 
the  offences  are  repugnant  in  their  nature  and  legal  incidents,  and  the  trial 
and  judgment  so  incongruous  as  to  tend  to  deprive  the  defendant  of  some 
legal  advantage. 

2.  Under  the  Act  of  April  3d  1872,  the  defendant  is  incompetent  to  testify 
if  there  be  a  count  for  felony  joined  with  that  for  misdemeanor. 

3.  It  seems  in  such  case  that  the  advantage  of  the  act  can  be  secured  only 
by  asking  that  the  several  charges  be  separately  tried. 

May  10th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Oyer  and  Terminer  of  Oumberland  county : 
OfMayTerml875,  No.  43. 

This  was  an  indictment  found  August  24th  1874,  against  Martin 
Stevick.     It  contained  three  counts  : — 

1.  For  committing  a  rape  on  Clara  E.  Gephart. 

2.  Assault  and  battery  on  Clara  E.  Gephart  with  intent  to  com- 
mit a  rape. 

3.  Fornication  with  Clara  E.  Gephurt. 

On  the  trial  August  26th  1874,  before  Junkin,  P.  J.,  the 
defendant  offered  himself  as  a  witness,  under  the  Act  of  April  3d 
1872,  section  1  (Pamph.  L.  34,  1  Br.  Purd.  625  pi.  21),  which  in 
proceedings  against  persons  charged  with  offences  ^^  not  above  the 
grade  of  misdemeanor,"  allows  the  defendant  upon  his  own  request 
to  be  a  witness. 

The  Commonwealth  objected  to  him  as  incompetent  because  the 
indictment  contained  a  count  for  felony.  On  that  ground  the 
court  sustained  the  objection,  excluded  the  witness  and  sealed  a 
bill  of  exceptions.  From  the  charge  of  the  court  below  enough  of 
the  case  is  presented  for  the  understanding  of  the  assignment  of 
error  and  the  application  of  the  principles  of  the  opinion  of  the 
Supreme  Court.     The  court  charged : — 

"  The  prisoner,  Martin  Stevick,  is  charged  by  this  indictment 
with  rape,  defined  in  law  to  be  the  offence  of  having  carnal  knowl- 
edge of  a  woman  against  her  will.  It  is  a  charge  easily  made  and 
difficult  to  defend  against ;  and  so  sensible  is  the  law  of  this  that 
evidence  is  received  on  behalf  of  the  defence,  uniformly  disallowed 
in  all  other  cases.  For  instance  it  is  permitted  the  defendant  to 
show,  where  he  can,  that  the  character  of  the  person  ravished  is 
bad  for  chastity — and  in  order  to  guard  against  false  charges  in 
cases  of  this  kind — it  has  been  deemed  an  important  test  of  the 
sincerity  of  the  woman,  that  while  the  commission  of  the  offence 
was  in  progress  she  cried  aloud,  struggled  and  complained  on  the 
first  opportunity,  and  prosecuted  the  offender  without  delay. 
Where  the  proof  shows  that  the  woman  neither  struggled,  nor 
cried  out,  when  cries  might  even  by  possibility  be  heard,  and  de- 
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layed  invoking  the  arm  of  the  law  for  the  punishment  of  the 
offender,  suspicion  is  justly  aroused,  that  the  charge  is  false  and 
feigned. 

*  *  *  "  But  when  the  female  has  done  all  these  things,  the  law 
gives  great  consideration  to  her  complaint.  [We  could  expect  a 
grown  woman  whose  cries  could  by  possibility  be  heard,  to  cry  out, 
while  a  girl  of  tender  years  could  be  excused  from  so  doing.] 

"  This  little  eirl  Clara  swears,  that  on  the  23d  of  July  last,  the 
prisoner  overtook  her  on  the  road  from  Newburg  (where  she  had 
been  on  business)  to  her  aunt's,  with  whom  she  lived,  passed  her 
near  a  grave-yard,  hitched  his  horse,  came  a  little  way  back  to  the 
stone  bridge  to  meet  her ;  did  meet  her  there  and  offered  her  fifty 
cents  to  permit  him  to  take  liberties  with  her ;  she  declined  the 
offer,  and  he  then  passed  on  in  advance  of  her  a  short  distance, 
and  when  she  came  up  took  hold  of  her,  pulled  her  into  a  fence- 
corner  by  the  wayside,  and  threatened  to  shoot  her  if  she  cried  out, 
then  threw  her  down  and  had  connection  with  her ;  penetrated  her 
person,  but  had  not  completed  sexual  intercourse  before  Mr.  Ramp 
came  or  was  seen  coming  in  the  direction  they  were,  whom  the 
defendant  perceiving  desisted  and  ran  off  and  hid  in  the  neighbor- 
hood of  the  grave-yard.  [She  gives  details  with  minuteness,  and 
if  believed,  makes  out  the  mil  charge  of  rape  against  the  prisoner.] 
She  is  supported  by  Mr.  Ramp ;  the  gentleman  whose  appearance 
interruptea  the  movements  of  the  prisoner ;  in  some  of  the  details, 
such  as  his  coming  into  view  when  he  did ;  her  hurrying  up  after 
him,  and  overtaking,  and  keeping  up  with  him  for  one  and  one- 
half  miles,  although  he  was  on  horseback,  and  telling  him  that 
there  was  a  man  back  at  the  grave-yard  that  she  was  afraid  of. 
And  Mr.  Ramp  says  that  he  told  her  that  he  had  seen  the  bushes 
shake,  but  he  had  seen  no  one.  Thus  she  learned  that  they  were 
not  seen  by  Ramp,  and  that  he  had  nothing  to  disclose,  yet  never- 
theless, she  tells  her  aunt  about  it  next  morning,  and  seemed 
troubled.  Now  these  circumstances  are  important  in  determining 
whether,  as  is  alleged  by  defendant,  she  consented  to  sexual  inter- 
course. If  she  had  done  so  she  was  deeply  interested  in  concealing 
it,  yet  she  tells  her  aunt  about  it  next  morning,  and  at  that  time, 
as  she  had  ascertained  from  Ramp,  no  one  knew  it  but  herself  and 
the  young  man.  Then  it  is  pertinent  to  inquire  why  should  she 
reveal  the  occurrence  to  her  aunt  ?  and  if  she  consented  why  was 
she  in  trouble  ?  and  if  she  consented  why  her  hurry  to  keep  up 
with  Ramp.  Then  it  appears  that  she  had  no  acquaintance  with 
this  defendant ;  they  were  strangers  to  each  other ;  never  spoke 
with  each  other  before ;  lived  four  miles  apart,  and  he  followed 
her  from  his  home  in  Newburg  on  her  way  to  her  home,  and  is  it 
likely  that  parties  who  had  no  previous  knowledge  or  acquaintance 
should  thus  consent  to  sexual  intercourse  on  the  highway  ?  All 
these  things  are  to  be  considered  by  you. 
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"  But  whether  the  crime  of  rape,  in  its  legal  signification  is 
established,  depends  upon  the  following  facts  being  established  to 
your  satisfaction,  and  beyond  a  reasonable  doubt,  namely:  did  the 
prisoner  penetrate  the  person  of  this  girl  Clara  ?  because  unless 
you  are  satisfied  that  such  was  the  case,  the  offence  of  rape  is  not 
made  out,  but  would  amount  to  an  assault  and  battery,  with  intent 
to  commit  a  rape — a  very  different  offence — but  is  also  charged  in 
this  indictment  under  the  second  count.  To  convict  of  rape,  it  is 
necessary  that  the  parson  of  the  girl  should  have  been  penetrated ; 
but  any  entry,  however  slight,  is  sufficient,  and  there  need  be  no 
emission  of  seed.  This  girl,  being  over  thirteen  years  of  age  (she 
is  going  on  fourteen),  was  in  law  capable  of  consenting  to  sexual 
intercourse.  Where  the  consent  of  the  female  is  obtained,  though 
by  fraud  and  deception,  there  is  no  rape ;  but  connection  with  a 
woman  when  insensible  or  unconscious,  from  whatever  cause,  is 
rape.  Absence  of  assent  will  constitute  rape,  except  where  the 
female  is  under  ten  years'  of  age,  because  children  of  such  tender 
years  are  incapable  of  consenting  to  connection.  But  where  the 
consent  is  obtained  by  threats  of  inflicting  great  bodily  injury, 
that  is  not  the  kind  of  assent  which  relieves  the  act  from  the  grade 
of  rape.  But  even  assent  after  the  act  is  committed  is  no  defence, 
and  if  consent  is  given,  but  afterwards  withdrawn  before  the  act, 
and  the  party  instead  of  desisting  goes  on  to  consummation,  that 
would  be  forcible  and  against  consent,  and  the  offence  of  rape  is 
complete.  When  there  is  nothing  to  deter  the  woman  from  resist- 
ing, and  she  is  conscious,  and  able  to  show  dissent  and  does  not, 
it  will  be  taken  as  her  assent.  A  doubtful  or  mixed  case,  that  is, 
where  the  evidence  renders  it  uncertain  whether  the  female  con- 
sented or  not,  the  offence  of  the  rape  is  not  established. 

"  Then  did  this  girl  consent  ?  If  she  did  not,  and  the  prisoner 
forced  her,  and  prevented  her  struggles  and  cries  by  threatening 
violence  to  her  person — great  bodilyharm — and  thus  he  succeeded 
in  penetrating  her  person  but  a  little,  he  is  guilty  of  rape,  and  you 
should  convict.  On  the  question  of  the  consent  of  Clara,  you 
should  consider  the  probabilities  of  one  so  young  as  thirteen  years 
only  being  exposed  to  the  promptings  of  desire,  passion  and  lust. 
Ordinarily  concupiscence  does  not  develop  in  one  so  youthful,  but 
sometimes  it  does,  and  cases  are  not  infrequent  establishing  this 
fact.  Yet  nature  ordinarily  gives  warning  of  the  age  of  puberty. 
♦  ♦  ♦  ])q  yon  discover  any  such  indications  about  this  slender  and 
child-like  form  ?     We  see  none. 

'^  Then  looking  carefully  into  all  the  facts  and  attending  circum- 
stances, do  your  minds  from  these  facts  and  circumstances,  natu- 
rally, without  wishing  or  seeking,  reach  the  conclusion,  that  the 
prisoner  did  assault  this  little  girl,  and  commit  the  crime  of  rape 
upon  her  person  ;  or  failing  in  the  accomplishment  of  his  ultimate 
purpose,  did  his  efforts  only  amount  to  an  assault   and  battery, 
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with  the  intent  to  commit  the  crime  of  rape  ?  If  you  are  satisfied 
beyond  a  reasonable  doubt,  that  he  assaulted  and  consummated 
his  purpose,  then  find  him  guilty  on  the  first  count  of  the  indict- 
ment. If  he  attempted  and  failed,  find  him  not  guilty  of  rape  but 
guilty  of  assault  and  battery  ¥dth  the  intent  to  commit  a  rape.  If, 
howeyer,  there  is  a  reasonable  doubt  as  to  whether  the  prisoner 
assaulted  this  girl  for  the  purpose  aforesaid — ^but  you  are  on  the 
other  hand  satisfied  that  this  sexual  intercourse  was  by  consent  of 
the  girl  Clara — ^you  should  acquit  on  the  first  and  second  counts, 
and  convict  on  the  third  count,  which  is  for  simple  fornication." 

The  jury  found  the  defendant  guilty  on  the  first  count  of  the 
indictment.  He  was  sentenced  to  one  year's  imprisonment  in  the 
Eastern  Penitentiary. 

He  removed  the  record  to  the  Supreme  Court  by  writ  of  error, 
and  assigned  twelve  errors : — 

1.  The  joinder  of  a  count  for  rape  with  a  count  for  fornication. 

2.  Rejecting  the  defendant  as  a  witness. 

4,  6.  The  parts  of  the  charge  in  brackets. 

5,  7,  8,  9,  10.  Statements  by  the  court  as  to  tne  evidence  in 
other  parts  of  the  charge. 

11.  The  court  should  have  charged  that  the  crime  of  rape  was 
not  proved,  and  directed  an  acquittal. 

12.  The  sentence  was  unauthorized — is  illegal  and  void. 

J.  (?.  Vale  and  W,  J,  Shearer  for  plaintiff  in  error,  as  to  what 
constitutes  rape,  cited  Regina  v.  McRue,  8  Carr.  k  P.  641 ;  Rex  v. 
Gammon^  5  Id.  821. 

W.  F.  Sadler  pistrict  Attorney),  F.  JE.  BeUzhoover  and  W. 
JET.  Miller  for  Commonwealth,  defendant  in  error. — As  to  the  right 
to  join  felony  and  misdemeanor  in  the  same  indictment;  they 
cited  Henwood  v.  Commonwealth,  2  P.  F.  Smith  424 ;  Common- 
wealth t;.  Birdsall,  19  Id.  482.  As  to  what  constitutes  rape,  they 
cited  Wharton's  Crim.  L.  1137,  1188 ;  Reg.  v.  Allen,  9  Carr. 
&  P.  31 ;  Rex  r.  Jordan,  Id.  118 ;  Stout  v.  Commonwealth, 
11  S.  &  R.  177 ;  State  v.  Lattin,  29  Conn.  389. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court 
May  31st  1875. 

That  counts  for  felony  and  misdemeanor  may  be  properly  joined 
in  an  indictment,  has  been  established  by  an  unbroken  series  of 
decisions  of  this  court.  Such  a  joinder  is  now  always  permitted 
except  where  the  offences  are  repugnant  in  their  nature  and  legal 
incidents,  and  the  trial  and  judgment  so  incongruous  as  to  tend  to 
deprive  the  defendant  of  some  legal  advantage :  Henwood  v. 
Commonwealth,  2  P.  F.  Smith  424. 

The  offer  of  the  evidence  of  the  prisoner  was  properly  rejected. 
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The  fact  that  the  indictment  contained  a  count  for  misdemeanor 
did  not  make  him  competent,  because  it  contained  also  a  count  for 
felony.  In  such  a  cade,  the  advantage  of  the  Act  of  the  3d  of 
April  1872,  can  probably  only  be  secured  by  asking  that  the 
several  charges  may  be  separately  tried.  The  decision  in  Harman 
V,  The  Commonwealth,  12  S.  &  R.  69,  seems  to  indicate  the  pro- 
priety of  some  such  course.  It  was  said  there  that  "  where  two 
offences  are  charged,  if  the  defendant  can  make  it  appear  that  this 
mode  of  proceeding  will  subject  him  to  unreasonable  diflSculty  or 
embarrassment  on  his  trial,  the  court  have  it  in  their  power  to  pro- 
tect him  by  quashing  the  indictment  or  compelling  the  prosecutor 
to  elect  on  which  count  he  will  proceed  and  discharge  the  defend- 
ant from  the  other." 

If  the  sentences  selected  from  the  charge  on  which  the  fourth 
and  sixth  assignments  of  error  are  based,  were  alone  in  view,  there 
would  be  some  foundation  for  the  complaint  that  the  court  had 
usurped  the  functions  of  the  jury.  But  the  charge  is  to  be  con- 
sidered not  in  disjointed  fragments,  but  as  a  whole.  The  elements 
of  the  crime  of  rape  were  stated,  the  evidence  was  submitted  with 
adequate  accuracy,  and  the  jury  were  left  to  say  whether,  under 
that  evidence,  the  charge  against  the  prisoner  was  made  out. 
That  it  was  not  the  intention  of  the  court  to  lay  down  a  legal  rule 
for  the  decision  of  the  cause  by  saying  that  "  a  girl  of  tender 
years  could  be  excused**  for  failing  to  make  outcry,  is  manifest 
from  the  instructions  subsequently  given.  "  Then,**  the  court 
said,  ^^  did  this  girl  consent  f  If  she  did  not,  and  the  prisoner 
forced  her,  and  prevented  her  struggles  and  cries  by  threatening 
violence  to  her  person — ^great  bodily  harm — and  thus  he  succeeded 
in  penetrating  her  person,  he  is  guilty  of  rape,  and  you  should 
convict.**  In  the  same  way,  the  statement  that  the  evidence  of 
the  prosecutrix,  if  believed,  made  out  the  full  charge  of  rape,  is 
to  be  taken  in  connection  with  the  language  of  the  court  in  later 
portions  of  the  charge,  by  which  the  facts  were  submitted  to  the 
uncontrolled  discretion  of  the  jury.  The  remaining  assignments, 
except  the  last,  relate  to  questions  that  were  legitimate  subjects 
for  discussion  on  a  motion  for  a  new  trial  in  the  court  below,  but 
are  not  open  for  review  on  a  writ  of  error. 

The  twelfth  assignment  asserts  that  the  sentence  was  unauthor- 
ized, and  is  illegal  and  void.  No  reason  is  set  out  in  the  paper- 
book  for  this  allegation.  It  does  not  appear  that  the  attention  of 
the  judge  who  imposed  the  sentence  was  called  to  the  error  that  is 
charged  ;  and  there  would  be  hazard  of  mischief  and  mistake  if 
this  court  were  to  undertake  to  grope  in  the  record  for  the  grounds 
on  which  the  allegation  rests. 

Judgment  affirmed. 
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Garrett  versm  Dillsburg  and  Mechanicsburg  Rail-       ,J|  **j 

road  Co.  Ijg"^ 

1 147    575 

1.  The  charter  of  a  railroad  company  cannot  be  attacked  collaterally  for 
bad  faith  in  obtaining  it 

2.  The  Act  of  April  4th  1868,  authorizes  the  formation  of  railroad  corpo- 
rations, by  persons  subscribing  articles  of  association  which  are  to  be  filed 
with  the  secretary  of  the  Commonwealth,  &c.,  and  become  the  charter  of  the 
company,  but  not  until  $9000  per  mile  have  been  subscribed  and  ten  per  cent 
paid  in  good  faith ;  no  subscription  to  be  taken  without  the  payment  of  ten 
per  cent.  Qarrett  subscribed  the  articles  for  such  corporation,  but  did  not 
pay  the  ten  per  cent. ;  the  articles  were  filed  and  the  certificate  of  charter 
issued.  In  a  suit  against  Garrett  for  his  subscription  after  issuing  the 
certificate :  Hdd,  that  he  was  liable  although  he  had  not  paid  the  ten  per 
cent 

3.  Until  the  requisite  number  of  subscriptions  and  $9000  per  mile  have  been 
obtained,  the  project  is  experimental  and  the  association  binds  no  one. 

4.  Until  the  association  is  ready  to  file  the  articles  of  association,  a  sub- 
scriber may  withdraw. 

5.  If  a  subscriber  suffers  his  name  to  remain  and  the  articles  to  be  filed, 
his  obligation  is  final,  and  he  cannot  set  up  his  omission  against  his  associ- 
ates. 

May  10th  1875.  Before  Agnbw,  C.  J.,  Shaeswood,  Mercur, 
Gordon,  Paxson  and  Woodward^  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Cumberland  county : 
Of  May  Term  1874,  No.  62.  (Re-argument.) 

This  was  an  action  of  assumpsit,  brought  to  the  April  Term 
1872,  of  the  court  below,  by  the  Dillsburg  and  Mechanicsburg 
Railroad  Company  against  Andrew  Garrett.  The  action  was  to 
recover  the  amount  of  subscription  by  the  defendant  to  the  capital 
stock  of  the  plaintiffs.  The  case  of  Bucher  against  the  same  com- 
pany, 26  P.  F.  Smith  306,  was  a  suit  on  a  subscription  to  the  same 
stock,  under  somewhat  different  circumstances. 

The  plaintiffs  were  incorporated  under  the  Railroad  Law  of  April   -^ 
4th  1868,  Pamph.  L.  62,  2  Br.  Purd.  1211. 

The  first  section  authorized  any  number  of  citizens,  not  less  than 
nine,  to  form  a  railroad  company,  and  for  that  purpose,  to  sign 
articles  of  association,  stating  the  name  of  the  company,  &c.,  the 
amount  of  capital,  which  should  not  be  less  than  $10,000  per  mile, 
tbe  names  of  officials,  &c.  The  articles  of  association,  after  being 
acknowledged,  &c.,  as  provided  by  the  act,  to  be  filed  in  the  office  of 
the  secretary  of  the  Commonwealth  and  recorded,  &c.,  shall  be 
the  charter  of  the  company.  The  articles  of  association  not  to  be 
filed  with  the  secretary  of  the  Commonwealth  until  $9000  per  mile  ^ 
be  subscribed,  and  ten  per  cent,  paid  in  cash  to  the  directors ;  if 
the  whole  stock  be  not  subscribed  when  the  articles  are  filed,  &c., 
the  directors  may  keep  the  books  open  until  all  be  subscribed,  &c., 
and  every  subscriber  shall  pay  ten  per  cent,  of  his  subscription,  in 
money,  in  good  faith,  when  he  subscribes,  '^and  no  subscription 
shall  be  received  or  taken  without  such  payment.*' 

28  P.  F.  Smith— 30 
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The  declaration  in  the  first  count  was  that  the  defendant  asso- 
ciated himself  with  others  by  written  articles,  for  the  purpose  of 
constructing,  &c.,  a  railroad,  under  the  name  of  the  Dillsburg  and 
Mechanicsbure  Railroad  Company,  the  capital  stock  to  be  $350,000, 
in  shares  of  $50  each ;  the  defendant  subscribed  for  five  shares, 
for  which  he  agreed  to  pay  $250,  &c.,  setting  out  the  articles  of 
association,  which  prescribed  that  the  name  of  the  association  should 
be  the  Dillsburg  and  Mechanicsburg  Railroad  Company ;  that  the 
length  of  the  road,  as  then  contemplated,  was  about  seven  miles 
from  Mechanicsburg,  in  Cumberland  coun^,  to  Dillsburg,  in  York 
county ;  the  capital  to  be  $350,000,  in  shares  of  $50  each ;  the 
names  of  officers,  &c.,  and  the  subscription  of  the  defendant  to  the 
articles  for  five  shares  of  the  stock,  September  2d  1871. 

The  declaration  contained  the  common  counts  also. 

The  plea  was,  '*Non  assumpsit." 

The  case  was  tried  January  22d  1874,  before  Junkin,  P.  J. 

Plaintiff  ffave  in  evidence  the  articles  of  association,  recorded  in 
the  office  oi  the  secretary  of  the  Commonwealth,  November  1st 
1871,  with  the  subscription  of  defendant  appended  for  five  shares ; 
minutes  of  the  association,  directing  the  calls  for  payment  of  the 
whole  of  the  subscription  in  various  instalments,  the  last  being 
payable  May  1st  1871. 

The  plaintiff  rested. 

The  defendant  then  made  the  following  offers:  1.  That  the 
company  did  not  proceed  to  build  a  road  from  Mechanicsburg,  but 
from  Silver  Spring  township,  a  mile  distant;  that  defendant's  sub- 
scription was  made  at  a  public  meeting,  at  which  time,  the  speakers 
there  stated,  that  if  he  put  down  his  name  it  would  not  bind  him, 
unless  he  p^id  ten  per  cent,  of  the  subscription  money.  The  offer 
was  objected  to,  because  a  change  of  terminus  would  be  an  infringe- 
ment of  corporate  duty,  to  be  taken  advantage  of  exclusively  by 
the  Commonwealth. 

2  and  3  (substantially  the  same).  That  when  the  articles  were 
offered  at  a  public  meeting  of  the  people  of  Mechanicsburg  before 
the  organization  Judge  Watts,  the  president  of  the  association, 
stated  that  it  was  contemplated  to  build  the  road  from  Mechan- 
icsburg to  Dillsburg ;  citizens  were  asked  to  subscribe,  and  were 
told  that  the  meeting  was  preliminary  merely,  and  the  subscribers 
would  not  be  bound  by  their  subscriptions  until  they  were  called 
on  and  actually  paid  ten  per  cent,  of  their  subscriptions ;  that 
they  could  withdn^w  their  subscriptions  before  they  had  paid  the 
ten  per  cent. ;  that  the  meeting  was  called  merely  to  see  what 
could  be  done ;  and  that  defendant  subscribed  on  these  representa- 
tions, believing  them  to  be  true. 

4.  That  when  the  charter  was  about  to  be  applied  for,  the  asso- 
ciation not  having  the  requisite  number  of  shares  to  secure  it, 
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Judge  Watts,  the  president,  subscribed  for  193  shares,  anticipating 
that  the  Cumberland  Valley  Railroad  Company,  who  were  interestea 
in  the  project,  would  take  it,  and  that  as  president  of  the  company, 
he  directed  the  treasurer  to  pay  the  full  amount  of  the  subscription 
to  enable  them  to  secure  the  charter ;  that  this  was  done  and  the 
charter  was  thus  secured ;  this  being  the  mode  in  which  the  $9000 
per  mile  was  paid. 

All  the  offers  were  objected  to  as  irrelevant,  were  rejected  and 
bills  of  exception  sealed. 

The  defendant's  point  and  answer  were : — 

Point :  If  Andrew  Garrett,  the  defendant,  at  the  time  he  sub- 
scribed, did  not  know  what  he  was  subscribing ;  and  was  told  by 
the  parties  who  were  subscribing  at  the  same  time,  that  his  sub- 
scription was  not  binding  until  the  ten  per  cent,  was  paid  by  him ; 
his  subscription  is  not  binding  and  the  plaintiff  cannot  recover. 

Answer :  ^'  These  instructions  are  reftised.  Defendant  was  bound 
to  know  what  he  was  subscribing.  All  that  was  said  about  the 
defendant's  subscription  not  being  binding,  is  of  no  avail." 

The  court  charced :  "  The  defendant  is  liable  under  this  evi- 
dence and  you  will  find  for  the  plaintiff." 

The  verdict  was  for  the  plaintiff  for  $559.94. 

The  defendant  took  a  writ  of  error  and  assigned  for  error : — 

The  rulings  of  the  court  on  the  questions  of  evidence,  the  an- 
swer to  his  point  and  the  charge  of  the  court. 

W.  H,  MUler  (with  whom  was  IT.  New9ham\  for  plaintiff  in 
error. — A  terminus  of  the  road  having  been  changed  the  subscrip- 
tion was  not  binding :  Commonwealth  r.  Pittsburg,  5  Wright  282. 
The  subscription  having  been  made  under  misrepresentation  could 
not  be  enforced:  Custar  v.  Titusville,  G.  &  W.  &  Co.,  13  P.  F. 
Smith  385 ;  Crossman  v.  Penrose  Ferry  Co.,  2  Casey  69 ;  Hack- 
ney V.  Allegheny  Co.  Mut.  Ins.  Co.,  4  6arr  185  ;  Coil  v,  Pittsburg 
F.  College,  4  Wright  445 ;  Pittsburg  &  S.  Railroad  v.  Biggar,  10 
Casey  457 ;  Campbell  v.  McClenachan,  6  -S.  &  R.  171 ;  Miller 
V.  Henderson,  10  Id.  290  ;  Stubbs  v.  King,  14  Id  207 ;  Renshaw 
V.  Gans,  7  Barr  117 ;  Ayer's  Appeal,  4  Casey  179.  The  sub- 
scription was  invalid  without  the  payment  of  ten  per  cent. :  Hiber- 
nia  Turnpike  Road  v.  Henderson,  8  S.  &  R.  219;  Erie  &  Water- 
ford  P.  R.  V.  Brown,  1  Casey  156. 

J.  HayeSy  for  defendants  in  error. 

Chief  Justice  Agnew  delivered  the  opinion  of  the  court,  May 
24th  1875. 

It  is  clear  that  the  charter  of  the  railroad  company  cannot  be 
attacked  collaterally  for  bad  faith  in  obtaining  it;  Cochran  v. 
Arnold,  8  P.  F.  Smith  899.  The  only  question,  therefore,  is 
whether  the  subscription  of  the  defendant  is  illegal  and  void, 
because  of  the  non-payment  of  any  part  in  cash  at  the  time  of 
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making  it.  The  law  does  not  expressly  require  payment  of  ten 
per  cent,  or  any  other  sum  when  making  an  original  subscription 
before  application  for  the  charter.  Whether  non-payment  of  ten 
per  cent  by  each  subscriber,  before  application  for  the  charter,  is 
not  an  act  of  bad  faith  to  the  state,  is  a  different  question,  and  not 
before  us  now.  It  may  be  said,  howeyer,  on  this  point,  it  is  an 
omission  attended  with  risk.  But  whether  a  subscriber  who  suffers 
his  name  to  remain  on  the  articles  until  organization,  can  defeat 
his  subscription  by  non-payment  of  the  ten  per  cent,  is  the  matter 
before  us.  It  would  be  unreasonable  to  hold  that  payment  must 
be  made  at  the  time  of  subscription.  Until  the  requisite  number 
of  subscriptions,  and  the  sum  of  $9000  per  mile  are  obtained,  the 
project  is  experimental  and  inchoate,  and  the  association  has  no 
binding  obligation  on  any  one,  for  until  these  conditions  are  com- 
plied with  no  charter  can  be  had,  and  no  authority  is  yested  in  the 
directors  named  in  the  articles  to  act.  During  the  experiment  it 
would  be  unreasonable  to  require  any  one  to  pay  in  his  money ; 
and  to  whom,  during  this  period  of  uncertainty,  could  the  first 
subscriber  pay  ?  The  important  period  in  the  transaction  is, 
when  the  association  is  ready  to  file  their  articles  in  the  office 
of  the  secretary  of  the  Commonwealth.  Until  this  time  the  whole 
scheme  is  inchoate,  and  the  subscriber  may  withdraw.  But  when 
he  suffers  his  name  to  remain,  and  the  articles  to  be  filed,  and 
organization  of  the  corporation  to  become  complete,  he  is  in  a 
different  position.  His  subscription  is  there  fully  set  out,  and  his 
obligation  final.  Surely  he  cannot  then  be  permitted  to  set  up 
his  own  omission  of  duty  against  his  associates.  He  had  his  locm 
poenitentice  and  suffered  it  to  pass  from  him.  In  the  absence  of  an 
express  provision  of  law  requiring  the  original  subscribers  to  pay 
ten  per  cent,  in  the  manner  required  of  the  subscribers  after  the 
organization,  it  seems  to  us  an  original  subscriber  ought  not  to  be 
permitted  to  escape  from  his  contract  which  he  suffered  to  ripen 
into  a  finality,  by  permitting  bis  name  to  remain  until  organiza- 
tion became  complete,  on  its  faith. 

For  these  same  reasons  it  is  obyious,  that  the  testimony  as  to 
the  part  Mr.  Watts  took,  and  what  he  said  at  the  meeting  to 
obtain  subscribers,  was  not  competent.  It  was  true,  as  he  then 
stated,  that  no  subscriber  would  be  bound ;  his  subscription  then 
was  only  experimental ;  the  scheme  was  inchoate.  But  when  the 
subscriber  suffered  it  to  remain,  and  to  become  a  part  of  the  arti- 
cles of  association  filed,  and  an  organization  founded  upon  it,  the 
case  was  widely  different.  Then  he  could  not  set  aside  his  sub- 
scription. The  fact  that  it  was  not  binding  when  Mr.  Watts  spoke 
did  not  prevent  it  from  ripening  into  a  perfect  obligation  when  the 
articles  were  duly  filed  as  required  by  law. 

Upon  the  whole  case  we  discover  no  reason  for  reversing  the 
judgment.  Judgment  affirmed. 
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Shughart  versus  Moore. 

1.  When  a  promise  is  made  by  one  in  consideration  of  the- execution  of  a 
writing  by  another,  the  promise  may  be  shown  by  parol  evidence. 

2.  Powelton  Coal  Co.  r.  McShain,  25  P.  F.  Smith  238  j  Weaver  t?.  Wood, 
9  Barr  220,  followed. 

May  12th  1876.  Before  Agnbw,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Cumberland  county : 
Of  May  Term  1874,  No.  79. 

This  was  an  action  on  the  case,  brought  January  7th  1870,  by 
Jonas  Shughart  against  Johnston  Moore.  The  cause  of  action  as 
set  out  in  the  declaration  was  in  the  first  count :  That  in  consid- 
eration that  the  plaintiff,  at  the  defendant's  request,  would  move 
on  his  farm,  become  his  tenant  for  one  year,  from  the  Ist  day  of 
April  1869,  to  the  1st  day  of  April  1870,  and  farm  it  on  the  shares, 
the  defendant  would  build  a  suitable  barn  on  the  farm ;  that  the 
plaintiff  did  become  tenant  and  took  possession  of  the  defendant's 
farm,  &c.,  yet  the  defendant  refused  to  erect  the  barn,  and  the 
plaintiff  suffered  great  loss.  In  the  second  count :  That  the  plain- 
tiff being  in  the  occupancy  of  defendant's  farm,  the  defendant  pro- 
posed to  him  that  if  he  would  continue  on  the  farm  from  April  1st 
1870  to  April  Ist  1871,  and  farm  to  the  shares,. the  defendant 
promised  that  he  should  have  the  farm  for  another  year  on  the  shares ; 
that  the  plaintiff  arranged  to  continue,  the  defendant  promising  to 
finish  the  barn  by  the  first  day  of  October  1869,  but  the  defend- 
ant did  not  finish  the  barn  nor  allow  plaintiff  to  remain  on  the 
farm. 

The  case  was  tried  August  19th  1878,  before  Junkin,  P.  J. 

The  plaintiff  testified  that  under  an  agreement  in  writing  with 
the  defendant  he  went  on  his  farm  in  the  spring  of  1869. 

Plaintiff  then  offered  to  prove  that  before  April  1st  1869, 
defendant  proposed  to  him  that  if  he  would  move  on  his  farm  as  a 
cropper,  for  a  year,  the  defendant  would  build  a  barn  "by  har- 
vest ;"  that  plaintiff  agreed  to  it,  and  after  plaintiff  entered  on 
the  farm  the  defendant  brought  him  the  agreement  to  sign  ;  the 
plaintiff  would  not  sign  it  because  nothipg  was  said  in  it  about 
building  the  bam ;  defendant  said  it  was  not  necessary  ;  he  would 
do  as  he  had  promised.  Plaintiff,  relying  on  defendant's  promise 
to  build  the  barn,  was  induced  to  sign  the  agreement,  but  defendant, 
when  called  on  to  build  the  barn,  refused  to  do  it. 

The  defendant  objected,  that  the  offer  was  to  prove  a  contract  by 
parol,  when  there  is  a  contract  for  the  subject  matter  in  writing. 

The  offer  was  rejected  by  the  court,  and  a  bill  of  exceptions 
sealed. 

The  plaintiff  further  testified  that  whilst  he  was  living  on  the 
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farm,  defendant  came  on  it  about  harrest,  and  said  if  plain- 
tiff would  carry  it  on  for  another  year,  defendant  would  put 
up  the  barn  and  have  it  under  roof  on  the  Ist  of  October;  the 
defendant  proceeded  to  build  the  foundations  and  stopped,  and 
plaintiff's  stock  was  without  shelter;  he  detailed  other  injuries, 
which  he  suffered  by  reason  of  the  failure  of  defendant  to  build 
the  bam. 

A.  Layman  testified,  that  in  the  summer  of  1869  defendant  came 
to  the  farm  to  step  off  the  foundation  of  the  barn,  and  he  did  so ; 
that  he  said  to  plaintiff,  "  you  have  been  doinff  well,  you  may  re- 
main another  year,  I  will  put  up  the  barn  for  you."  Plaintiff 
agreed  to  that,  and  said  he  would  stay  if  defendant  would  put  the 
barn  up.  There  was  other  evidence  tending  to  establish  the  plain- 
tiff's case. 

The  defendant  testified  that  plaintiff  went  to  his  farm  in  the 
spring  of  1869 ;  under  the  written  agreement,  defendant  told  plain- 
tiff within  the  first  week  of  April,  that  he  did  not  suit  him,  and 
that  he  must  look  out  for  another  place  at  the  end  of  his  lease. 
Defendant  had  previously  contracted  to  build  a  bam  on  the  farm ; 
he  went  td  the  farm  in  July,  plaintiff  came  in  and  behaved  so  badly, 
that  defendant  told  him  that  he  could  not  have  the  farm.  After- 
wards defendant  went  to  where  the  men  were  quarrying  stone  for 
the  barn ;  plaintiff  attacked  him  with  a  shovel,  saying  he  had  no 
business  there ;  when  defendant  found  that  he  could  not  go  there 
to  see  about  the  building  of  the  barn,  he  directed  the  builder  to  carry 
up  the  walls  and  cover  them,  so  as  to  preserve  them,  and  finish  the 
next  year.  There  was  other  evidence  of  threats  of  injury  to  defend- 
ant when  he  went  to  the  farm  in  relation  to  building  the  barn. 

The  defendant's  third  point  and  the  answer  were : — 

Point.  If  the  jury  believe  that  the  agreement  was  as  stated  by 
Mr.  Layman,  *^  That  Moore  said  he  had  come  to  stake  off  the 
foundation  of  the  bam;  that  he  would  put  up  the  bam  under 
roof  by  the  1st  of  October,  and  that  Shughart  could  remain  on 
the  farm  another  year,  and  Shughart  said  he  would  remain,  pro- 
vided he  put  up  the  barn,"  there  was  no  binding  and  conclusive  con- 
tract of  lease  between  the  parties.  His  remaining  was  optional 
with  Shuehart,  to  stay  or  not ;  and  as  the  barn  was  not  put  up, 
and  Shughart  did  not  stay,  he  cannot  recover  for  the  loss  of  the 
farm  the  succeeding  year,  and  he  cannot  recover  for  any  loss  the 
want  of  the  barn  occasioned,  as  there  was  no  barn  contracted  for  in 
the  written  lease  which  covered  that  year. 

Answer :  "  We  answer  that  if  you  find  that  this  was  the  only  agree- 
ment between  the  parties,  as  set  out  in  this  point,  we  affirm  the 
point,  because  it  does  not  show  a  binding  contract  If  you  find 
that  Moore  said  he  had  come  to  stake  off  the  foundation  of  the 
barn,  that  he  would  put  it  under  roof  by  the  1st  of  October,  and 
that  Shughart  could  remain  on  the  farm  another  year,  and  Shag- 
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hart  said  he  would  remain,  proyided  he  put  up  the  barn/  and 
Moore  did  not  agree  to  put  up  the  barn  if  Shughart  would  remain 
another  year,  this  would  not  constitute  a  contract  between  the 
parties,  but  would  be  mere  propositions,  and  unless  you  find  that 
such  propositions  were  assented  to  upon  both  sides,  it  would  not  be 
a  contract ;  but  if  made  and  accepted,  it  would  be  a  contract,  and 
binding  on  the  parties.     Tou  will  determine  how  this  was/' 

The  court  charged:  *  *  *  "  This  plaintiffalleges  that  defendant 
leased  to  him  for  a  second  year,  and  as  an  inducement  to  the  tenant 
to  accede,  the  defendant  agreed  to  build  the  barn  during  the  con- 
tinuance of  the  written  lease.  We  see  no  difficulty  in  saying,  that 
it  was  competent  for  the  parties  to  provide,  in  the  parol  agreement 
of  lease,  for  the  second  year,  that  the  landlord  should  build  a  barn 
during  the  continuance  of  the  term  covered  by  the  written  lease, 
although  by  the  terms  of  the  latter,  no  barn  was  to  be  erected, 
and  the  plaintiff  bound  to  remain  to  the  end  of  the  term  without  a 
barn.  So  far  as  the  last  contract  conflicted  with  the  written  lease 
for  the  previous  year,  it  superseded  it — or  perhaps  in  this  case  it 
would  be  more  correct  to  say,  that  it  was  an  independent  contract, 
upon  a  new  subject,  both  as  to  the  barn  and  letting  for  the  second 
year — so  that  on  this  point  there  is  no  difficulty. 

^^  The  first  question  is,  did  these  parties  make  an  agreement  ver- 
bally for  the  lease  of  the  farm  for  the  second  year,  and  the  building 
of  the  barn  in  fall  of  1869  ? 

^'  If  you  find  that  no  such  agreement  was  made,  the  plaintiff's 
case  ends  there,  and  you  will  find  for  the  defendant.  [Or  if  you 
find  that  such  an  agreement  was  made,,  and  the  plaintiff  prevented 
the  defendant  from  going  on  with  the  barn,  by  ordering  him  off 
the  premises,  and  threatening  him  with  personal  injury,  and  you 
find  that  it  was  the  fault  of  the  plaintiff  that  the  agreement  was 
not  complied  with  in  building  the  bam — plaintiff  cannot  recover, 
for  he  himself  would  be  the  cause  of  the  injury  he  complains  of.] 
It  was  the  undoubted  right  of  Mr.  Moore  to  be  upon  the  premises 
to  see  afber  the  building  of  the  barn,  and  if  plaintiff,  through  vio- 
lence, rendered  it  dangerous  for  Mr.  Moore  to  be  there,  the  plain- 
tiff ought  not  to  recover  damages  for  what  was  his  own  fault  or 
folly.  But  should  you  find  that  such  agreement  of  lease  was  made, 
and  nothing  was  done  by  Shughart  to  prevent  Mr.  Moore  from 
performing  his  part  thereof — then,  it  would  be  your  duty  to  assess 
the  damages  in  favor  of  the  plaintiff,  and  the  measure  of  these 
damages  would  be  the  injury  the  plaintiff  sustained  for  the  want  of 
the  barn — the  exposure  of  his  stock,  and  the  injury  resulting  there- 
from, up  to  the  7th  January  1870,  when  suit  was  brought ;  although 
such  injury  only  became  apparent  after  the  latter  date,  if  in  fact 
sustained  before;  and  the  loss  the  plaintiff  sustained,  by  reason  of 
defendant  failing  to  carry  out  the  lease  for  the  second  year." 

[On  the  question  of  the  making  of  said  verbal  lease  for  the 
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second  year,  and  building  barn,  the  plaintiff  and  his  son  prove  it — 
the  testimony  of  Layman  does  not  distinctly  prove  it,  and  we  will 
draw  your  attention  to  his  testimony,  when  answering  defendant's 
points.] 

The  verdict  was  for  the  defendant. 

The  plaintiff  took  a  writ  of  error.  He  assigned  for  error :  re- 
jecting his  offer  of  evidence,  the  answer  to  defendant's  third  point 
and  the  parts  of  the  charge  in  brackets. 

J,  (?.  Vale  and  W.  J*  Shearer^  for  plaintiff  in  error. — The  evi- 
dence rejected  was  not  to  vary  the  terms  of  the  lease,  but  to  show 
that  the  promise  which  was  the  inducement  to  execute  the  lease 
was  not  kept :  Partridge  v.  Clarke,  4  Barr  166 ;  Powelton  Coal 
Co.  V.  McShain,  25  P.  F.  Smith  238 ;  Christ  v.  Diffenbach,  1  S. 
&  R.  465  ;  Campbell  v.  McClenachan,  6  Id.  172  ;  Oliver  v.  Oliver, 
4  Rawle  145 ;  Gamp's  Appeal,  15  P.  F.  Smith  476. 

J,  Hay%  and  TT.  H.  Miller^  for  defendants  in  error. — Unless 
an  omission  from  a  writing  has  been  by  fraud  or  mistake,  it  cannot 
be  added  by  parol :  Martin  v.  Berens,  17  P.  F.  Smith  459. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court.  May 
24th  1876. 

The  cases  of  Weaver  v.  Wood,  9  Barr  220  and  Powelton  Coal 
Co.  V.  McShain,  25  P.  F.  Smith  238,  are  full  to  the  point  that  the 
offer  of  evidence  complained  of  in  the  first  assignment  of  error 
ought  to  have  been  receive4*  These  cases  settle  beyond  all  ques- 
tion that  where  a  promise  is  made  by  one  party  in  consideration  of 
the  execution  of  a  written  instrument  by  the  other,  it  may  be  shown 
by  parol  evidence.  It  is  no  answer  to  this,  to  say  that  the  jury 
may  have  found  for  the  defendant  on  the  evidence  upon  the  ground 
that  the  plaintiff  had  prevented  the  defendant  from  fulfilling  his 
contract  to  build  the  barn.  How  can  we  say  that  this  was  the 
point  upon  which  the  evideneo  was  rendered  when  both  points  were 
distinctly  submitted,  and  when  a  very  material  part  of  the  plain- 
tiffs evidence  upon  one  of  them  was  excluded  from  the  considera- 
tion of  the  jury  unlawfully  ?  The  other  errors  assigned  are  not 
sustained. 

Judgment  reversed,  and  a  venire  faciei  de  novo  awarded. 
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Chestnut  versus  Harbaugh  et  al. 

1.  An  executed  contract  is  not  void  although  made  on  Sunday. 

2.  The  Sunday  law  of  1705  does  not  declare  a  contract  made  bn  that  day 
void,  but  the  law  will  not  lend  its  aid  to  enforce  an  executory  contract  so 
made. 

3.  Lyon  sold  to  Chestnut  mules  belonging  to  him  and  in  the  possession 
of  Chestnut,  who  gave  his  note  dated  on  Sunday,  which  he  paid.  Hdd. 
that  the  contract  was  not,  for  that  reason  ?oid,  if  the  mules  had  been  delivered 
to  Chestnut  in  pursuance  of  it. 

4.  The  possession  of  Chestnut  was  primft  facie  evidence  of  his  title. 

May  12th  1875.  Before  Agnbw,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Ftdton  county :  Of  May 
Term  1875,  No.  27. 

This  was  an  issue  under  the  Sheriffs'  Interpleader  Act  of  1848, 
extended  to  proceedings  by  attachment  by  Act  of  January  30th 
1871,  sect.  1,  Pamph.  L.  12,  1  Br.  Purd.  54,  pi.  76. 

The  issue  was  framed  September  4th  1878,  between  George 
Chestnut,  plaintiff,  and  James  H.  Harbaugh  and  Joseph  Cessna, 
defendants. 

The  question  in  this  issue  arose  under  the  following  facts :  James 
G.  Lyon  and  John  W.  Lyon,  residing  in  Fulton  county  in  1873,  and 
being  the  owners  of  a  number  of  mutes,  with  their  harness,  &c., 
used  them  in  their  business  in  Bedford  county.  In  July  1873, 
they  removed  their  mules,  &c.,  from  Bedford  county  to  their  resi- 
dence in  Fulton  county,  which  was  with  Chestnut,  on  premises 
belonging  to  him.  At  that  time,  they  were  indebted  to  Harbaugh 
and  Cessna,  the  defendants.  After  the  mules  came  to  their  resi- 
dence, on  the  premises  of  the  plaintiff,  he  selected  two  mules ; 
they  sold  them  and  their  gears  to  him  for  $300,  and  on  Sunday, 
July  27th  1873,  Chestnut  gave  his  note  to  John  W.  Lyon  for  that 
sum,  payable  in  twelve  months.  On  the  same  day  Lyon  removed 
the  rest  of  the  mules  from  plaintiff's  premises  and  sold  them  to  one 
of  his  creditors.  On  the  30th  of  July  1873,  the  defendants,  alleg- 
ing that  the  sales  by  the  Lyons  were  fraudulent,  issued  an  attach- 
ment out  of  the  Common  Pleas  of  Fulton  county,  under  the 
Act  of  March  17th  1869,  Pamph.  L.  8,  1  Br.  Purd,  53,  pi.  71, 
et  seq.y  and  attached  the  mules  and  gears,  which  had  been  bought 
by  the  plaintiff  from  Lyons.  This  issue  was  then  framed.  The 
questions  raised  upon  the  trial,  were  whether  the  sale  to  plaintiff 
was  fraudulent  and  void  as  against  the  creditors  of  the  Lyons, 
and  whether  it  was  void  as  having  been  made  on  Sunday.  The 
latter  question  only  is  considered  in  the  decision  of  the  Supreme 
Court. 

On  the  trial,  August  5th  1874,  before  Rowe,  P.  J.,  the  plaintiff 
testified  that  he  bought  the  mules  and  harness  at  his  home,  about 
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July  25th  1872,  they  were  in  his  possession  at  the  time ;  the  note 
for  the  price,  $300,  was  dated  July  25th  1873,  which  was  Sunday, 
and  had  been  paid  by  him.  He  bought  the  mules  three  or  four 
days  before  the  day  on  which  the  note  was  dated ;  he  signed  the 
note  on  that  day ;  it  was  witnessed  on  that  day,  but  was  not  de- 
livered on  Sunday.    The  plaintiflF's  first  and  second  points  were : — 

1.  Whether  the  contract  for  the  mules  was  made  on  Sunday  or 
not,  is  immaterial  in  this  issue  between  the  parties  thereto,  and 
cannot  avail  the  defendants  to  defeat  the  plaintiff's  recovery. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  mules  were 
determined  upon,  the  price  fixed,  and  delivery  made  to  Chestnut, 
prior  to  Sunday  the  27th  day  of  July  1873,  the  mere  fact  that  the 
note  for  the  price  was  given  on  that  day,  would  not  avoid  the  contract. 

The  court  refused  the  first  point,  and  affirmed  the  second. 
The  defendants'  second  and  third  points  were  : — 

2.  If  the  jury  believe,  from  the  evidence,  that  the  contract  or 
bargain  between  the  Lyons  and  the  plaintiff  was  not  fully  consum- 
mated until  Sunday,  the  27th  day  of  July,  and  that  then  the  note 
for  the  mules  and  harness  was  signed  and  delivered,  and  that  the 
bargain  was  consummated  on  that  day,  then  the  bargain  or  contract 
of  purchase  and  sale  of  mutes  and  harness  was  absolutely  void,  and 
the  said  property  would  stand,  so  far  as  creditors  were  concerned, 
as  if  there  had  been  no  sale  of  it  to  Chestnut,  and  the  defendants 
having  seized  the  property  by  their  attachment  on  the  30th  of 
July,  their  verdict  must  be  for  the  defendants. 

3.  In  the  absence  of  other  and  better  evidence  that  the  contract 
or  bargain  for  the  sale  of  mules  and  harness  was  made  previously 
to  Sunday,  the  27th  of  July,  the  fact  that«the  note  was  signed  and 
delivered  on  Sunday,  if  proven  to  the  satisfaction  of  the  jury, 
would  be  conclusive  evidence  that  the  contract  or  bargain  was  made 
on  Sunday. 

The  court  affirmed  the  second  point,  and  in  answer  to  the  third 
said : — 

^^  If  you  find  the  note  was  given  on  Sunday,  that  fact  is  one 
tending  to  show  that  the  sale  was  consummated  on  Sunday,  but 
there  is  other  evidence  in  the  case  on  this  point,  and  upon  a  con- 
sideration of  all  of  it  you  will  determine  how  the  fact  was." 

The  court,  in  the  general  charge,  said  : —      ♦  *  * 

"  But  further,  we  are  to  consider  the  effect  of  the  making  of  the 
note  on  Sunday,  if  so  ma4e,  and  the  effect  of  the  consummation  of 
the  bargain  on  Sunday,  if  so  consummated. 

"  If  the  note  was  delivered  on  Sunday  it  was  void,  but  though 
the  note  was  void  if  so  made,  and  no  recovery  could  be  had  on  it, 
yet  still  the  contract  may  be  good,  for  the  contract  created  the 
debt,  and  the  note  was  only  written  evidence  of  the  debt,  and  a 
debt  may  be  good  and  enforcable  in  law  when  the  note  by  which 
it  is   evidenced  is  not  good.     You  will   observe  the  distinction 
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between  the  debt  and  the  evidence  of  it.  If  the  contract  was 
made  on  Sunday,  that  is,  if  the  bargaining  about  the  purchase  was 
ended  and  concluded  on  Sunday,  and  an  agreement  finally  reached 
on  that  day,  then  the  contract  was  void,  and  no  property  passed 
by  means  of  it  to  George  Chestnut,  and  so  the  property  was 
not  his  on  Wednesday  after  when  the  creditors  laid  the  attach- 
ment. But  if  the  contract  was  consummated  on  a  week  day,  a 
bargain  struck  and  concluded,  the  fact  that  the  note  was  given  on 
Sunday  would  not  vitiate  the  contract. 

['^  But  if  you  believe  the  sale  was  not  consummated'  until  the  giv- 
ing of  the  note,  and  that  that  was  the  last  act  in  the  negotiations, 
until  which  they  were  not  concluded,  and  that  the  note  was  given 
on  Sunday,  then  the  sale  was  void.  The  contract  may  be  void, 
whether  the  mules  were  delivered  on  Sunday  or  not.  There  is  no 
positive  evidence  that  they  were  delivered  on  Sunday,  nor  is  it 
clear  when  they  were  delivered ;  the  jury  must  ascertain.  But  the 
question  is  not  when  the  mules  were  delivered  but  when  the  con- 
tract of  sale  was  consummated.  If  you  believe  this  contract  of 
purchase  and  sale  between  Lyon  and  Chestnut  was  consummated 
on  Sunday,  it  was  a  void  contract,  whereby  no  property  passed  to 
Chestnut,  and  there  was  none  in  him  at  the  time  of  the  attach- 
ment, and  if  so,  your  verdict  ought  to  be  for  the  defendants,  for 
the  issue  is  to  try  in  whom  the  right  of  property  to  the  mules  and 
harness  was  at  the  time  the  property  was  attached.]  *  *  *  1( 
there  was  a  bon&  fide  sale  to  him,  not  made  on  Sunday,  and  on 
actual  delivery  of  the  property,  your  verdict  ought  to  be  for 
plaintiff,  otherwise,  for  defendants.'' 

The  verdict  was  for  the  defendants.  The  plaintiff  took  a  writ 
of  error  and  assigned  for  error  the  answers  to  the  plaintiff's  first 
point  and  the  defendants'  second  point ;  also,  the  part  of  the  charge 
in  brackets. 

J,  McD.  Sharpe  (with  whom  was  W.  S.  Alexander)^  for  plain- 
tiff in  error. — Contracts,  although  made  on  Sunday,  if  executed, 
will  not  be  avoided  :  Shuman  v.  Shuman,  8  Casey  90 ;  Bartlett  v. 
Vincr,  Carthew  252 ;  Fox  t;.  Cash,  1  Jones  212 ;  Baker  v.  Lukens, 
11  Casey  146 ;  Sherman  v.  Roberts,  1  Grant  261 ;  Beitenman's 
Appeal,  5  P.  F.  Smith  188;  Foreman  v.  Ahl,  Id.  826;  Kauff- 
man's  Appeal,  20  Id.  261 ;  Smith  v.  Bean,  15  N.  H.  577. 

F.  Jordan  (with  whom  were  Smith  and  Rohin%(m)^  for  defend- 
ants in  error. — A  contract  in  violation  of  the  Lord'sday  is  abso- 
lutely void,  and  no  subsequent  recognition  of  it  can  give  it  validity : 
Bradley  v.  Rea,  14  Allen  20 ;  Frim  v.  Donahoe,  85  Conn.  216 ; 
Pate  V,  Wright,  30  Ind.  476 :  Ryno  v.  Darby,  20  New  Jersey 
£q.  231.     No  property  can  pass  by  means  of  a  void  contract : 
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Dodson  v.  Harris,  10  Ala.  566 ;  Ladd  v.  Rogers,  11  Allen 
209 ;  Woodman  v.  Hubbard,  5  Foster  67 ;  Adams  v.  Gray,  19 
Vermont  858  ;  Williams  v.  Paul,  6  Bing.  653.  A  party  can- 
not set  up  his  own  breach  of  the  law  against  an  innocent  person  : 
Fennell  v.  Ridler,  5  B.  &  C.  406 ;  Bloxsome  v.  Williams,  8 
Id.  232. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court.  May 
24th  1876. 

We  think  the  court  erred  in  instructing  the  jury  that  if  the  con- 
tract of  sale  between  Lyon  and  Chestnut  was  consummated  on 
Sunday  it  was  void,  and  no  property  in  the  mules  passed  to 
Chestnut,  and  there  was  none  in  him  at  the  time  of  the  service  of 
attachment.  We  have  many  authorities,  among  others.  Baker  v. 
Lukens,  11  Casey  146,  and  Shuman  v.  Shuman,  8  Id.  90,  which 
rule  that  an  executed  contract  is  not  void  because  made  on  Sunday. 
The  Sunday  law  does  not  pronounce  such  contracts  void,  but 
because  they  are  c(nvtra  bonoa  mores  the  law  will  not  lend  its  aid 
to  execute  such  as  are  executory.     Where,  however,  as  in  the 

f)resent  case,  they  have  been  executed  by  the  parties,  the  law 
eaves  them  as  it  finds  them.  From  this  it  follows,  that  Chestnut 
having  obtained  the  possession  of  the  property  in  dispute,  by  a 
voluntary  delivery  from  Lyon,  as  against  him  and  all  claiming 
through  him,  the  title  passed  to  and  vested  in  Chestnut ;  for  the 
contract,  though  immoral,  is  irrevocable,  inasmuch  as  the  courts 
will  not  aid  either  party  in  its  revocation,  but  will  leave  him  to 
reap  the  A'uits  of  his  own  wrong.  Such  then  being  the  situation 
of  affairs,  it  follows  that  Chestnut's  possession  was  primfi  facie 
title,  and  if  the  transaction  between  him  and  the  Lyons  was  not 
in  fraud  of,  or  designed  to  hinder  or  delay,  creditors  in  the  collec- 
tion of  their  just  dues,  there  is  no  reason  why  he  should  not  re- 
cover in  this  suit.  We  may  say,  in  passing,  that  this  Sunday  con- 
tract may  be  given  in  evidence  as  part  of  the  history  of  the 
transactions  between  the  parties,  and  may  in  this  way  bear  upon 
the  question  of  fraud.  All  other  questions  in  the  case  were  rightly 
ruled. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 
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Commonwealth,  to  the  use  of  Roddy's  Administra- 
tor, versus  Kreager  et  al. 

1.  The  estate  of  a  decedent  under  proceedings  in  partition  in  the  Orphans' 
Court  was  ac^ud^ed  to  one  of  the  heirs  ;  Kreager,  her  attorney  in  fact,  with 
sureties,  entered  into  recognisance  for  the  payment  of  the  shares  of  the  other 
heirs.  On  scire  facias  by  one  of  the  heirs  on  the  recognisance,  the  defence 
was  that  Kreager  took  it  as  trustee  for  that  heir  and  the  others.  Declara- 
tions of  the  heir,  not  in  presence  of  Kreager,  nor  the  other  heirs  that  he  was 
to  take  it  for  her  and  the  others,  were  not  evidence  of  the  trust. 

2.  There  being  no  evidence  that  the  other  heirs  or  Kreager  agreed  to 
become  parties  to  the  arrangement,  it  did  not  become  a  contract. 

3.  Kreager  haying  no  interest  in  the  estate  had  no  power  to  accept  for 
any  of  the  neirs  except  his  constituent 

May  12th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Merour, 
Gordon,  Paxson  u[id  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Somerset  county:  Of 
May  Term  1875,  No.  109. 

This  was  a  scire  facias  sur  recognisance,  in  the  Orphans'  Court 
of  Somerset  county,  issued  November  28th  1873,  by  the  Common- 
wealth, to  the  use  of  the  administrator  of  Anne  Roddj,  deceased, 
against  Frederick  Kreager,  *'  agent  of  Rachel  Kreager"  and  others 
his  sureties,  with  notice  to  the  terre  tenants. 

Sarah  McNeal  died  previously  to  March  3d  1871,  intestate,  leav- 
ing as  her  heirs  at  law  three  sons  and  five  daughters ;  and  seised 
of  a  tract  of  land  containing  about  300  acres.  One  of  the  daugh- 
ters was  Anne  Blubaugh,  a  widow,  another  Rachel  Kreager,  wife 
of  H.  C.  Kreager ;  one  of  the  sons  was  James  McNeal.  On  the 
3d  of  March  1871,  on  the  petition  of  James  McNeal,  the  Orphans' 
Court  awarded  an  inquest  for  the  partition  of  the  real  estate  of  the 
decedent.  The  inquest  finding  that  the  real  estate  could  not  be 
divided,  valued  it ;  the  inquisition  was  confirmed  in  May  1871 
and  on  the  13th  of  September  1871,  the  land  was  adjudged  to 
Rachel  Kreager ;  on  the  same  day, ''  Rachel  Kreager  by  her  agent 
in  fact  Frederick  Kreager"  and  sureties  entered  into  recognisance 
to  the  Commonwealth  in  the  sum  $8034.32,  conditioned  for  the 
payment  of  $1147.75  to  each  of  the  heirs  of  Sarah  McNeal,  de- 
ceased. Anne  Blubaugh  married  William  Roddy  on  the  23d  of 
November  1871  and  died  March  2d  1872. 

On  the  trial,  April  8th  1875,  before  Hall,  P.  J.,  the  plaintiflF 
gave  the  above  facts  in  evidence  and  rested. 

Under  objection  and  exception  the  defendants  gave  evidence  as 
follows : — 

Elizabeth  King  testified  that  in  1871,  Mrs.  Roddy  told  her  that 
she  wanted  Kreager  to  take  the  farm  for  the  benefit  of  the  daugh- 
ters ;  she  often  said  she  had  agreed  that  Frederick  Kreager  should 
take  it,  and  wanted  him  to  take  it  for  the  heirs  ;  Mr.  Koddy  was 
not  present  at  these  conversations. 
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Elias  GriflSth  testified  that  Mr.  Roddy  said  Mr.  Kreager  was 
goins  to  take  the  farm  and  she  was  agreed  to  it ;  he  was  to  take  it 
for  the  heirs  and  hold  it  till  they  saw  fit  to  sell  it.  8he  spoke  to 
the  same  effect  frequently ;  she  afterwards  said  he  had  taJ^en  it ; 
no  one  was  present  at  the  conversation. 

A.  H.  Coffroth,  Esq.,  testified  to  about  the  same  effect,  and  also 
that  Mrs.  Roddy  said  she  would  have  an  agreement  drawn  under 
his  directions  and  Kreager  would  take  the  property.  He  could 
not  say  that  he  drew  the  agreement. 

The  plaintiff's  second  point  which  was  negatived  was : — 

'^  As  between  vendor  and  vendee,  parol  evidence  cannot  establish 
a  trust  in  the  vendee  for  the  use  of  the  vendor  in  the  £ftce  of  a 
record  giving  the  vendee  an  absolute  title." 

The  court  charged  : — 

*  *  *  "The  record  offered  in  evidence  does  not  give  Mrs. 
Roddy  any  title  to  the  land  ;  on  the  contrary,  it  divests  her  title 
and  gives  her  a  right  to  a  sum  of  money  secured  by  a  recognisance. 
The  defence  set  up  to  the  payment  of  this  recognisance  is  by  the 
party  to  whom  the  land  was  decreed.  He  alleges  a  parol  agree- 
ment between  certain  of  the  heirs,  of  whom  Mrs.  Roddy  was  one, 
and  himself,  bv  which  he  was  to  take  the  land  in  right  of  Rachel 
Kreager  and  nold  it  in  trust  for  the  five  sisters,  of  whom  Mrs. 
Roddy  was  one.  If  such  a  bargain  was  entered  into  by  Mrs. 
Roddy,  and  the  land  was  taken  by  Kreager  at  the  appraisement 
in  pursuance  of  it,  and  if  Mrs.  Roddy  ratified  and  approved  it 
afterwards,  such  contract  may  be  established  bv  parol  evidence, 
and  Mrs.  Roddy  can  be  held  to  her  bargain,  although  it  was  not 
reduced  to  writing.  But  the  burden  of  proving  this  agreement 
is  on  the  defendants,  and  the  evidence  must  be  clear  and  satisfac- 
tory." 

The  verdict  was  for  the  defendants. 

The  plaintiff  took  a  writ  of  error. 

The  errors  assigned  were  the  admission  of  the  evidence  objected 
to  ;  the  refusal  of  the  plaintiff's  point  and  the  charge. 

A.  J.  Colbom  (with  whom  was  J.  R.  Edie\  for  plaintiff  in  error. 

W.  H.  Koontz  (with  whom  was  Baer  ^  Baer\  for  defendants 
in  error. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  May  24th 
1876.  *^  ^ 

Kreager  and  his  co-recognisors  defend  on  the  ground  that, 
at  the  time  of  the  partition  in  1871,  by  an  arrangement  with  Anne 
Roddy,  for  herself  and  her  sisters,  he  was  induced  to  accept  the 
property  at  the  appraisement  as  a  trustee  for  these  parties,  and 
thaty  whilst  by  the  records,  the  property  appears  to  be  vested  in 
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Rachel  Kreager,  for  whom  he  acted  under  a  power  of  attorney, 
yet  in  fact  he  accepted  for  all  the  sisters,  including  Anne  Roddy, 
whose  administrator  issued  the  sci.  fa.  in  this  case,  and  hence  the 
estate  was  equitably  vested  in  them,  and  therefore,  as  to  them,  he 
and  his  co-sureties  ought  not  to  be  held  on  their  recognisance.  To 
support  this  position  the  declarations  of  Anne  Roddy  made,  not 
to  or  in  Kreager's  presence,  but  to  strangers,  about  the  time  of 
and  after  the  partition,  were  introduced,  and  tended  to  prove 
that  she  expressed  a  desire  that  Kreager  should  accept  the  farm 
at  the  appraisement  for  herself  and  sisters,  that  she  was  willing  to 
execute  an  agreement  in  order  to  carry  out  that  desire,  and  that 
she  subsequently  said  that  Kreager  had  so  accepted. 

The  first  difficultv  that  occurs  in  this  proposition  as  an  available 
defence,  saying  nothing  about  the  Act  of  1856,  is  that  it  contains 
nothing  tending  to  show  that  either  her  sisters  or  Kreager  ever 
agreed  to  become  parties  to  such  an  arrangement.  Hence  it  never 
assumed  the  form  of  a  contract  and  could  therefore  bind  no  one. 
The  second  trouble  is,  that  Kreager  having  no  interest  in  the  estate 
of  Sarah  McNeal,  had  no  power  to  accept  for  any  one  except  his 
daughter-in-law,  Rachel  Kreager,  who  had  executed  a  power  of 
attorney  to  him  for  that  purpose.  So,  if  we  suppose  such  a  con- 
tract as  that  alleged,  it  came  to  naught  through  the  want  of  power 
in  Kreager  to  execute  it.  Finally,  the  property  was  accepted  for 
and  solemnly  awarded  to  Rachel  Kreager,  in  whom  the  title  then 
and  there  vested,  if  there  is  any  virtue  in  the  decree  and  records 
of  a  Pennsylvania  orphans*  court.  Kreager,  on  this  showing, 
holds  nothing  in  the  premises  either  for  himself  or  any  one  else, 
and  it  follows,  that  were  we  to  permit  this  judgment  to  stand, 
Anne  Roddy's  estate  would  get  neither  money  nor  land.  A  result 
hardly  warranted  by  strict  justice. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  is 
awarded. 


Saxton  et  al.  versus  Mitchell. 

1.  A  devise  was :  *'  After  the  decease  of  my  wife,  I  order  all  my  real 
estate  to  be  sold,  *  *  *  except  such  portions  of  it  as  are  specifically  devised 
or  reserved  hereafter,  and  the  proceeds  from  the  sale  of  130  acres  id  Upper 
Allen,  Ac.  (except  20  acres  of  woodland  of  said  tract  adjoining,  kc.,  which 
I  hereby  reserve  for  ever  for  the  use  of  the  members  of  the  Methodist  Episco- 
pal Church  to  hold  their  camp-meetings  on),  shall  be  e(]^ually  divided  between 
my  nephews  and  nieces  who  shall  be  living  at  my  wife's  decease/'  HM^ 
that  the  provision  for  the  church  members  was  a  perpetual  easement,  the 
use  bein^  limited  for  camp-meetings,  and  the  20  acres  passed  to  testator's 
heirs  subject  to  the  easement 

2.  The  church  members  acouired  such  rights  only  as  were  reasonably 
necessary  for  the  enjoyment  and  protection  of  their  worship. 
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3.  A  devise  of  the  ase  for  ever  is  equivalent  to  a  devise  in  fee. 

4.  All  rights  in  the  land  not  in  conflict  with  the  worship  designated  by 
the  testator  remained  in  his  heirs. 

5.  An  Act  of  Assembly  authorized  the  court  to  direct  the  sale  of  the  land, 
the  proceeds  to  be  appropriated  to  the  purchase  of  a  more  suitable  place  for 
camp-meetings.     Heldf  tnat  the  act  was  unconstitutional. 

May  12th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Oumberland  county: 
Of  May  Term  1875,  No.  10. 

This  was  an  amicable  action  and  case  stated,  in  which  Thompson 
Mitchell,  presiding  elder  of  the  Methodist  Episcopal  Church  for 
the  Carlisle  District  of  Pennsylvania,  was  plaintiff,  and  John  0. 
Saxton  and  Mary  Ellen,  his  wife,  in  her  right,  and  James  M.  Rals- 
ton and  Margaret  J.,  his  wife,  in  her  right,  representing  them- 
selves and  the  other  heirs  at  law  and  legatees  of  John  Dunlap,  late 
of  Harrisburff,  deceased,  were  defendants. 

The  case  showed  the  following  facts : — 

John  Dunlap,  of  Harrisburg,  by  his  will,  dated  February 
22d  1856,  and  proved  April  14th  1857,  devised,  as  follows, 
viz. :  *'  I  give  and  devise  unto  my  beloved  wife  Catharine  all  my 
personal  property,  &c. ;  I  also  give  and  bequeath  unto  my  wife 
Catharine  the  income  of  all  my  real  estate  situated  in  the 
borough  of  Harrisburg,  and  in  Upper  Allen  township,  Cumber- 
land county,  for  and  during  her  natural  life.  *  *  *  After  the 
decease  of  my  said  wife  Catharine,  I  order  and  direct  that  all  my 
real  estate  shall  be  sold  by  my  executors,  or  the  survivor  of  them, 
except  such  portions  of  it  as  are  specificallv  devised  and  reserved 
hereafter,  and  the  proceeds  arising  from  the  sale  of  my  tract  of 
land  containing  about  one  hundred  and  thirty  acres,  situated  in 
Upper  Allen  township,  Cumberland  county,  on  the  Lisbum  road 
(except  twenty  acres  of  woodland  of  said  tract  adjoining  Robert 
Bryson  and  Longnecker  which  I  hereby  reserve  for  ever  for  the  use 
of  the  members  of  the  Methodist  Episcopal  Church  to  hold  their 
camp-meetings  on),  shall  be  equally  divided  among  all  my  nephews 
and  nieces  who  may  be  living  at  my  wife's  decease." 

Mary  Ellen  Saxton  and  Margaret  J.  Ralston,  defendants,  are 
nieces  and  heirs  at  law  of  the  said  John  Dunlap,  deceased,  and 
interested  in  his  estate.  The  widow  of  John  Dunlap,  deceased,  is 
living. 

Prior  to  the  10th  of  February  1871,  application  was  made  to  the 
Orphans'  Court  of  Cumberland  county  for  an  order  appointing  a 
trustee  to  sell  the  twenty  acres  of  land  referred  to  in  the  will  of 
John  Dunlap,  deceased,  and  to  invest  the  proceeds  of  sale  in  other 
real  estate  to  be  held  for  the  same  uses  and  purposes.  The  court 
refused  the  application,  because  in  their  opinion  the  case  did  not 
come  within  the  powers  conferred  by  law  for  the  sale  of  real 
property.      By  an  Act  of  Assembly,  approved  February  10th 
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18T1,  the  Court  of  Common  Pleas  of  Cumberland  county,  was 
empowered,  upon  petition  of  the  presiding  elder  of  the  Methodist 
Episcopal  Church  for  the  Carlisle  District  of  the  East  Pennsyl- 
vania Conference,  to  appoint  a  trustee  to  make  sale  of  said  tract  of 
land  and  invest  the  proceeds  in  other  real  estate,  to  be  held  for  the 
same  purposes  and  uses  as  the  original.  Under  this  act  the  plain- 
tiff made  application  for  the  appointment  of  such  trustee,  and  for 
such  order  to  said  court,  on  March  4th  1871,  and  a  rule  was 
granted  upon  defendants  to  show  cause  why  the  application  should 
not  be  granted. 

The  plaintiff  contends  that  under  the  will  of  John  Dunlap, 
deceased,  and  the  Act  of  Assembly  of  February  10th  1871,  the 
application  made  to  said  court,  on  March  4th  1871,  should  be 
granted. 

The  defendants,  for  themselves,  as  heirs  and  legatees,  and  for 
the  other  heirs  and  legatees  of  John  Dunlap,  deceased,  contend  :— 

1.  That  the  reservation  or  devise  of  the  said  tract  of  land  is 
void  for  uncertainty,  and  does  not  vest  the  title  thereto  in  anybody 
as  against  the  heirs  at  law  of  the  said  John  Dunlap,  deceased. 

2.  That  the  Act  of  February  10th  1871,  is  judicial  in  its  char- 
acter, and  unconstitutional  and  void. 

Judgment  to  be  entered  accordingly  as  the  court  should  be  of 
the  opinion  with  the  plaintiff  or  defendants. 
The  court,  Junkin,  P.  J.,  was  of  opinion : — 

1.  That  the  reservation  for  the  use  of  the  Methodist  Episcopal 
Church  was  of  the  land  in  fee  and  not  merely  an  easement. 

2.  That  the  devise  was  not  void  for  uncertainty. 

8.  That  the  twenty  acres  might  be  sold  and  the  proceeds  ap- 
plied for  the  purchase  of  a  more  eligible  and  suitable  site  for  a 
camp-meeting. 

Judgment  was  accordingly  entered  for  the  plaintiff,  and  a  decree 
made  directing  the  sale  of  the  land  in  accordance  with  the  Act 
of  February  10th  1871. 

The  defendants  took  a  writ  of  error,  and  assigned  for  error,  that 
the  court  rendered  judgment  for  the  plaintiff  and  decreed  a  sale 
of  the  land. 

J.  Hayi^  for  plaintiff  in  error. — The  gift  was  only  "  a  liberty, 
privilege  or  advantage  '*  in  the  testator's  land,  and  therefore  but 
on  easement ;  Gale  &  Whatley  on  Easements  6 ;  Big  Mountain 
Improvement  Co.'s  Appeal,  4  P.  F.  Smith  861.  The  Act  of  Feb- 
ruary 10th  1871,  assumed  to  exercise  judicial  power  and  divest 
vested  rights,  which  would  be  unconstitutional :  Baggs'  Appeal,  7 
Wright  612 ;  Grim  v.  School  Directors,  7  P.  F.  Smith  487  ; 
Dale  v.  Medcalf,  9  Barr  110;  Norman  v.  Heist,  5  W.  &  S.  173  ; 
Shonk  V.  Brown,  11  P.  F.  Smith  827 ;  Haley  v.  Philadelphia,  18 
Id.  47. 

28  P.  F.  Smith— 81 
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TT.  F.  Sadler  for  defendant  in  error. — The  gift  was  of  the  land 
and  not  merely  an  easement,  and  a  sale  for  the  same  uses  might 
be  ordered :  GriflStts  v.  Cope,  5  Harris  98 ;  Kerlin  v.  Campbell,  3 
Id.  500 ;  Brendle  v.  German  Ref.  Ch.,  9  Casey  424.  The  devise 
of  the  use  for  ever  is  equivalent  to  devise  of  the  fee :  Van  Rensse- 
laer V.  Dunkin's  Ex.,  12  Harris  252 ;  Anderson  v.  Greble,  1  Ash- 
mead  136 ;  Reed  v.  Reed,  9  Mass.  372.  A  devise  will  not  fail  for 
want  of  a  trustee :  Pickering  v.  Shotwell,  10  Barr  23 ;  Zimmerman 
V.  Anders,  6  W.  &  S.  218.  The  devise  is  not  uncertain :  Whicher  v. 
Hume,  1  De  Gex,  McN.  &  Gordon  506 ;  Going  v,  Emery,  16  Pick. 
116.  The  lot  being  unsuitable  for  the  purposes  for  which  it  was 
designed,  an  exigency  had  arisen  to  authorize  a  sale :  Griffitts  v. 
Cope,  supra ;  Barr  v.  Weld,  12  Harris  84 ;  Pickle  v.  McElissick, 
9  Harris  233. 

Mr.  Justice  Mergur  delivered  the  opinion  of  the  court,  Octo- 
ber 12th  1876. 

The  intention  of  the  testator  has  always  been  deemed  the  first 
great  leading  rule  in  the  construction  of  a  will.  That  intention, 
drawn  from  the  whole  will,  must  govern  its  construction,  except 
where  the  law  rules  the  intention  otherwise. 

In  this  case  the  testator  devised  to  his  wife,  during  her  life,  the 
income  of  all  his  real  estate,  situated  in  the  borough  of  Harrisburg, 
and  in  Upper  Allen  township,  Cumberland  county.  He  directed 
his  executors  to  sell,  after  the  death  of  his  wife,  all  of  his  real 
estate,  ''  except  such  portions  .of  it  as  are  specifically  devised  and 
reserved  hereafter,  and  the  proceeds  arising  from  the  sale  of  my 
tract  of  land,  containing  about  one  hundred  and  thirty  acres,  situated 
in  Upper  Allen  township,  Cumberland  county,  on  the  Lisburn  road, 
(except  twenty  acres  of  woodland,  of  said  tract  adjoining  Robert 
Bryson  and  Longnecker,  which  I  hereby  reserve  for  ever,  for  the 
use  of  the  members  of  the  Methodist  Episcopal  Church,  to  hold 
their  camp-meetings  on)  shall  be  equally  divided  among  all  my 
nephews  and  nieces  who  may  be  living  at  my  wife's  decease." 

There  is  no  devise  to  the  defendants  in  error  in  clear  and  specific 
terms.  Their  rights  are  dependent  on  the  language  which  we  have 
given.  These  twenty  acres  are  excepted  out  of  the  tract  of  land 
which  his  executors  are  directed  to  sell  after  the  decease  of  his 
wife.  She  is  yet  living.  The  testator  for  ever  reserved  these 
twenty  acres  from  sale.  His  expressed  object  in  reserving  them 
was  for  "  the  members  of  the  Methodist  Episcopal  Church  to  hold 
their  camp-meetings  on."  We  must  assume  the  testator  had  in  his 
mind  the  limited  time  for  which  the  ground  would  be  used  in  each 
year  for  camp-meetings.  It  is  well  known  that  such  meetings  do* 
not  usually  continue  longer  than  from  one  to  two  weeks.  He  mani- 
festly designed  to  give  to  the  members  of  the  church  to  which  he 
was  attached,  this  temporary  use  each  year,  for  religious  worship. 
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So  far  as  was  necessary  for  that  purpose,  he  gave  it  to  tdem.  Be- 
yond that  he  withield  it.  They  acquired  such  rights  only  as  were 
reasonably  necessary  for  the  enjoyment  and  protection  of  their 
worship.  It  is  true  a  devise  of  the  use  for  ever  is  equivalent  to  a 
devise  in  fee.  Hence,  if  the  testator  had  given  to  the  members  of 
the  church  such  a  use  or  occupation  of  the  land  as  would  for  ever 
have  given  them  the  continuous  and  exclusive  possession  thereof,  it 
might  in  law  have  given  them  a  fee.  But  the  qualified  and  re- 
stricted use  given  by  the  testator  passed  to  the  beneficiaries  no 
right  wantonly  to  destroy  the  timber  growing  on  the  land,  nor  to 
convert  the  premises  into  a  beer-garden  or  race-course,  when  not 
occupied  for  camp-meetings.  The  land  passed  to  the  testator's 
heirs,  subject  to  this  perpetual  easement  for  the  religious  worship 
named.  All  rights  in  the  land,  not  in  conflict  with  the  worship 
designated  by  the  testator,  remained  in  his  heirs.  They  were 
obliged  to  suffer  this  land  to  be  used  by  the  persons  and  for  the  object 
stated.  They  took  it  thus  charged.  An  easement  is  said  to  be  '^  a 
privilege  without  profit  to  the  servient  owner,  which  he  is  obliged 
to  suffer,  or  not  to  do  something  on  his  own  land  for  the  advan- 
tage of  the  dominant  owner  "  :  Gale  and  Whatley  on  Easements  6. 
A  right  of  way  may  be  limited,  both  as  to  the  intervals  at  which 
they  may  be  used,  as  a  way  to  church,  and  the  actual  extent  of 
user  authorized,  as  a  foot-way,  horse-way,  or  carriage-wav :  Id.  199. 

The  case  stated  does  not  set  forth  the  whole  will.  We  are 
therefore  deprived  of  any  light  which  other  portions  might  throw 
on  the  part  we  are  called  upon  to  construe.  So  far  as  it  is  fur- 
nished us,  we  all  are  of  the  opinion  that  an  estate  in  fee,  in  the 
whole  twenty  acres,  is  not  given  to  the  members  of  the  Methodist 
Episcopal  Church,  except  for  the  purpose  specified ;  although  in 
fee,  the  devise  may  be  an  easement  only :  Big  Mountain  Improve- 
ment Co.'s  Appeal,  4  P.  F.  Smith  369. 

Such  being  our  view  of  the  case,  it  follows  that  the  defendants 
in  error  are  limited  to  an  occupancy  of  the  land  for  the  religious 
worship  named.  The  legislature  then  had  no  power  to  authorize 
the  title  of  the  heirs  to  be  divested :  Grim  v.  School  Directors, 
7  P.  F.  Smith  437 :  Shonk  v.  Brown,  11  Id.  327 ;  Haley  v.  The 
City  of  Philadelphia,  18  Id.  47. 

The  learned  judge,  therefore,  erred  in  decreeing  a  sale  of  the 
twenty  acres  of  land,  and  it  must  be  reversed. 

Decree  reversed  and  judgment  entered  in  favor  of  the 
plaintiffs  in  error,  with  costs. 
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Snively's  Executors  versus  Stover  and  Wife. 

1.  Snively  leaving  six  children,  devised  to  each  of  four  of  them  a  tract  of 
land  at  a  value  which  he  fixed,  their  respective  shares  of  his  estate  to  remain 
in  the  land,  as  provided  in  his  will,  and  the  balance  to  be  paid  in  annual  in- 
stalments without  interest,  covering  a  number  of  years,  the  devisees  to  take 
possesssion  shortly  after  his  death  ;  he  gave  to  the  "other  two  children,  daugh- 
ters, all  the  payments  to  be  made  by  the  devisees  and  directed  that  within 
one  year  from  the  1st  of  April  after  his  death  a  distribution  of  his  estate 
should  be  made,  the  amount  including  advancements  to  his  children  beinff 
ascertained,  his  debts,  &c.,  paid,  the  residue  should  be  equally  divided 
amongst  all  his  children,  the  advancements,  &c.,  to  be  accounted  for  without 
interest  **  so  that  each  of  my  children  shall  share  and  share  aliko/'  By  a 
codicil  he  directed  when  the  amount  of  his  estate  should  be  ascertained, 
$1500  should  be  deducted  from  it  and  divided  between  the  two  daughters 
and  the  remainder  equally  divided  among  all  his  children  so  that  the 
daughters,  **  will  apparently  receive  each  $750  more  t^an  my  other  chil- 
dren.'' Heldt  that  ^1500  was  not  payable  presently,  but  in  a  due  proportion 
with  the  legatees'  proportion  of  the  annual  instalments  for  whicn  the  will 
had  made  provision. 

2.  Under  the  will  the  shares  of  the  two  daughters  were  payable  out  of  the 
valuation  of  the  land  as  the  payments  by  the  devisees  aocrned. 

3.  If  two  clauses  in  a  will  are  irreconcilable  the  latter  is  to  be  adopted ; 
but  not  if  effect  can  be  given  to  both  consistently  with  the  main  design  of 
the  testator ;  nor  if  the  clauses  have  not  relation  to  the  same  subject-matter. 

May  12th  1875.  Before  Agnew,  C.  J.,  Shabswood,  Mbroue, 
Gordon,  Paxbon  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  FrankUn  county: 
May  Term  1875,  No.  61. 

This  was  an  amicable  action  of  debt,  instituted  April  15th  1874, 
by  Andrew  S.  Stover,  and  Ann  Elizabeth,  his  wife,  in  her  right, 
against  Lemuel  Snively,  Jacob  S.  Snively  and  J.  P.  Bishop,  execu- 
tors, &c.,  of  Samuel  Snively,  deceased.  It  was  subsequently  agreed 
that  William  H.  Snively  and  Almira  Bishop  (wife  of  the  said  J.  P. 
Bishop),  with  the  other  named  executors,  be  made  parties  to  this 
suit  OB  devisees  of  the  land  of  the  decedent,  charged  with  the 
legacies  which  are  hereafter  stated,  and  which  are  in  controversy 
in  this  suit. 

A  case  was  stated  containing  these  facts : — 

Samuel  Snively,  of  Antrim  township,  Franklin  county,  died 
on  or  about  the  20th  day  of  December  1872,  leaving  six 
children,  to  wit :  Lemuel,  Jacob  S.,  Almira,  intermarried  with  J. 
Philip  Bishop,  William  Henry,  Ann  Elizabeth,  intermarried  with 
Andrew  S.  Stover,  and  Susan  Snively;  and  seised  of  several 
tracts  of  land,  situate,  &c.,  and  possessed  of  a  small  personal  estate. 
He  made  a  will  dated  July  15th  1872,  and  proved  December  20th 
1872,  devising,  amongst  other  things,  as  follows : — 

"  2.  I  will  and  devise  to  my  son  Lemuel,  his  heirs  and  assigns 
for  ever,  the  tract  of  land  *  *  *  containing  one  hundred  and  thirty 
acres  and  fourteen  perches,  neat  measure,  *  *  *  which  I  value  to 
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him  at  sixty  dollars  per  acre,  to  be  paid  as  follows,  to  wit :  after 
deducting  advancements  heretofore  made  to  him  from  his  share  of 
my  estate,  the  balance  of  his  share  to  remain  in  the  land,  and  the 
remainder  to  be  paid  in  ten  equal  annual  payments,  without  inter- 
est, until  they  become  due,  the  first  payment  to  be  made  in  one 
year  from  the  1st  day  of  April  next  after  my  decease.*' 

3.  He  devised  to  his  son,  Jacob  Samuel,  in  fee  another  farm, 
containing  one  hundred  acres,  at  sixty  dollars  per  acre,  subject  to 
precisely  similar  provisions,  except  that  the  balance  of  the  valua- 
tion was  to  be  paid  in  eight  annual  payments. 

4.  He  devised  to  his  daughter,  Almira,  wife  of  J.  P.  Bishop,  in 
fee,  another  farm,  containing  eighty-one  acres,  at  sixty  dollars  per 
acre,  subject  to  precisely  similar  provisions,  except  that  the  balance 
of  the  valuation  was  to  be  paid  in  four  annual  payments. 

5.  He  devised  to  his  son  William  H.,  in  fee,  "  that  part  of  my 
lands  without  buildings,"  containing  one  hundred  and  one  acres,  at 
fifty  dollars  per  acre,  under  precisely  similar  provisions,  except  that 
the  balance  of  the  valuation  was  to  be  paid  in  six  annual  pay- 
ments, the  first  to  be  made  in  three  years  from  the  1st  day  of 
April  after  the  testator's  death." 

^'  6.  I  will  and  devise  to  my  daughters  Susan  and  Ann  Eliza- 
beth all  the  payments  (except  so  much  thereof  as  may  be  neces- 
sary to  be  appropriated  to  the  payment  of  my  just  debts  and 
funeral  expenses  in  case  of  a  deficiency  of  means  to  pay  the  same 
from  my  personal  estate),  to  be  made  by  my  sons  Lemuel,  Jacob, 
Samuel  and  William  Henry,  and  my  daughter  Almira,  said  pay- 
ments to  be  made  to  them  or  their  legal  representatives,  to  each  of 
them  in  equal  proportions  as  the  payments  become  due;  and 
further,  I  devise  to  my  daughter.  Susan  one  half  dozen  cane-bottom 
chairs,  now  in  my  possession ;  and  further,  I  devise  to  my 
daughter  Ann  Elizabeth,  her  mother's  sideboard,  all  of  which  is  to 
be  accounted  for  at  a  fair  valuation,  together  with  advancements 
heretofore  made  to  each  of  them  as  part  of  their  share  of  my 
estate  at  the  distribution  thereof."  * 

7  and  8.  He  directed  that  the  payments  to  be  made  by  his  devisees^ 
should  continue  to  be  liens  on  their  respective  devises  until  paid, 
and  the  devisees  should  have  possession  of  their  tracts  on  the  1st 
day  of  April  after  his  death. 

10.  "It  is  my  will  and  I  hereby  order  and  direct  that  my  sons 
Lemuel  and  Jacob  Samuel  shall  each  supply  Andrew  Snively 
with  six  bushels  of  wheat,  annually,  in  payment  of  my  part  of  the 
annuity  of  wheat  devised  to  him  by  Andrew  Snively,  deceased, 
*  *  *  and  for  and  in  consideration  of  the  payment  of  said  annuity 
of  wheat  by  them,  I  hereby  order  and  direct  that  one  hundred  and 
fifty  dollars  shall  remain  tn  each  of  the  tracts  of  land  devised  to 
Lemuel  and  Jacob  Samuel,  respectively,  and  at  the  expiration  of 


Digitized  by  VjOOQIC 


486  SUPREME  COURT  IHarrisburg 

[Snivelj's  Executors  ©.  Stover  et  ux.] 

said  annuity,  the  amount  so  ordered  to  remain  in  said  tract  of  land, 
and  to  be  theirs  respectively  and  exclusively,  and  not  to  be 
included  in  the  aggregate  amount  of  my  estate  at  the  distribution 
thereof. 

12.  "  It  is  my  will,  and  I  hereby  order  and  direct,  that  within 
one  year  from  the  Ist  day  of  April  next,  after  my  decease,  a  dis- 
tribution of  my  estate  may  or  shall  be  made,  the  amount  of  my 
real  and  personal  estate,  including  the  advancements  heretofore  or 
hereafter  made  and  the  bequest  herein  made  out  of  my  personal 
estate  to  my  children  being  ascertained,  my  just  debts  and  funeral 
expenses  being  fully  paid  and  satisfied,  the  residue  of  said  amount 
shall  be  equally  divided  among  all  my  children,  share  and  share 
alike;  all  the  advancements  which  are  charged  on  my  books 
against  my  sons  and  daughters,  and  the  amount  of  personal  pro- 
perty devised  to  either  of  them,  respectively,  shall  be  accounted 
for  by  them,  without  interest,  as  so  much  of  their  respective  shares 
of  my  estate,  so  that  each  of  my  children  shall  share  and  share 
alike." 

He  appointed  his  sons  Lemuel,  Jacob  Samuel,  and  his  son-in-law, 
J.  Philip  Bishop,  executors  of  his  will. 

By  a  codicil,  dated  August  19th  1872,  the  testator  further  pro- 
vided :***«'  That  when  the  aggregate  amount  of  my  real  and 
personal  estate  is  fully  ascertained  and  established,  that  one  thou- 
sand five  hundred  dollars  shall  be  deducted  from  the  same,  which 
amount  shall  be  equally  divided  between  my  daughters  Susan  and 
Ann  Elizabeth,  and  the  remainder  thereof  shall  be  equally  divided 
among  all  my  children,  so  that  Susan  and  Ann  Elizabeth  will 
apparently  receive  each,  respectively,  seven  hundred  and  fifty 
dollars  more  than  any  other  of  my  children." 

The  aggregate  of  the  real  and  personal  estate  of  the  said  testator 
has  been  ascertained  in  the  manner  directed  by  his  last  will.  His 
executors  filed  a  final  account  of  the  personal  estate,  which  was 
confirmed  %n  the  10th  day  of  March  1874,  exhibiting  a  balance  in 
their  hands  of  two  hundred  and  seventy-four  dollars  and  ninety- 
throe  cents,  after  the  payment  of  debts  and  funeral  expenses.  An 
auditor  to  distribute  the  said  balance  reported  that  the  same  was 
payable  to  Susan  Snively,  a  single  daughter  of  the  testator,  who 
resided  with  him  at  the  time  of  his  decease,  under  the  provisions 
of  the  Act  of  the  14th  of  April  A.  D.  1851,  sect.  5,  Pamph.  L. 
613,  1  Br.  Purd.  416,  pi.  60,  which  report  was  confirmed  on  the 
13th  of  April  A.  D.  1874. 

The  plaintiffs  claim  that  the  sum  of  fifteen  hundred  dollars 
bequeathed  in  the  codicil  to  Susan  and  Ann  Elizabeth,  is  now  due 
and  payable,  and  that  they  are  entitled  to  recover  the  one-half  of 
said  sum.  The  defendants  deny  that  said  sum  is  now  du^  and 
payable,  but  say  that  it  is  to  be  paid  in  the  same  manner  and  at 
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the  same  times  mentioned  by  the  testator  for  payment  of  the 
instalments  of  the  valuation-money  of  his  real  estate  by  the 
devisees  thereof,  in  his  said  last  will  and  testament.  If  the  court 
be  of  the  opinion,  on  this  state  of  facts,  that  said  sum  of  fifteen 
hundred  dollars  is  now  due  and  payable,  then  judgment  to  be 
entered  in  favor  of  the  plaintiffs  for  seven  hundred  and  fifty  dollars, 
with  interest  from  the  1st  day  of  April  A.  D.  1874 ;  but  if  not, 
then  judgment  to  be  entered  for  the  defendants. 

The  court.  Hall,  P.  J.,  entered  judgment  on  the  case  stated  for 
the  plaintiffs  for  seven  hundred  and  fifty  dollars,  with  interest  from 
the  Ist  day  of  April  1874. 

The  defendants  took  out  a  writ  of  error  and  assigned  the  judg- 
ment so  entered  for  error. 

Kennedy  ^  Stewart  for  plaintiffs  in  error. 

J,  McD,  Sharpe  for  defendants  in  error. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court, 
October  11th  1875. 

Samuel  Snively  died  on  the  20th  of  December  1872,  leaving  six 
children,  three  sons  and  three  daughters.  Apart  from  some  per- 
sonal property,  which  was  exhausted  in  the  process  of  administra- 
tion, his  estate  consisted  of  412  acres  of  land,  in  Antrim  township, 
in  the  county  of  Franklin.  By  his  will,  executed  on  the  15th  of 
July  1872,  he  devised  his  real  estate  in  four  separate  parcels  to 
his  sons,  Lemuel,  Jacob  Samuel,  and  William  Henry,  and  his 
daughter  Almira.  He  gave  to  Lemuel  130  acres  and  14  perches, 
to  Jacob  Samuel  100  acres  and  13  perches,  and  to  Almira  81 
acres  and  9  perches,  the  land  in  each  case  being  valued  at  $60  per 
acre,  and  the  will  providing  that  after  deducting  advancements 
made  in  the  testator's  lifetime,  the  balance  of  the  shares  of  the 
devisees  should  remain  in  the  land  devised  to  each.  The  remain- 
der of  the  valuation  was  directed  to  be  paid  by  Lemuel  in  ten 
equal  annual  payments ;  by  Jacob  Samuel  in  eight ;  and  by  Almira 
in  four.  The  payments  were  to  bear  no  interest  until  they  became 
due,  and  ^the  first  instalment  in  each  case  was  required  to  be 
paid  in  one  year  from  the  first  day  of  April  next  after  the  testator's 
decease.  The  devise  to  William  Henry  was  of  101  acres  and  40 
perches,  at  a  valuation  of  $50  per  acre.  After  deducting  advance- 
ments and  a  bequest  of  personal  property,  it  was  directed  that  the 
balance  of  his  share  should  remain  in  the  land,  and  that  the  re- 
mainder of  the  valuation  should  be  paid  in  six  annual  payments, 
without  interest,  the  first  of  which  should  be  made  in  three  years 
from  the  Ist  day  of  April  after  the  testator's  death. 

By  the  sixth  section  of  the  will,  all  the  payments  on  account  of 
the  lands  devised,  were  bequeathed  to  the  testator's  daughters. 
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Susan  and  Ann  Elizabeth,  in  equal  shares.  And  by  th«  twelfth 
section,  it  was  provided,  that  within  one  year  from  the  first  day  of 
April  after  the  testator's  decease,  a  distribution  of  his  estate  should 
be  made,  and  after  the  adjustment  and  allowance  of  advancements 
and  bequests,  and  the  payment  of  debts  and  funeral  expenses,  the 
residue  should  be  divided  between  all  his  children  in  equal  shares. 

On  the  19th  of  August  1872,  the  following  codicil  was  executed 
by  the  testator :  "  I  do  hereby  further  order  and  direct,  that  when 
the  aggregate  amount  of  my  real  and  personal  estate  is  fully  ascer- 
tained and  established,  one  thousand  five  hundred  dollars  shall  be 
deducted  from  the  same,  which  amount  shall  be  equally  divided 
between  my  daughters  Susan  and  Ann  Elizabeth,  and  the  remain- 
der thereof  shall  be  equally  divided  among  all  my  children,  so  that 
Susan  and  Ann  Elszabeth  will  apparently  receive,  each  respect- 
ively, seven  hundred  and  fifty  dollars  more  than  any  other  of  my 
children." 

Upon  the  theory  that  the  effect  of  the  codicil  was  to  render  the 
bequest  of  $1500  contained  in  it,  payable  on  the  first  day  of  April 
1874,  this  proceeding  was  instituted  by  Mrs.  Ann  Elizabeth  Stover, 
one  of  the  daughters,  and  her  husband,  for  the  recovery  of  the 
J750,  to  which  she  was  entitled  under  that  bequest.  This  theory 
was  sustained  by  the  court  below,  and  judgment  was  entered  for 
the  plaintiffs. 

On  the  1st  day  of  April  1874,  the  entire  estate  of  the  testator, 
upon  which  the  provisions  of  the  will  and  codicil  could  operate, 
consisted  of  the  lands  devised  and  the  payments  directed  to  be 
made  out  of  the  valuation  placed  upon  them.  Debts,  funeral  ex- 
penses, costs  of  administration,  and  the  specific  bequests  contained 
in  the  will,  had  exhausted  the  personal  property.  If  the  view  of 
the  plaintiffs  and  the  court  below  is  accurate,  it  follows  that  to  the 
extent  of  $1500,  the  time  fixed  by  the  will  for  the  payments  by 
the  devisees  of  the  lands  was  materially  hastened  by  the  terms  of 
the  codicil.  This  is  inevitable,  for  there  is  no  fund  outside  of  these 
payments  from  which  the  $1500  can  be  realized.  Was  it  the  inten- 
tion of  the  testator  to  produce  such  a  result  ?  He  did  not  say  so, 
and  the  implication  that  this  was  his  purpose,  must  be  founded  on 
language  that  is  unmistakable  and  distinct.  No  doubt  would  have 
arisen  upon  the  provisions  of  the  will  alone.  The  amount  of  the 
estate  being  ascertained  under  the  directions  of  the  twelfth  section, 
the  shares  in  it  of  Susan  and  Ann  Elizabeth  would  have  been  pay- 
able out  of  the  valuation  charged  on  the  lands  as  the  payments  by 
the  devisees  accrued. 

But  how  can  it  be  said  the  codicil  has  produced  a  change  so  sig- 
nificant ?  Its  object  was  to  increase  the  amount  two  of  the  testator's 
daughters  were  to  receive  out  of  his  estate,  and  to  diminish,  in  the 
same  proportion,  the  money  amounts  to  which,  under  the  twelfth 
section  of  the  will,  the  devisees  of  the  land  were  entitled ;  and  th« 
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reason  was  stated  to  be  that  Susan  and  Ann  Elizabeth  should 
"apparently  receive  $750  more  than  any  other  of  the  children.*' 
There  is  nothing  to  indicate  that  any  idea  of  accelerating  any  period 
of  payment  was  in  the  testator's  mind.  If  two  clauses  in  a  will 
are  irreconcilable,  the  latter  is  to  be  adopted  as  the  latest  expression 
of  the  testator's  mind ;  but  this  is  not  to  be  done,  if  it  be  possible 
to  give  effect  to  both  consistently  with  the  main  design  of  the  tes- 
tator ;  nor  is  it  to  be  done  unless  the  apparently  repugnant  clauses 
have  relation  to  the  same  subject-matter :  Newbold  v.  Boone,  2  P.  F, 
Smith  167.  The  main  design  of  Samuel  Snively  in  framing  his  will 
was  to  secure  equality  to  his  children  in  the  distribution  of  his  estate. 
The  design  of  the  codicil  was  to  cure  an  inequality  which  it  was  ap- 
parent the  terms  of  the  will  itself  would  inevitably  produce.  The 
devisees  were  to  have  immediate  possession  and  enjoyment  of  their 
lands,  and  the  money  charged  upon  them  was  the  fund  to  be  distri- 
buted. This  money  was  payable  without  interest,  during  varying 
periods,  running  five,  nine,  ten  and  eleven  years.  Upon  the  assump- 
tion that  the  testator  designed  that  his  children  should  be  equal  par- 
ticipants in  the  enjoyment  of  his  property,  it  is  manifest  that  his 
object  could  not  be  effected  by  the  will  as  it  was  drawn,  for  a  pre- 
ference would  be  given  to  the  four  devisees,  to  the  extent  of  the 
advantage  they  would  derive  from  the  immediate  possession  of  their 
lands,  and  injustice  would  be  worked  to  the  two  daughters  to  the 
extent  of  the  whole  interest  on  their  shares  of  the  estate,  so  long  as 
the  payments  of  the  instalments  should  be  withheld.  It  was  to 
meet  this  obvious  wrong  that  the  codicil  was  drawn.  That  this  was 
so  may  be  satisfactorily  implied  from  the  testator's  statement,  that 
Susan  and  Ann  Elizabeth  would  each  ^^  apparently  receive  $750 
more  than  any  other  of  the  children."  To  treat  the  $1500  as  pay- 
able at  the  time  fixed  for  the  settlement  of  the  estate,  would  not  only 
subvert  the  entire  plan  of  the  will,  but  would  create  in  the  oppo- 
site direction,  and  in  favor  of  the  daughters,  the  inequality  against 
which,  as  they  stood  affected  by  the  will,  it  was  the  design  of  the 
codicil  to  guard. 

The  construction  that  would  enforce  the  payment  of  $1500  on 
the  1st  of  April  1874,  out  of  the  appraised  valuation  of  the  lands, 
would  seem  to  require  that  a  final  settlement  between  the  testator's 
children  should  be  made  at  the  same  time.  The  same  clause  that 
directs  "  that  when  the  aggregate  amount  of  the  real  and  personal 
estate  is  fully  ascertained  and  established,  $1500  shall  be  deducted 
from  the  same,  which  amount  shall  be  equally  divided  between 
my  daughters,  Susan  and  Ann  Elizabeth,"  directs  also,  that  "  the 
remainder  thereof  shall  be  equally  divided  between  my  children." 
Now,  not  a  dollar  could  be  made  available  under  the  will  before 
the  Ist  of  April  1875.  The  codicil  was  executed  just  four  months 
before  Mr.  Snively 's  death.  The  administration  account,  con- 
firmed on  the  10th  of  March  1874,  showed  the  balance  of  his  per- 
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sonal  estate  to  be  $274.98,  which  was  distributed  to  his  unmar- 
ried daughter,  Susan  Snively,  under  the  Act  of  the  14th  of 
April  1851.  It  is  a  fair  presumption  that  he  knew,  when  the 
codicil  was  framed,  that  it  was  only  from  the  fund  charged  on 
the  lands  devised  that  so  significant  a  sum  as  $1500  could  be 
derived.  If,  in  order  to  raise  that  sum,  he  designed  that  the 
dates  of  payment  which  he  had  fixed  should  be  anticipated,  he 
would  have  so  directed.  Upon  the  theory  of  the  plaintiffs,  it 
would  be  necessary  to  hold  that,  under  the  terms  of  the  codicil, 
the  payment  not  only  of  the  $1500,  but  of  the  entire  volume 
of  the  valuation  money  was  accelerated,  and  that  the  Ist  of  April 
1874,  was  the  date  for  the  liquidation  as  well  as  for  the  as- 
certainment of  the  shares  of  the  children  in  their  father's  estate. 
Unquestionably,  there  was  no  such  intention  in  the  testator's 
mind.  He  had  no  design  to  impair  the  efficiency  of  the  twelfth 
section  of  the  will.  He  had  no  other  view  than  to  increase  the 
shares  of  his  two  daughters  $750  each,  a  due  proportion  of  which 
was  to  be  paid  to  them  with  their  due  proportion  of  the  several 
successive  annual  instalments,  for  which  the  will  had  made  pro- 
vision. Any  other  construction  would  create  absurd  confusion  in 
testamentary  provisions  that  were  intelligently  conceived  and  accu- 
rately drafted,  and  which  appear  to  be  equitable,  fair  and  just. 

Judgment  reversed,  and  judgment  on  the  case  stated  for 
defendants. 


Rauch  versus  Commonwealth. 

1.  The  Local  Option  Act  and  Supplement, — March  27th  1872,  and  March 
6th  1873, — repealed  the  right  to  grant  a  brewer's  license  under  former  laws. 

2.  The  proviso  of  the  special  Act  of  March  27th  1866  (prohibiting  the  sale 
of  liquors  in  Blair  county,  &o.,  except  to  licensed  innkeepers),  that  manu- 
facturers might  sell  by  the  cask,  &c.,  did  not,  after  the  passage  of  the  Local 
Option  Law,  save  from  prosecution  a  brewer  selling  in  that  county  under  a 
treasurer's  license. 

3.  In  an  indictment  against  abrewer  in  Blair  county, — which  had  adopted 
the  Local  Option  Law, — ^for  selling  beer  without  license,  he  pleaded  specially 
the  provisio  in  the  Act  of  1866  and  his  treasurer's  license  ;  the  Local  Option 
law  being  a  general  law  the  Commonwealth  need  not  reply  the  act ;  nor  that 
Blair  county  had  adopted  it. 

4.  A  court  will  take  judicial  notice  of  things  which  are  public  in  their 
effects  and  relations  and  ought  to  be  known  within  their  jurisdiction. 

5.  A  law  required  the  imposition  of  a  fine  upon  conviction  for  the  first 
offence  in  unlawfully  selling  liquor,  and  imprisonment  for  a  second  similar 
offence.  HeJdy  that  in  order  to  subject  the  defendant  to  imprisonment  it 
must  be  charged  in  the  indictment  that  he  had  before  been  convicted  of  such 
offence  ;  the  rule  applies  to  misdemeanors  as  well  as  felonies. 

6.  A  defendant  was  *'  convicted  of  unlawfully  selling  liquor ;  and  immedi- 
ately afterwards,  before  the  same  judges,  was  convicted  of  a  second  sale  ;  on 
an  indictment  not  charging  that  it  was  a  second  offence,  the  court  sentenced 


Digitized  by  VjOOQIC 


1875.]  OF  PENNSYLVANIA.  491 

[Ranch  v,  Oommonwealth.] 

him  to  imprisonment  as  for  a  second  offence."    Hddj  to  be  error,  and  the 
sentenee  was  reversed. 

7.  In  imposing  a  sentence,  to  leave  to  a  judge  to  determine  outside  of  the 
record  that  the  offence  has  been  committed,  subjects  the  defendant  to  an 
unconstitutional  mode  of  trial ;  the  former  conviction  is  a  fact  which  must 
be  determined  by  a  jury. 

May  8th  1876.  Before  Agnbw,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Writs  of  error  to  the  Court  of  Quarter  Sessions  of  Blair  county : 
Of  May  Term  1875,  No.  18,  19  and  86.  The  three  writs  were 
argued  together. 

On  the  28th  of  July  1874,  No.  25  to  July  Sessions  of  the  court 
below,  an  indictment  was  found  against  Frederick  W.  Ranch  and 
Charles  Ranch  ^'  for  selling  spirituous,  vinous  and  malt  liquors,"  &c., 
to  Al.  Mulligan  and  others.  The  defendants  pleaded  "not  guilty," 
and  also  a  special  plea,  that  as  to  so  much  of  the  indictment  as 
charges  the  defendants  with  selling  malt  liquors  without  license, 
the  defendants  ought  not  to  be  prosecuted,  &c.,  because  Frederick 
W.  Ranch  had  long  owned,  used,  &c.,  a  brewery  in  Hollidaysburg, 
Blair  county,  during  which  time,  and  at  the  time  of  the  commis- 
sion of  the  alleged  offence,  he  manufactured  and  sold  beer,  the 
said  Charles  Ranch  being  his  servant;  that  the  beer  charged  as 
having  been  sold,  was  sold  by  the  cask,  of  not  less  than  five  gallons, 
and  was  their  own  manufacture ;  that  the  brewery  was  duly  rated 
by  the  mercantile  appraiser  of  Blair  county,  and  the  said  Fred- 
erick W.  Ranch  paid  the  sum  assessed,  and  received  from  the 
treasurer  a  license  to  carry  on  the  business  of  a  brewer  for  one 
year  from  the  1st  of  May  1874  ;  that  an  Act  of  Assembly  of  the 
27th  of  March  1866,  prohibiting  the  licensing  of  any  person  to 
sell  vinous,  spirituous,  malt  or  brewed  liquors  in  the  counties  of 
Blair,  &c.,  enacted  that  it  should  not  be  lawful  to  license  any 
one  to  sell  such  liquors  in  the  county  of  Blair,  &c.,  except  to  keepers 
of  hotels,  inns  and  taverns,  with  the  proviso  that  the  act  should  not 
be  construed  to  prevent  the  manufacturers  of  such  liquors  from  sell- 
ing the  products  of  their  manufactures  by  the  cask  or  barrel. 

^lair  county  was  one  of  the  counties  in  which  the  Act  of  March 
27th  1872,  Pamph.  L.  49,  and  March  6th  1873,  Pamph.  L.  89, 
known  as  the  "  Local  Option  Law,"  was  in  operation. 

July  29th  1874,  the  Commonwealth  demurred  to  the  special  plea, 
and  defendants  joined  issue  on  the  demurrer.  On  the  same  day 
the  court  gave  judgment  for  the  Commonwealth  on  the  demurrer, 
and  on  the  31st  day  of  July  sentenced  the  defendants  jointly  to  pay 
a  fine  of  $100. 

The  defendants  took  a  writ  of  error,  and  assigned  for  error :  en- 
tering judgment  for  the  Commonwealth  on  the  demurrer. 

At  the  same  sessions.  No.  26,  of  July  Sessions  1874,  another 
indictment  was  found  (July  28th)  against  the  same  defendant  for 
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selling  "  spiritaons,  vinous  and  malt  liquors  "  to  West  Afjiey  and 
others. 

This  indictment  was  in  the  same  form  as  the  first ;  it  did  not 
charge  that  it  was  the  commission  of  a  second  offence.  The  defend- 
ants pleaded  as  before,  and  on  the  29th  of  July,  the  Commonwealth 
demurred  to  the  special  plea.  On  the  29th  of  July  the  court  gave 
judgment  for  the  Commonwealth  on  the  demurrer,  and  sentenced 
defendants  as  follows : — 

31st  July  1874.  It  appearing  to  the  court  that  this  is  a  second 
conviction  of  defendants  of  a  subsequent  misdemeanor  of  selling 
liquor  without  license:  they  are  sentenced  to  pay  jointly  a  fine 
of  one  hundred  dollars  to  Commonwealth  of  Pennsylvania  for  use 
of  Blair  county,  and  costs  of  prosecution,  and  to  undergo  an  im- 
prisonment in  the  county  jail  for  the  term  of  sixty  days. 

The  defendants  took  a  writ  of  error ;  they  assigned  for  error  :— 

1.  Entering  judgment  for  the  Commonwealth  on  the  demurrer. 

2.  Sentencing  the  defendants  to  imprisonment. 

On  the  27th  of  January  1875  (No.  81,  to  January  Session  1875), 
an  indictment  was  found  against  Charles  Ranch  for  selling  ^*  spiritu- 
ous, vinous  and  malt  liquors  "  to  John  McFarland  and  others;  the 
indictment  was  in  the  same  form  as  the  other  two  indictments, 
there  being  no  averment  that  this  was  a  second  offence. 

The  defendant  pleaded  "  Not  guilty."  The  jury  found  him  guilty, 
and  the  court  sentenced  him  as  follows: — 

80th  January  1875.  Defendant  sentenced  to  pay  a  fine  of  one 
hundred  dollars  to  Commonwealth  of  Pennsylvania  for  use  of  Blair 
county,  and  costs  of  prosecution,  and  it  appearing  to  the  court  that 
the  said  conviction  is  for  a  second  and  subsequent  offence,  the  said 
defendant  is  further  sentenced  to  imprisonment  in  the  county  jail 
for  the  term  of  ninety  days. 

The  Act  of  March  22d  1867,  sect.  4,  Pamph.  L.  41,  2  Br. 
Purd.  947,  pi.  51,  enacts  that  any  person  convicted  of  selling 
liquors  without  license  shall,  for  the  first  offence,  be  fined  not  ex- 
ceeding one  hundred  dollars,  and  for  the  second  shall  be  fined  and 
imprisoned,  &o. 

The  defendant  took  a  writ  of  error,  and  assigned  for  error  that 
the  court  sentenced  him  to  imprisonment.  In  each  of  the  foregoing 
cases  the  sentences  were  suspended. 

S,  S.  Blair  (with  whom  was  F.  P.  Tiemey\  for  plaintiffs  in 
error.— The  Act  of  March  81st  1856,  sect.  8,  Pamph.  L.  200, 1 
Br.  Purd.  176,  pi.  4,  authorizes  the  sale  of  beer  in  quantities  not 
less  than  five  gallons.  The  Act  of  March  27th  1866,  sect.  1, 
Pamph.  L.  832,  authorizes  brewers  in  Blair  county  to  sell  liquor 
of  their  own  manufacture  by  the  cask  or  barrel.  To  authorize 
imprisonment  it  should  have  been  charged  in  the  indictment  that 
the  offence  charged  was  a  second  offence :  3  Whart.  Crim.  Law, 
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sect.  3418 ;  Smith  v.  Commonwealth,  14   S.  &  R.  69 ;  Reg.  v. 
Page,  9  C.  &  P.  756 ;  Plumley  v.  Commonwealth,  2  Metcalf  408. 

A.  S.  LancUs  (with  whom  was  J.  F,  MUUkiUy  District- Attor- 
ney), for  Commonwealth,  defendant  in  error. — The  Act  of  1872 
was  of  a  general  character,  and  the  vote  on  license  was  a  public 
notorious  act ;  the  court  might,  therefore,  judicially  notice  them 
€z  mat&  9W> :  1  Greenl.  Ev.  sect.  4. 

Chief  Justice  Agnew  delivered  the  opinion  of  the  court,  Octo- 
ber 12th  1875. 

These  three  cases  will  be  considered  together. 

The  plaintiffs  in  error  rest  their  case  on  the  right  of  Frederick 
W.  Ranch  to  sell  beer  as  a  licensed  brewer,  under  the  Act  of  7th 
of  March  1866,  Pamph.  L.  332.  This  defence  is  common  to  two  of 
the  indictments,  and  is  set  out  in  special  pleas.  But  his  right  to 
a  brewer's  license  was  not  derived  from  the  Act  of  1866.  The 
proviso  in  the  first  section  of  the  act  only  saved  the  right  from  the 
prohibition  of  the  act,  and  thus  enabled  him  to  resort  to  former 
laws  to  obtain  the  license.  Hence,  the  true  question  is  whether 
the  right  to  a  brewer's  license,  under  former  laws,  was  repealed  by 
the  Local  Option  Act  of  1872,  and  its  supplement  of  1873,  Pamph. 
L.  1872,  p.  49 ;  Pamph.  L.  1873,  p.  39.  This  has  been  settled  by 
the  decision  of  this  court  in  the  ease  of  the  Commonwealth  v.  Muller, 
(opinion  by  Justice  Mercur,  Legal  Intel.,  March  6th  1874,  p.  78.) 
Bv  the  express  terms  of  the  third  section  of  the  Act  of  27th  of 
March  1872,  and  the  seventh  section  of  the  Act  of  6th  of  March 
1873,  licensee  for  the  sale  of  malt  as  well  as  of  other  intoxicating 
liquors  were  forbidden  in  every  county  in  which  the  law  went  into 
operation^  Nor  is  the  right  to  the  license  saved  by  the  proviso, 
that  the  act  should  not  be  construed  to  repeal  or  affect  any  special 
law  prohibiting  the  sale  of  intoxicating  liquors  or  forbidding  the 
granting  of  licenses.  The  saving  is  of  special  prohibitory  laws, 
but  Ranch  claims  his  license  as  not  prohibited  at  all.  His  claim 
rests  not  on  the  Act  of  1866,  but  on  the  former  laws  providing 
for  licenses  to  brewers.  These  former  laws  are  repealed  by  the 
Local  Option  Law  wherever  it  operates. 

It  is  contended,  however,  that  the  Act  of  1872  not  being  pleaded 
or  replied  the  court  ought  not  to  have  noticed  it.  But  the  court 
having  noticed  it,  the  real  question  is  whether  it  committed  error 
in  so  doing  ?  The  court  having  acted  under  ^e  law,  clearly  it 
acted  according  to  law,  and  it  cannot  be  error  when  a  court  acts 
according  to  law.  But  I  have  no  doubt  the  court  was  right  in 
taking  notice  of  it.  The  Act  of  1872  is* a  general  law,  applicable 
to  the  whole  state ;  the  election  under  it  is  to  be  governea  by  the 
general  election  laws  ;  the  result  is  to  be  duly  certified  and  returned 
to  the  clerk  of  the  Court  of  Quarter  Sessions ;  the  certificate  must 
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be  laid  before  the  judges  of  the  Court  of  Quarter  Sessions  at  the 
first  meeting  of  the  court  after  the  election,  and  filed  of  record,  and 
the  judges  are  then  to  be  governed  by  the  result  of  the  vote  upon 
the  question  of  granting  licenses,  and  must,  therefore,  take  judi- 
cial cognisance  of  the  right  to  have  a  license.  Thus,  by  the  very 
terms  of  the  law,  the  court  is  bound  to  know  judicially  whether 
the  treasurer  could  grant  a  valid  brewers*  license  after  the  result 
of  the  vote  had  been  judicially  ascertained.  Besides,  on  general 
principles,  a  court  will  take  judicial  notice  of  many  things  which 
are  public  in  their  effects  or  relations,  as  seen  in  IVlr.  Greenleaf  s 
Treatise  on  Evidence,  §  4,  vol.  1.  "  In  fine  (says  he),  courts  will 
take  notice  of  whatever  ought  to  be  generally  known  within  the 
limits  of  their  jurisdiction."  §  6,  chap.  2. 

The  next  question  is  applicable  to  two  of  the  indictments  only, 
viz.,  Nos.  26  and  31,  January  1874.  These  indictments  set  forth 
no  former  conviction  for  selling  liquors  contrary  to  law,  yet  the 
courc,  upon  its  own  knowledge  of  its  records,  sentenced  the  de- 
fendants to  imprisonment  in  the  county  jail  as  upon  a  conviction 
of  a  second  offence. 

This  raises  a  serious  question,  whether  a  defendant  can  be  made 
to  suffer  the  greater  punishment  due  to  a  second  offence,  without 
a  trial,  or  being  called  on  to  answer  for  a  second  offence?  That  in 
cases  of  felony  he  cannot  is  proved  by  the  case  of  Smith  v.  Com- 
monwealth, 16  S.  &  R.  69.  There  the  sentence  for  a  punishment 
due  to  a  second  offence  was  reversed,  on  the  ground  that  the  fact 
of  judgment  for  the  former  offence  did  not  appear  in  the  indict- 
ment. It  was  held  that  this  must  be  part  of  the  record.  But  it 
is  contended  that  this  rule  does  not  apply  to  misdemeanors.  It  is 
hard  to  discover  any  solid  ground  of  distinction.  The  right  of 
trial  by  jury  is  not  confined  to  felonies,  and  the  fact  of  identity 
of  person  is  the  same  in  either  case.  Clearly,  a  recently  commis- 
sioned iudge  could  not  tell  whether  the  John  Smith  or  John  Jones, 
before  him  now,  is  the  same  John  who  was  convicted  under  his  pre- 
decessor several  years  ago.  So,  if  the  fact  of  a  former  conviction 
does  not  appear  in  the  record,  a  court  of  error  would  have  no 
means  of  determining  whether  the  defendant  was  rightly  sentenced 
as  for  a  second  offence,  except  by  sending  for  the  record  of  the 
former  case  and  taking  proof  of  the  identity  of  the  person  de- 
fendant. 

As  a  general  principle  the  punishment  inflicted  upon  a  citizen 
for  any  offence  should  appear  by  the  record  to  be  the  lawful  con- 
sequence of  his  conviction  of  that  offence.  Now,  imprisonment  in 
jail  is  not  a  lawful  consequence  of  a  mere  conviction  for  an  un- 
lawful sale  of  liquors.  It  is  the  lawful  consequence  of  a  second 
sale  only  after  a  former  conviction.  On  every  principle  of  personal 
security  and  the  due  administration  of  justice,  the  fact  which  gives 
rightfulness  to  the  greater  punishment  should  appear  in  the  record. 
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To  leave  to  a  judge  to  determine  it  outside  of  the  record  is  to  sub- 
ject the  defendant  to  an  unconstitutional  mode  of  trial.  The 
right  to  a  trial  of  a  material  fact,  to  constitute  his  offence,  by  his 
peers,  is  one  of  the  fundamental  rights  of  the  citizen,  excepted 
out  of  the  power  of  the  legislature  to  impair  or  destroy.  The  op- 
posite argument  is  that  the  setting  forth  of  the  former  conviction 
would  prejudice  the  defendant  in  his  trial.  But  clearly  the  sub- 
stantive offence,  which  draws  to  itself  the  greater  punishment,  is 
the  unlawful  sale  after  a  former  conviction.  This,  therefore,  is  the 
very  offence  he  is  called  upon  to  defend  against.  He  cannot  com- 
plain if,  after  suffering  a  former  conviction  and  sentence,  he  com- 
mits a  second  offence  of  the  same  kind.  Besides,  if  he  desires  no 
trial  upon  the  question  of  a  former  conviction,  a  court  will  take 
care  of  his  interests,  and  see  that  he  is  not  unduly  prejudiced. 
The  court  below  therefore  erred  in  passing  sentence  of  imprison- 
ment as  for  a  second  offence. 

And  now,  October  12th  1875,  the  sentence  of  the  Court 
of  Quarter  Sessions  of  Blair  county,  upon  the  indict- 
ment numbered  25  of  January  Sessions  1874,i8  affirmed, 
and  the  record  ordered  to  be  remitted  for  execution, 
in  due  course  of  law.  The  sentences  in  Nos.  26  and 
81,  of  January  Sessions  1874,  of  the  said  Court  of 
Quarter  Sessions  are  reversed,  and  in  each  case  the 
record  is  ordered  tobe  remitted  to  the  same  court, 
with  direction  to  pass  sentence  upon  the  defendants  in 
each  case,  as  for  the  offence  set  forth  in  each  indict- 
ment respectively,  and  thereupon  to  proceed  according 
to  law. 


Rough  versus  Commonwealth. 

1.  An  indictmeDt  for  unlawfally  selling  liquor  was  found,  leaving  a  blank 
for  the  name  of  the  person  to  whom  the  bquor  was  sold.  On  the  trial,  after 
a  witness  had  been  examined,  the  court  allowed  a  name  to  be  inserted.  Hdd, 
to  be  proper  under  the  13th  sect,  of  Act  of  March  Slst  1860  (Criminal  Pro- 
cedure). 

2.  A  sound  discretion  must  be  exercised  by  the  court  below  under  this  act 
in  each  case  upon  its  circumstances. 

3.  The  defendant,  before  the  jury  was  sworn,  could  have  moved  to  quash 
the  indictment,  and  the  court  could  have  sent  it  to  the  grand  jury  for  amend- 
ment or  held  the  defendant  to  answer  a  new  indictment. 

4.  The  indictment  after  the  insertion  stood  as  if  the  indictment  had  been 
found  with  the  name  in  it. 

At  the  January  Term  1875  of  the  Supreme  Court,  sitting  in 
Philadelphia,  an  application  for  an  allocatur  was  made  by  Charles 
Rough,  who  had  been  convicted  at  the  January  Term  of  the  Court 
of  Quarter  Sessions  of  Blair  county  for  selling  liquor  without  license. 
The  application  was  heard  before  the  court  in  banc.     The  facts  and 
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the  grounds  of  the  application,  are  fully   stated  in  the  opinion  of 
Chief  Justice  Agnbw,  delivered  March  9th  1875. 

The  defendant  was  convicted  of  the  unlawful  sale  of  liquors 
without  license,  and  was  sentenced  to  pay  a  fine  of  $100  and  the 
costs.  He  prays  an  allowance  of  a  writ  of  error,  on  the  ground 
that  during  the  progress  of  the  trial,  and  after  a  witness  had  testi- 
fied, leave  was  given  to  amend  the  indictment  by  inserting  the 
name  of  William  Hewit,  as  that  of  the  person  to  whom  the  liquor 
was  sold.  A  blank  had  been  left  for  the  name.  We  are  of  opinion 
the  amendment  was  proper  and  fell  within  the  intent  of  the  13th 
section  of  the  Act  of  31st  March  1860,  relating  to  criminal  procedure. 
Had  another  name  been  in  the  indictment,  and  evidence  offered 
exhibiting  a  variance,  the  case  would  have  fallen  within  the  letter 
of  the  act.  It  seems  to  us  a  blank  is  not  so  great  a  variance  as 
the  averment  of  a  wrong  name.  The  former  merely  conveys  no 
information;  but  the  latter  actually  misleads.  The  remedy  for 
any  supposed  hardships  in  these  aspects  is  found  in  that  provision 
of  the  13th  section  requiring  in  all  amendments  to  be  allowed 
that,  '^  it  shall  and  may  be  lawful  for  the  court  before  whom  the 
trial  shall  be  had,  if  it  shall  consider  such  variance  not  material  to 
the  merits  of  the  case,  and  that  the  defendant  cannot  be  prejudiced 
in  his  defence  upon  such  merits,  to  order  such  indictment  to  be 
amended  according  to  the  proof,'*  &c. 

Thus  a  sound  discretion  must  be  exercised  by  the  court  in  each 
case  upon  its  circumstances.  We  discover  no  abuse  of  that  discre- 
tion in  this  case.  It  was  in  the  power  of  the  defendant,  before  the 
jury  was  sworn,  to  move  to  quash  the  indictment,  on  the  ground 
that  a  blank  had  been  left  in  a  material  part  of  it.  The  court 
could  then  have  taken  care  of  the  interests  of  the  public  by  sending 
back  the  indictment  to  the  erand  jury,  if  in  session,  for  amend- 
ment ;  or  if  not,  could  have  held  the  defendant  to  answer  a  fresh 
indictment.  But  after  going  on  to  trial,  when  the  jury  could  not  be 
safely  discharged,  the  power  to  amend  comes  in  aid  of  justice,  to 
prevent  a  failure.  Then  the  last  provision  of  the  13th  section  is, 
that  ''every  verdict  and  judgment  which  shall  be  given,  after 
making  such  amendment,  shall  be  of  the  same  force  and  eifeot,  in 
all  respects,  as  if  the  indictment  had  originally  been  in  the  same 
form  in  which  it  was  after  such  an  amendment  was  made.'' 

A  motion  to  quash  was  made  in  this  case  before  trial,  but  on  a 
different  ground,  which  was  overruled  by  the  court.  The  amend- 
ment, therefore,  stands  now  as  if  the  indictment  had  been  origi- 
nally drawn  and  found  with  the  name  of  William  Hewit  in  it. 

The  purpose  of  the  revisers  of  the  criminal  code  was  to  prevent 
a  failure  of  justice  through  too  rigid  an  adherence  to  forms.  The 
13th  section  is  a  most  necessary  and  useful  provision  to  this  end, 
and  ought  not  to  be  frittered  away  by  unfiriendly  interpretation. 

Allocatur  refused. 
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McKinney  verms  Snyder. 

1.  The  object  of  a  point  is  to  obtain  a  dear  and  reliable  instruction  to  aid 
the  jury  in  the  formation  of  an  intelligent  verdict. 

2.  The  court  should  decline  to  receive  a  point  when  it  is  so  obscurely 
worded  as  to  ooniiise  the  jury. 

3.  An  acknowledgment  of  a  debt  to  take  it  out  of  the  Statute  of  Limitations 
must  be  made  to  the  creditor  or  his  agent 

4.  An  acknowledgment  of  a  debt  made  to  the  agent  of  the  creditor  without 
the  knowledge  of  the  debtor  that  he  was  such  agent  has  no  more  force  than 
if  made  to  a  stranger. 

5.  A  promise  to  pay  to  take  a  debt  out  of  the  statute  ought  to  be  made 
under  circumstances  which  indicate  an  actual  intention  to  pay. 

6.  The  Act  of  1869  allowing  parties  to  testify  should  prevent  the  relaxing 
of  any  of  the  rules  of  law  under  the  Statute  of  Limitations  and  of  Frauds. 

May  12th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Cumberland  county : 
Of  May  Term  1875,  No.  95. 

This  was  an  action  of  assumpsit,  brought  NoTember  19th  1872, 
by  Henry  Snyder  against  S.  D.  McKinney,  to  recover  a  balance 
which  the  plaintiif  alleged  was  due  on  account  of  the  purchase- 
money  of  a  store  sold  to  the  defendant  on  the  3d  of  May  1860. 
The  only  question  in  the  case  was  raised  by  the  plea  of  the  Statute 
of  Limitations. 

The  case  was  tried  January  18th  1875,  before  Herman,  P.  J. 

The  plaintiiT  testified  that  he  sold  his  store  to  the  defendant 
and  W.  L.  McCullough  for  $1488.94;  McCullough  paid  the  half 
of  this  sum  in  the  year  1860 ;  the  defendant  made  partial  pay- 
ments on  the  other  half  up  to  the  spring  of  1862,  when  a  balance 
was  struck,  showing  $297.84  against  him ;  he  continued  to  occupy 
plaintifTs  store  during  that  year,  at  the  end  of  which  there  was 
due  for  rent  the  further  sum  of  $50,  making  the  whole  amount 
then  owing  the  plaintiff  to  be  $347.84.  Plaintiff  further  said,  that 
he  had  a  converflation  with  defendant  in  1873 ;  he  said  he  owed 
plaintiff  about  $350,  and  thought  he  would  pay  him  before  long; 
wanted  to  pay  plaintiff  as  well  as  other  creditors ;  there  had  been 
different  conversations  about  the  claim,  but  in  the  last  defendant 
was  positire  he  wouldpay  before  long. 

George  Jacoby  testified  :♦*♦*<  About  three  years  ago  I  met 
McKinney  on  the  train  going  from  here  to  Newville ;  I  urged  him 
to  come  back  to  his  old  place  and  buy  Sherman  out ;  he  said  he 
didn't  think  it  would  suit,  as  he  and  Snyder  were  not  on  good 
terms ;  he  didn*t  think  he  would  rent  to  him ;  said  he  owed  Snyder, 
and  1  said,  how  much  is  it  7  he  said  between  $300  and  $400 ;  I 
told  him  he  would  better  fix  it  up,  that  they  were  both  good  men, 
and  they  ought  not  to  be  at  loggerheads ;  be  said  he  intended  ta 
pay  it,  and  he  would  pay  it ;  inhis  conversation  he  said  the  debt 

28  P.  F.  Smith— 82 
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he  owed  Snyder  was  an  old  debt  on  account  of  the  store ;  Snyder 
gave  me  accounts  to  collect ;  this  account  against  McKinney  was 
one." 

On  cross-examination,  he  said  .•  *  ♦  *  «  Didn't  go  to  Mercers- 
burg  to  collect  this  account;  didn't  write  to  him ;  met  him  in  cars 
by  accident ;  had  only  one  conversation  with  hira  since  he  moved 
away,  which  was  the  one  on  the  train  ;  had  conversation  about 
account  before  he  moved  away— evening  before  he  went ;  he  told 
me  he  was  moving  next  day  ;  I  urged  him  to  stay  ;  said  he  would 
like  to  stay,  but  that  he  and  Snyder  had  got  at  loggerheads,  and 
he  would  have  to  go  ;  that  he  was  alTraid  he  would  give  him 
trouble ;  he  gave  me  to  understand  the  troubles  were  financial 
troubles  about  the  balance." 

The  defendant  testified  in  direct  contradiction  to  both  the  plain- 
tifi"  and  Jacoby. 

The  plaintiflTs  third  point,  which  was  affirmed,  was :  "  If  the  jury 
believe  that  the  testimony  is  contradictory  in  itself,  and  incon- 
sistent with  truth,  and  that  the  defendant  has  been  contradicted  in 
material  facts,  the  plaintiff  is  entitled  to  recover." 

The  following  were  points  of  the  defendants,  with  their  answers : — 

3.  The  testimony  of  Jacoby,  even  if  believed  by  the  jury,  does 
not  show  a  definite,  certain,  precise,  unambiguous  admission  of  a 
debt  due  to  the  plaintiff,  and  a  promise  to  the  plaintiff  to  pay  im- 
mediately. It  not  being  proved  that  McKinney  had  any  know- 
ledge that  witness  was  acting  for  Snyder,  the  plaintiff,  or  that  he 
was  Snyder's  agent,  nor  is  it  shown  that  Jacoby  communicated  to 
Snyder  the  conversation  of  McKinney  with  hira,  Jacoby. 

Answer.  "  We  cannot  answer  this  point  exactly  as  requested, 
but  say  that  if  Jacoby  were  acting  as  the  agent  of  plaintiff  for  the 
collection  of  this  debt,  and  defendant  knew  of  such  agency,  then 
the  evidence  of  Jacoby  shows  such  an  acknowledgment  of  the  debt 
and  promise  to  pay  it  by  the  defendant  as  would  remove  the  bar 
of  the  statute.  There  is,  however,  no  evidence  in  this  case  tending 
to  show  that  the  alleged  agency  of  Jacoby  was  communicated  to 
defendant." 

5.  The  plaintiff  having  failed  to  prove  such  an  admission  of  the 
debt  and  promise  to  pay  as  takes  the  case  out  of  the  Statute  of 
Limitation,  he  cannot  recover. 

Answer.  "We  cannot  answer  this  point  as  requested.  There 
is  some  evidence,  though  slight,  of  the  acknowledgment  of  the 
debt  and  promise  to  pay.  This  evidence,  however,  is  contra- 
dicted by  the  positive  denial  of  defendant,  and  it  becomes  a  ques- 
tion of  fact  for  you  to  determine  whether  there  was  within  six  years 
next  preceding  the  time  of  bringing  this  suit,  an  unqualified  and 
direct  admission  of  the  debt  and  promise  to  pay  it  by  defendant, 
and  that  such  admission  was  made  to  the  plaintiff. 

The  verdict  was  for  the  plaintiff  for  $574.48. 
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The  defendant  took  a  writ  of  error,  and  assigned  for  error  the 
answers  to  the  points. 

W,  F.  Sadler  (with  whom  was  J,  M,  Wedkley\  for  plaintiff 
in  error. — Admissions  to  Jacohy  were  of  no  avail  to  take  the  case 
out  of  the  statute,  unl^s  defendant  knew  that  he  was  the  agent  of 
the  plaintiff:  Farmers'  and  Mechanics*  Bank  v.  Wilson,  10  Watts 
262 ;  Morgan  v.  Walton,  4  Barr  321 ;  Kyle  r.  Wells,  5  Harris  290. 
The  admission  must  be  positive,  distinct,  unqualified,  such  as  would 
maintain  the  promise  in  a  declaration  :  Tanner  v.  Smart,  6  B.  &  G. 
602 ;  Hart  v.  Prendergast,  14  M.  &  W.  741 ;  Laforge  v.  Jayne,  9 
Barr  410. 

A,  M,  Rhoadsy  for  defendant  in  error. — Jacoby's  statement  was 
corroborative  of  the  plaintiff's  testimony:  Davis  v,  Steiner,  2 
Harris  279.  An  unequivocal  admission  of  indebtedness  is  sufficient 
to  take  a  case  out  of  the  statute:  McClelland  v.  West,  9  P.  F. 
Smith  487.  The  admission  and  evidence  was  for  the  jury:  Barwell 
V.  Wirth,  11  P.  F.  Smith  133.  The  promise  was  certain  and 
within  full  reach  of  the  statute:  Yaw  v.  Kerr,  11  Wright  333; 
Wolfensberger  v.  Young,  Id.  516 ;  Hazlebaker  v.  Reeves,  2  Jones 
264;  Fries  v.  Boisselet,  9  S.  &  R.  128;  Eckert  v.  Wilson,  12  Id. 
393;  Bailey  v.  Bailey,  14  Id.  196. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  May  24th 
1875. 

The  plaintiff's  third  point  as  submitted  was  insensible,  and  ought 
not  to  have  been  affirmed.  It  is  impossible  for  us  to  form  even  a 
rational  guess  at  the  effect,  if  any,  of  such  a  point  upon  the  minds 
of  the  jury.  It  may  have  misled  them  ;  by  no  possibility  could  it 
have  thrown  any  light  upon  the  questions  of  fact  which  they  were 
called  upon  to  determine.  The  true  object  of  submitting  a  point 
to  the  court  is  to  obtain  a  clear  and  reliable  instruction  to  aid  the 
jury  in  the  formation  of  an  intelligent  verdict.  The  court  should 
decline  to  receive  a  point,  when  it  is  so  obscurely  worded  as  to  con- 
fuse rather  than  enlighten  the  jury. 

There  was  error  in  the  answer  of  the  learned  judge  of  the  court 
below  to  the  defendant  *s  third  point.  It  should  have  been  affirmed. 
There  was  not  a  scintilla  of  proof  to  show  that  the  defendant  knew 
that  Jacoby  was  acting  as  Snyder's  agent.  In  the  absence  of  such 
knowledge,  the  admission  has  no  more  force  than  if  made  to  a 
stranger. 

We  are  aware  that  the  unbroken  current  of  English  authority, 
with  perhaps  the  exception  of  a  dictum  of  Baron  Parke's  in  Rodgers 
V.  Arch,  10  Exchequer  333,  in  which  he  dissents  from  the  rest  of 
the  court,  is  full  to  the  point  that  a  promise  made  to  a  stranger  is 
sufficient  to  take  the  case  out  of  the  statute.     So  too  are  the  de- 
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oisions  of  many  of  oar  sister  states :  Minkler  v,  Minkler,  16  Verm. 
194 ;  Bird  v.  Adams,  7  Geo.  65 ;  Bloodgood  v.  Bruer,  4  Sand. 
427;  Watkins  v.  Stevens,  4  Barb.  168;  Garshore  v.  Hwyck,  6 
Id.  583;  Titus  v.  Ash,  4  Foster  319.  But  the  rule  is  different 
in  this  state.  It  was  distinctly  and  definitely  decided  in  Kyle 
V,  Wells,  5  Harris  286,  that  a  promise,  to  take  the  case  out  of  the 
statute,  must  be  made  to  the  plaintiff  or  his  agent.  Kyle  v.  Wells 
was  followed  by  Gillingham  v.  Gillingham,  decided  at  the  same 
term,  and  reported  in  the  same  volume,  at  page  302,  in  which  the 
same  principle  is  reasserted.  While  our  own  cases  are  clearly  at 
variance,  upon  this  point,  with  the  current  of  authority  elsewhere, 
we  prefer  to  adhere  to  them,  not  only  because  the  maxim  stare  de- 
cisis ought  not  to  be  departed  from  unless  for  weighty  reasons,  but 
also  because  we  believe  our  own  rule  a  sound  one.  To  attempt  to 
reconcile  the  conflicting  decisions  upon  the  Statute  of  Limitations 
would  be  a  hopeless  task.  There  is  no  branch  of  the  law  upon 
which  the  courts  of  the  different' states  have  differed  more  widely, 
particularly  as  to  what  is  a  sufficient  promise  to  take  a  case  out  of  the 
statute.  Our  own  rules  being  not  only  well  settled,  but  supported 
by  sound  reason,  we  propose  to  adhere  to  them.  If  the  promise  bo 
made  to  an  asent  of  the  plaintiff,  we  think  it  necessarily  follows 
that  the  defendant  must  be  aware  of  the  agency  at  the  time  of  the 
promise.  A  promise  made  to  a  stranger  is  a  mere  declaration  of 
intention,  which  the  promissor  may  change  at  pleasure.  To  be 
binding  upon  him  it  ought  to  be  made  under  circumstances  which 
indicate  an  actual  intention  to  pay  the  debt;  not  a  mere  loose  de- 
claration. As  was  observed  in  Kyle  v.  Wells,  supra,  "  it  is  a  per- 
version of  the  word  promise  to  apply  it  to  a  declaration  made  to 
one  who  has  no  interest  in,  or  connection. with,  the  subject  spoken 
of."  In  the  Farmers*  and  Mechanics*  Bank  v.  Wilson,  10  Watts 
261,  it  was  held  that  an  acknowledgment,  such  as  will  avoid  the 
operation  of  the  statute  limiting  the  time  within  which  an  action 
may  be  brought  for  the  recovery  of  lands,  must  be  made  to  the 
owner,  or  his  agent  known  as  such.  Says  Huston,  J. :  "  No  loose 
conversations,  no  inferences  from  what  was  said  many  years  ago ; 
no  expressions  to  neighbors,  or  strangers  to  the  title,  will  deprive 
a  man  of  the  protection  of  this  most  beneficial  statute.**  We  may 
well  apply  by  analogy  this  vigorous  language  to  the  present  case. 
The  practical  working  of  the  recent  Act  of  Assembly,  allowing  the 
parties  in  a  controversy  to  be  examined  as  witnesses  on  their  own 
behalf,  admonishes  us  that  it  would  be  unwise  to  relax  any  of  the 
rules  of  law  in  cases  arising  under  the  Statute  of  Limitations,  and 
of  Frauds  and  Perjuries.  We  see  no  further  error  in  this  record. 
To  have  answered  the  defendants*  fifth  point  affirmatively,  would 
have  withdrawn  the  case  from  the  jury..  This  could  not  have  been 
done  under  the  evidence  given  by  the  plaintiff. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Coble  versus  Nonemaker. 

1.  As  a  general  rule  an  attaching  creditor  can  acquire  no  claim  to  pro-  ^  ^^  ,^^| 
perty  in  the  hands  of  the  garnishee  other  than  the  debtor  could  assert  against  ^-\ 
the  garnishee. 

2.  Eves,  by  Nonemaker  as  his  agent,  gave  to  Coble  a  chattel  mortgage  of 
store  goods  to  secure  a  debt  to  Coble  not  then  due,  being  part  of  the  pur- 
chase-money of  the  goods  ;  Eves  put  Nonemaker  into  possession  of  the  store 
to  carry  it  on  as  his  agent  before  the  debt  became  due  ;  Nonemaker  knowing 
it  was  still  unpaid,  bought  the  store  from  Eves  for  a  valuable  consideration 
without  intent  to  defraud  creditors,  and  Eves  moved  to  another  state.  In 
foreign  attachment  against  Eves,  Coble  could  recover  the  goods  from  None- 
maker in  whose  hands  they  had  been  attached. 

3.  Although  Coble  had  not  taken  possession  of  the  goods  under  the  mort- 
gage and  it  was  void  against  innocent  purchasers,  it  was  a  valid  contract 
between  Coble  and  Eves,  and  notwithstanding  Nonemaker  paid  a  valuable 
consideration,  by  his  knowledge  of  Coble's  equities  he  was  not  an  innocent 
purchaser. 

4.  A  legal  principle  is  never  so  applied  as  to  protect  fraud. 

5.  The  title  to  the  store  was  held  by  Eves  in  trust  to  the  extent  of  the  un- 
paid purchase-money,  and  Nonemaker  took  it  subject  to  the  trust 

6.  As  to  Coble,  the  contract  between  Eves  and  Nonemaker  worked  no 
chang^e  of  title  to  the  goods  ;  it  left  them  as  when  the  mortgage  was  made. 

7.  The  trust  for  Come  as  to  the  goods  existing  in  Eves,  the  transfer  to 
Nonemaker  created  him  trustee  for  the  same  use. 

8.  If  an  estate  in  trust  be  conveyed  to  a  volunteer,  he  will  be  bound  by 
the  trust,  although  he  had  no  notice  of  it. 

9.  If  the  grantee  of  a  trust  estate  for  full  value  have  notice  of  the  trust  he 
is  bound  just  as  the  grantor.  So  as  to  purchasers  with  notice  of  any  equita- 
ble encumbrance. 

10.  The  right  of  Coble  by  his  mortgage  to  take  possession  of  the  goods 
did  not  confiue  him  to  replevin,  although  that  was  the  most  obvious  remedy. 

June  5th  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Cumberland  county : 
Of  May  Term  1875,  No.  100. 

On  tne  4th  of  August  1871,  a  foreign  atttachment  in  debt  was  issued 
at  the  suit  of  J.  W.  Coble  against  Yetman  Eves,  in  which  J.  H. 
Nonemaker  was  the  garnishee.  On  the  17th  of  August  1871  the 
sheriff  attached  a  drug  store,  fixtures  and  stock,  in  the  hands  of 
the  garnishee,  who  on  the  same  day  entered  into  bond  in  the  usual 
form,  with  surety,  and  the  attachment  was  dissolved.  On  the 
trial  of  the  action  a  verdict  was  rendered  against  Eves  in  fevor  of 
Coble  for  $2800.  The  garnishee  waived  the  issuing  of  a  scire 
facias  and  pleaded  ^^  nulla  bona.'* 

Under  the  27th  section  of  the  judiciary  article  of  the  Constitu- 
tion of  1873,  and  the  Act  of  April  22d  1874,  Pamph.  L.  109,  the 
parties  dispensed  with  a  jury,  and  submitted  the  case  to  the  deci- 
sion of  the  Court  of  Common  Pleas. 

The  court  found  the  facts  to  be  as  follows : — 

Coble,  the  plaintiff,  owning  a  drug  store  in  Mechanicsburg,  on 
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the  10th  of  March  1868,  sold  it  to  Yetman  Eves,  the  defendant, 
for  $4000,  for  which  Eves  gave  Coble  four  negotiable  notes  of  JIOOO 
each,  payable  respectively  on  the  1st  days  of  April,  in  the  years 
1868,  1869,  1870  and  1871.  Immediately  on  the  purchase,  Eves 
put  Nonemaker,  the  garnishee,  into  possession  of  the  store  as  his 
agent ;  Nonemakep  as  such  agent  carried  on  the  store.  The  first 
note  was  paid  shortly  after  it  became  due,  and  the  second  waa 
sold  by  Coble  about  the  same  time.  In  May  or  June  1868,  Coble 
requested  Nonemaker  to  procure  Eves  to  give  him  security  for  the 
remaining  two  notes.  Eves  declined  to  give  security,  but  pro- 
posed, through  Nonemaker,  to  give  Coble,  in  exchange  for  the 
two  negotiable  notes,  two  sealed  notes  for  the  same  amounts, 
together  with  a  chattel  mortgage  of  the  drug  store  to  secure  the 
notes.  Coble  agreed  to  this  proposition  and  Nonemaker  wrote  the 
new  notes  and  the  mortgage,  all  dated  March  10th  1868,  to  cor- 
respond with  the  date  of  the  original  notes ;  the  mortgage  and 
notes  were  executed  by  Eves  in  presence  of  Nonemaker,  who  signed 
as  a  witness,  and  delivered  them  to  Coble  in  the  latter  part  of 
July  1868.  The  mortgage  was  that  Eves,  for  securing  the  pay- 
ment of  the  two  notes,  sold  to  Coble  the  drug  store  bought  by  him 
from  Coble,  consisting  of  drugs,  chemicals,  all  the  fixtures,  &c., 
"  and  everything  in  and  belonging  to  said  store,**  to  hold  to  Coble, 
and  upon  the  condition  that  if  Eves  should  pay  to  Coble  the  two 
notes  at  JlOOO/each,  the  mortgage  was  to  be  of  none  effect,  but  in 
case  of  default  of  payment.  Coble  might  sell  the  drug  store,  fix- 
tures, &c.,  and  out  of  the  proceeds  pay  the  two  notes  and  return 
the  surplus,  if  any,  to  Eves,  who  was  to  retain  the  possession 
until  default  should  be  made.  Nonemaker  continued  in  possession 
of  the  drug  store  as  Eves*  agent  until  December  20th  1868.  On 
that  day  Nonemaker,  knowing  of  the  mortgage,  and  that  the  notes 
intended  to  be  secured  by  it  were  unpaid,  bought  the  drug  store 
thus  mortgaged,  from  Eves  for  92100,  took  possession  of  it  and 
carried  it  on  in  his  own  name  until  it  was  attached  in  this  case. 
Eves  had  moved  to  North  Carolina  in  February  or  March  1871. 

The  court  found :  "  Although  the  sale  by  Eves  to  Nonemaker 
was  with  full  notice  to  the  latter  of  the  mortgage,  yet  as  between 
themselves,  it  was  a  fair  sale  for  a  valuable  consideration,  and 
without  any  intention  to  defraud  the  creditors  of  Eves.** 

In  stating  the  conclusions  of  law  the  court,  Herman,  P.  J.,  said : 
♦  *  *  u  jj^  iji^jg  Q^QQ  Nonemaker  stood  in  the  position  of  a  pur- 
chaser with  notice,  and  as  against  the  mortgaged  chattels  in  his 
possession.  Coble  could  have  enforced  his  rights.  The  mortgage 
must  be  considered  as  a  conditional  sale  by  Eves  to  Coble  to  be 
void  on  the  payment  of  the  notes  at  maturity,  and  in  de&ult.  Coble 
had  the  right  to  pursue  the  mortgaged  chattels  in  the  hands  of 
Nonemaker,  take  possession  of  them  and  sell  them  in  satisfaction 
of  his  debt.     But  until  such  default  was  made,  Eves,  by  the  terms 
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of  the  mortgage,  had  the  right  to  retain  peaceable  possession  and 
free  enjoyment  of  them,  and  this  gave  him  the  right  to  seir  all 
the  property  he  had  in  the  chattels  to  whomsoever  he  pleased. 
Had  he  sold  the  store  to  a  bon£  fide  purchaser  without  notice,  and 
passed  to  him  the  possession  of  it,  a  complete  title  would  have 
passed  to  the  purchaser,  and  Coble's  rights  under  his  mortgage 
would  have  been  at  an  end.  But  having  sold  and  delivered  it  to  a 
purchaser,  with  notice,  Coble's  rights  were  preserved  as  against  the 
mortgaged  property  in  the  hands  of  such  purchaser.  *  *  *  Now, 
is  the  attachment  of  the  store  in  the  hands  of  Nonemaker  a  good 
attachment,  and  does  it  hold  anything  ?  We  think  not.  This  is  a 
proceeding  in  rem,  and  the  issue  is  whether  the  garnishee  had  goods 
and  effects  of  Eves  in  his  hands.  The  ultimate  object  of  a  proceed- 
ing in  foreign  attachment  is  to  appropriate  the  debtor's  assets  to 
the  payment  of  his  debts.  Nonemaker  had  nothing  in  his  hands 
belonging  to  Eves,  and  hence  there  was  nothing  to  attach.  *  *  * 
If  Coble  claims  to  recover,  because  of  the  conditional  sale  to  him, 
which  became  absolute  upon  default  in  payment  of  the  two  notes  by 
Eves,  then  he  cannot  recover  in  this  proceeding  against  the  gar- 
nishee, because  he  can  recover  only  the  value  of  such  of  the  attached 
property  in  his  hands  belonging  to  Eves,  or  which  had  been  as- 
signed to  him  by  Eves  in  fraud  of  his  creditors.  To  recover 
goods,  or  the  value  of  goods,  belonging  to  himself,  he  must  adopt  a 
different  form  of  action." 

Judgment  was  entered  for  the  defendant. 

There  were  a  number  of  exceptions  taken  to  the  rulings  of  the 
court,  during  the  hearing,  on  questions  of  evidence.  There  were 
also  points  submitted,  the  answers  to  which,  as  well  as  the  decisions 
on  the  questions  of  evidence,  were  assigned  for  error  by  the  plain- 
tiff, who  removed  the  record  to  the  Supreme  Court,  by  writ  of 
error. 

The  assignment  of  error  considered  in  the  Supreme  Court  was 
the  order  of  the  court  entering  judgment  for  the  defendant. 

J.  Hays,  for  plaintiff  in  error. — A  purchaser,  with  notice,  is 
bound  in  equity  just  as  the  person  from  whom  he  purchases: 
Jacques  v.  Weeks,  7  Watts  270  Uhler  i;.  Hutchinson,  11  Harris 
113  ;  La  Neve  v.  La  Neve,  Ambler  486.  A  grantee  shall  not  set 
up  his  deed  to  the  prejudice  of  one  who  had  a  prior  right,  of  which 
he  had  notice :  Murphy  v.  Nathans,  10  Wright  508 ;  Sanger  v. 
Eastwood,  19  Wendell  514;  Gregory  v.  Thomas,  20  Id.  17  ;  Ben- 
nett v.  Earl,  21  Id.  117  ;  Lewis  v.  Palmer,  28  N.  Y.  271 ;  Spraight 
V,  Hawley,  89  Id.  441.  A  sale  of  chattels,  although  without  de- 
livery of  possession,  is  binding  between  the  parties :  Boyle  v.  Ran- 
kin, 10  Harris  168.  Coble  could  have  recovered  in  replevin. 
Dennis  v.  Alexander,  8  Barr  50 ;  Vandyke  v.  Christ,  7  W.  &  S. 
878.     But  because  he  had  that  remedy  in  rem  he  was  not  excluded 
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from  proceedings  in  personam :  Insurance  Co.  v.  Whitney,  20  P. 
F.  Smith  252 ;  Scott  v.  Fields,  7  Watts  360 ;  Railroad  Co.  v.  Pen- 
nock,  1  P.  F.  Smith  250.  In  foreign  attachment  evidence  is  admis- 
sible to  show  that  a  prior  assignment  of  the  matter  attached  was 
fraudulent  against  the  creditors :  Moser  v,  Mayberry,  7  Watts  12 ; 
Sinnickson  v.  Painter,  8  Casey  884 ;  Childs  v.  Dighy,  12  Harris 
23 ;  Cowden  v.  Pleasants,  9  Barr  59 ;  Cowden  v.  W.  Branch  Bank, 
7  W.  &  S.  432 ;  Stewart  v.  McMinn,  5  Id.  100. 

S.  Hepburn^  Jr.^  and  S.  Hepburn  (with  whom  was  L.  A,  Ghin- 
8ter),  for  defendant  in  error. — Under  a  chattel  mortgage  their  must 
be  possession :  Keller  t^.  Nutz,  5  S.  &  R.  252 ;  Fry  v.  Miller,  9 
Wright  443;  Bowen  v.  Burk,  1  Harris  149;  Welsh  v.  Bell,  8 
Casey  13.  The  chattel  mortgage  transferred  the  title  to  the  mort- 
gagee on  default  in  the  mortgagor :  Budick  v.  McVanner,  2  Denio 
170. 

Mr.  Justice  Woodwabd  delivered  the  opinion  of  the  court,  Oc- 
tober 1875. 

Undoubtedly,  the  most  obvious  remedy  of  the  plaintiff  would 
have  been  an  action  of  replevin,  in  which  the  question  of  the  right 
of  the  defendant  to  hold  the  stock  of  the  drug  store  under  his  pur- 
chase from  Eves  could  have  been  directly  tried.  The  general  rule 
is  settled  that  an  attaching  creditor  can  acquire  no  claim  to  pro- 
perty in  the  hands  of  a  garnishee,  other  than  such  as  the  debtor  in 
a  suit  against  the  garnishee  could  himself  assert.  The  judgment 
in  the  court  below  was  entered  in  pursuance  of  this  general  rule. 
The  fact  was  found  by  the  record  that  the  sale  by  Eves  to.  None- 
maker was  made  for  a  valuable  consideration,  without  any  inten- 
tion to  defraud  creditors,  and  Nonemaker  was  in  possession  of  the 
goods  in  controversy  when  the  attachment  was  issued  against  him 
as  garnishee  of  Eves.  Of  course,  as  between  the  parties  to  the 
contract  of  the  20th  of  December  1868  the  transaction  was  a  final 
one,  and  all  right  of  Eves  in  the  property  was  gone.  The  inquiry 
presented  here  is,  whether,  by  a  proper  application  of  the  legal 
rule,  the  effect  of  the  contract  was  to  extinguish  the  rights  of  the 
plaintiff  as  well  as  those  of  Eves.  This  is  the  only  subject  of 
discussion,  for  the  exceptions  of  the  defendant  on  the  trial,  .and 
urged  on  the  argument,  are  supported  by  nothing  that  appears 
upon  the  record. 

When  Nonemaker  bought  this  stock,  he  had  full  knowledge  of 
the  mortgage  upon  it,  and  of  the  two  accompanying  notes,  which 
had  been  executed  in  May  or  June  1868.  Indeed,  he  had  drawn 
up  the  papers  himself.  The  mortgage  was  a  valid  contract,  as  be- 
tween the  parties  to  it,  although,  possession  under  it  not  having 
been  taken,  it  was  waste  paper  as  against  execution  creditors  and 
innocent  purchasers.     But  Nonemaker  was  not  an  innocent  pur- 
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chaser.  It  is  true  he  had  paid  a  valuable  oonsideration,  but  he 
had  the  amplest  notice  of  the  plaintiff's  equities.  The  whole 
transaction  was  one  with  which  he  had  been  connected  from  the 
outset.  The  drug  store  had  originally  belonged  to  the  plaintiff, 
and  had  been  purchased  by  Eves  for  Nonemaker's  benefit.  When 
he  bought,  therefore,  he  knew  he  was  paying  for  property  for 
which  his  vendor  had  never  paid,  and  that  the  former  owner  was 
to  be  left  for  the  recovery  of  his  purchase-money  to  the  hazards 
of  litigation  against  an  absent  debtor  resident  in  North  Carolina. 
If  the  title  had  remained  in  Eves  until  the  1st  of  April  1871,  the 
property  would  have  been  subject  to  the  operation  of  the  plaintiff's 
mortgage.  Possession  could  have  been  taken  by  him  at  his  dis- 
cretion, the  property  sold,  and  the  proceeds  applied  to  the  payment 
of  the  notes.  And  this  Nonemaker  perfectly  knew.  The  original 
purchase-money  had  been  $4000.  Of  this  sum  $2000  had  been 
paid,  and  the  consideration  paid  to  Eves,  when  the  stock  was 
bought,  in  December  1868,  was  $2100.  This,  including  interest, 
was  something  like  the  amount  the  plaintiff  had  received,  and  yet 
it  is  claimed,  on  the  part  of  the  defence,  that  the  payment  of  this 
vested  the  title  to  the  goods  so  absolutely  in  Nonemaker  as  to  de- 
stroy every  right  of  the  plaintiff  to  proceed  against  them  as  the 
property  of  Eves.       / 

A  principle  of  law  is  never  so  applied  as  to  promote  or  protect 
a  fraud.  In  the  mortgage  contract  there  was  nothing  illegal,  im- 
moral or  unfair.  As  against  Eves,  all  its  stipulations  could  have 
been  enforced.  Obtaining  a  personal  judgment  on  the  notes,  the 
plaintiff  could  have  levied  on  the  property.  And  Eves  could,  by 
no  voluntary  act  of  his  own,  relieve  it  from  the  lien  that  rested  on 
it,  or  evade  his  personal  responsibility  for  the  mortgage- debt.  Did 
the  joint  act  of  Eves  and  Nonemaker  shift  the  lien  or  destroy  the 
responsibility  ?  The  title  was  taken  by  Nonemaker  with  accurate 
knowledge  of  the  liabilities  to  which  the  goods  were  subject.  That 
title  had  been  held  in  trust,  to  the  extent  of  the  unpaid  purchase- 
money,  for  the  plaintiff's  use.  When  he  accepted  it,  therefore,  he 
took  with  it  the  burden  the  parties  had  imposed  upon  it.  As  to 
the  plaintiff,  it  was  not  in  the  power  of  Eves  to  divest  himself  of 
such  ownership  as  was  requisite  to  meet  the  exigencies  of  the 
mortgage-contract,  and  no  purchaser  could  acquire  such  divested 
ownership  who  had  not  bought  in  utter  ignorance  of  the  mortgage- 
lien.  It  follows  that  the  property  stood,  when  this  suit  was 
brought,  subject  to  all  the  equities  which  bound  it  before  the  con- 
tract of  December  1868  was  made.  It  cannot  be  questioned  that 
the  plaintiff  could  have  maintained  this  foreign  attachment  if  the 
effort  to  transfer  the  title  had  not  been  attempted.  He  could  have 
waived  the  right  to  seize  and  sell  the  goods  which  the  mortgage 
conferred.  He  could  have  levied  on  them  under  a  judgment.  It 
would  be  a  travesty  of  legal  principles  to  hold  two  men  competent, 
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by  a  juggling  use  of  legal  forms,  to  wipe  out  a  third  man's  legal 
rights.  In  this  court  these  principles  have  never  been  so  applied. 
It  was  held  in  Moser  r.  Mayberry,  7  Watts  12,  that  on  the  trial 
of  an  issue  on  a  scire  facias  against  a  garnishee  in  a  foreign  attach- 
ment, the  defendant  could  not  avail  himself  of  the  fact  that  the 
goods  attached  came  into  his  bands  by  means  of  a  fraudulent 
arrangement  between  himself  and  the  debtor.  And  Sinnickson  v. 
Painter,  8  Casey  884,  decided  that  where  a  legacy  or  distributive 
share  is  attached  in  the  hands  of  executors  or  administrators,  evi- 
dence is  admissible  to  show  that  a  prior  assignment  of  the  legacy 
or  distributive  share  was  fraudulent  as  against  creditors.  So  far 
as  the  plaintiff  here  was  concerned,  the  contract  between  the  de- 
fendant and  Eves  worked  no  transmutation  of  the  title  to  the 
goods.  It  left  them  as  they  stood  when  the  mortgage  was  exe- 
cuted— the  property  of  Eves,  in  the  defendant's  hands,  subject  to 
the  operation  of  the  plaintiff's  lien. 

Considered  in  another  aspect,  the  case  seems  equally  plain. 
While  the  title  remained  in  Eves,  he  held  it  bound  by  the  trust  for 
the  benefit  of  the  plaintiff  which  the  mortgage  had  created.  When 
the  title  was  passed  to  the  defendant,  he,  having  notice  of  the 
plaintiff's  equities,  became  by  operation  of  law,  invested  with  the 
character  of  trustee  with  precisely  the  same  obligations  that  the 
contract  expressly  imposed  on  Eves.  A  trust  already  in  existence, 
and  annexed  to  the  present  subject-matter,  is  created  de  novo  as 
against  a  person  who  takes  by  a  title  derivative  from  the  original 
trustee :  Lewin  on  Trusts  205.  If  an  estate  be  passed  by  trustee 
to  a  stranger  by  conveyance,  then  the  grantee,  if  he  be  a  volunteer, 
will  be  bound  by  the  trust,  whether  he  had  notice  of  it  or  not ;  for 
though  he  had  no  actual  notice  of  the  equity,  yet  the  court  will 

E resume  it  against  him  where  he  paid  no  consideration :  Id.  206 ; 
lansell  v.  IVfansell,  2  P.  Wms.  678,  681.  But  if  the  grantee  be  a 
purchaser  of  the  estate  at  its  full  value,  then  if  he  take  with  notice 
of  the  trust,  he  is  bound  to  the  same  extent  and  in  the  same  man- 
ner as  the  person  of  whom  he  purchased :  Dunbar  v.  Tredennick, 
2  B.  &  B.  319,  for  knowing  another's  right  to  the  property,  he 
throws  away  his  money  voluntarily  and  of  his  own  free  will :  Mead 
V.  Lord  Orrery,  3  Aik.  828,  (236).  And  the  rule  applies  not  only 
to  the  case  of  a  trust  properly  so  called,  but  to  purchasers  with 
notice  of  any  equitable  encumbrance,  as  of  a  covenant  or  agree- 
ment affecting  the  estate  (Daniels  v,  Davison,  16  Vesey  249),  or 
a  lien  for  purchase-money :  Mackreth  v.  Symmons,  15  Vesey  829. 
The  defendant  then  held  these  goods  subject  to  the  equities  of  the 
plaintiff  under  the  mortgage.  The  process  of  foreign  attachment 
was  one  which  could  legitimately  be  employed  for  the  enforcement 
of  those  equities.  Even  if  the  property  had  been  in  the  plaintiff's 
possession,  this  remedy  could  have  been  applied.  A  person  may 
attach  goods  in  his  own  hands  belonging  to  a  defendant,  or  money 
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which  he  himself  owes  to  a  defendant.  Sergeant  on  Attachment, 
2  ed.  81,  citing  1  Com.  Dig.  681;  1  RoU.'b  Abr.  654;  Graighle 
V.  Notnagel,  1  Pet.  246;  and  Gravson  v.  Veech,  12  Martin 
688.  Certainly  the  fact  that  the  stipulations  in  the  mortgage  gave 
the  plaintiff  the  right  to  take  possession  of  the  property  and  sell  it 
could  not  have  the  effect  to  confine  him  to  an  action  of  replevin, 
and  debar  him   from   another  remedy  equally  appropriate  and 


equally  efiScient. 


Judgment  reversed  and  procedendo  awarded. 


Levy  et  al.  versus  Levy. 

1.  By  the  New  York  Code,  every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest ;  two  creditors  of  defendant  assigned  in  New 
York  their  claims  to  the  plaintiff,  who  himself  was  a  creditor  of  defendant, 
he  broujz;ht  one  suit  in  Pennsylvania  for  all  in  his  own  name.  Hddy  that 
the  suit  was  properly  brought. 

2.  In  Pennsylvania  a  suit  on  a  chose  in  action  must  be  brought  in  the 
name  of  the  holder  of  the  legal  title. 

3.  When  by  lex  loci  contractus  the  legal  title  passes  by  assignment  the 
holder  of  such  title  may  sue  in  his  own  name  in  whatever  forum  he  brings 
suit. 

June  6th  1876.  Before  Agnevit,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Dauphin  county :  Of 
May  Term  1876,  No.  123. 

This  was  an  action  brought  December  17th  1873,  by  Abraham 
Levy  and  Lewis  Levy,  trading,  &c.,  as  Levy  and  Brother,  against 
Simon  Levy. 

The  statement  of  the  plaintiffs*  claim  filed  in  the  suit,  included 
a  book  account  of  Levy,  Brother  &  Co.,  for  $786,  and  one  of 
Samter  &  Ash  for  $682.24,  against  the  defendant.  These  claims 
on  the  2d  of  December  1872  had  been  assigned  to  the  plaintiffs 
in  the  state  of  New  York.  The  statement  filed  included  also  a 
claim  for  $368.13  on  a  book  s^ccount  of  their  own  against  the 
defendant. 

The  defendant  filed  an  affidavit  of  defence,  setting  out  that  the 
debt  claimed  by  plaintiffs  in  their  own  right  had  been  fully  paid, 
and  that  as  to  the  other  claims  the  plaintiffs  could  not  sue  in  their 
own  names. 

Sect.  Ill  of  the  New  York  Code  provides  that,  "Every  action 
must  be  prosecuted  in  the  name  of  the  party  in  interest,  except  as 
is  otherwise  provided  by  sect.  131,  but  this  section  shall  not  be 
deemed  to  authorize  the  assignment  of  a  thing  in  action  not  arising 
out  of  a  contract." 
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A  rule  was  taken  by  the  plaintiffs  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

After  argument,  Pearson,  P.  J.,  held  the  affidavit  sufficient  and 
discharged  the  rule  for  judgment. 

The  plaintiffs  took  a  writ  of  error  and  assigned  the  discharging 
of  their  rule  for  error. 

J.  W.  Simontony  for  plaintiffs  in  error. — Under  sect.  Ill  of 
their  code,  the  New  York  courts  hold  that  the  assignee  of  a  chose 
in  action  holding  the  legal  title  by  written  assignment  valid  on  its 
face  is  the  real  party  in  interest  though  others  may  have  a  bene- 
ficial interest  with  him  in  the  proceeds :  Allen  v.  Brown,  44  N.  T. 
228;  Meeker  v.  Claghorn,  Id.  349;  Hooker  v.  Eagle  Bank,  30 
Id.  87 ;  Byxbie  v.  Wood,  24  Id.  212.  The  law  of  maintenance 
prohibited  the  transfer  of  the  legal  property  in  a  chose  in  action 
so  as  to  enable  the  assignee  to  sue  in  his  own  name  ;  but  this  has 
been  abrogated :  Peterson  v.  Chemical  Bank,  82  N.  T.  45.  A 
legal  title  cannot  exist  in  assignor  and  assignee  both  :  Pry  or  t^. 
Wood,  7  Casey  149.  By  the  assignment  of  the  choses  in  action 
in  this  case  made  in  New  York  under  the  laws  of  that  state,  the 
legal  title  passed  to  the  assignees,  and  the  suit  here  must  be  in 
their  name :  Thompson  t^.  Bell,  8  E.  &  B.  236 ;  Yanquelin  v. 
Bovard,  15  C.  B.  N.  S.  841 ;  Trimbey  v.  Vignier,  1  Bing.  N.  C. 
151 ;  Bradlaugh  v.  DeSin,  Law  Rep.  3  Com.  B.  473  (1868) ;  Story 
on  Conflict  of  Laws,  sects.  242,  316,  353,  354,  858,  359. 

A.  n.  Weiss  and  B.  A.  Lamberton,  for  defendant  in  error. — 
The  mode  of  suing  is  governed  by  the  lex  fori :  Trimbey  v.  Vignier, 

1  Bing.  N.  C.  151 ;  De  La  Vega  v.  Vianna,  1  B.  &  Ad.  284 ; 
Robinson  v.  Bland,  4  Burrow  1084 ;  Down  v.  Lippman,  6  CI.  & 
Fin.  1 ;  Ferguson  v.  Fyffe,  8  Id.  121 ;  Wilcox  v.  Hunt,  13  Pet. 
378 ;  Bank  United  States  v.  Jones,  8  Id.  361 ;  Andrews  v.  Herriott, 
4  Cowan  408 ;  Pearsall  v.  Dwight,  2  Mass.  84 ;  Wood  v.  Watkin- 
son,  17  Conn.  610 ;  Speed  v.  May,  5  Harris  95 ;  Watson  v. 
Brewster,  1  Barr  381.  The  inquiry  in  whose  name  the  suit  is 
brought  relates  more  to  form  of  remedy  than  to  the  merits :  Story 
Confl.  of  Laws,  sect.  565 ;  Wharton  Confl.  of  Laws,  sect.  735. 
Under  statutes  similar  to  sect.  Ill  of  New  York  Code,  it  is  held, 
the  law  of  the  forum  must  govern  :  Foss  v.  Nutting,  14  Gray  485  ; 

2  Parsons  on  Notes,  &c.,  47,  note  e ;  MacDonald  v.  Kneeland,  5 
Minn.  365 ;  Fisk  v.  Bracket,  82  Verm.  801 ;  Harper  v.  Butler,  2 
Pet.  239 ;  Warren  v.  Copelin,  6  Mete.  597.  The  distinction  be- 
tween a  legal  and  equitable  title  still  exists  in  New  York :  Moore 
V.  Metrop.  Bank,  55  N.  Y.  47 ;  Bush  v.  Lathrop,  22  Id.  647 ; 
Myers  v.  Davis,  Id.  91. 

Mr.  Justice  Pa^xson  delivered  the  opinion  of  the  court,  Octo- 
ber 11th  1875. 
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The  defence  in  this  action  is  purely  technicaL  The  affidavi 
of  the  defendant  does  not  deny  the  original  indebtedness,  but 
avers  that  the  amount  due  the  plaintiffs  in  their  own  right  has 
been  paid,  and  as  to  the  claims  assigned  to  them,  they  could  not 
sue  in  their  own  name.  The  rule  is  well  settled  in  this  state,  that 
a  suit  upon  a  chose  in  action  must  be  brought  in  the  name  of  the 
holder  of  the  legal  title.  An  assignment  of  bonds,  specialties  and 
notes,  under  the  Act  of  28th  of  May  1715,  passes  the  legal  title, 
and  the  assignee  may  sue  in  his  own  name.  This  act  has  no  appli- 
cation to  debts  due  upon  book  account  An  assignment  of  such 
claims  passes  merely  the  equitable  title,  and  the  assignee  must  sue 
in  the  name  of  his  assignor.  The  only  exceptions  to  this  rule  are 
those  contained  in  the  Act  of  23d  of  April  1829,  viz.  :  Where  the 
assignor  shall  die  before  suit  brought,  and  no  letters  of  adminis- 
tration have  been  taken  out  upon  his  estate ;  or  where  such  assignor 
shall  leave  the  state  or  cannot  be  found.  It  is  alleged,  however, 
that  this  suit  can  be  sustained,  for  the  reason  that  sect.  Ill  of  the 
New  York  Code,  under  which  these  claims  were  assigned,  expressly 
authorizes  and  directs  suits  in  such  cases  to  be  brought  in  the  name 
of  the  assignee.  The  force  of  this  suggestion  depends  upon  the 
further  question,  whether,  by  the  New  York  Code  referred  to,  the 
legal  title  passes,  or  whether  the  code  merely  authorizes  suits  to  be 
brought  in  the  name  of  the  holder  of  the  equitable  title.  So  far  as 
the  remedy  is  concerned,  it  is  to  be  governed  by  the  lex  fori.  When- 
ever, however,  by  the  lex  loci  corUractilSj  the  legal  title  passes,  the 
holder  of  such  legal  title  may  sue  in  his  own  name  in  whatever 
forum  he  may  bring  his  suit.  This  rule  is  recognised  by  Judge 
Story,  in  his  Conflict  of  Laws,  sections  342,  316,  353-4,  358-9. 
In  discussing  the  subject  of  transfers  of  choses  in  action,  not  valid 
by  the  law  of  the  place  where  suit  is  broughjt,  but  valid  by  the  law 
of  the  place  where  made,  he  says  :  ^^  In  such  case  it  would  seem 
that  the  more  correct  rule  would  be  that  the  lex  loci  contract{L» 
ought  to  govern.  Under  such  circumstances,  to  deny  the  legal 
effect  of  the  endorsement,  is  to  construe  the  obligation,  force  and 
effect  of  a  contract  made  in  one  place  by  the  law  of  another.  It 
is  not  a  question  as  to  the  form  of  the  remedy,  but  as  to  the  right  ;*' 
section  354.  Again,  in  sections  565-6,  he  says :  ^^  There  does 
not  seem,  therefore,  any  solid  ground,  upon  principle,  why  a  right, 
confessedly  legal  in  the  country  where  it  originated,  and  passing 
a  direct  and  positive  fixed  title  in  the  assignee,  should  not  have 
the  same  remedy  in  every  other  country  which  legal  fixed  titles 
in  the  party  are  there  entitled  to.  It  is  assuming  the  very  ground 
in  controversy  to  assert  that  it  is  a  mere  equitable  title,  for  the 
local  law  has  adjudged  it  otherwise,  and  vested  the  original  title 
ex  directo  in  the  assignee."  To  the  same  point  are  Thompson  v. 
Bell,  2  E.  &  B.  236 ;  Vanquelin  v.  Bovard,  13  C.  B.  N.   S. 
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841 ;  Peterson  v.  The  Chemical  Bank,  S2  N.  T.  21 ;  Trimbey  v. 
Vignier,  1  Bing.  N.  C.  151 ;  Lefel  v.  Tucker,  8  Q.  B.  77. 

The  section  of  the  New  York  Code  referred  to  (111)  is  as  fol- 
lows :  ^'  Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  section  131,  but 
this  section  shall  not  be  deemed  to  authorize  the  assignment  of  a 
thing  in  action  not  arising  out  of  a  contract." 

The  phraseology  of  this  section  differs  from  that  of  our  own  Act 
of  1715,  relative  to  the  assignment  of  bonds,  specialties  and  notes, 
but  it  would  not  be  a  strained  construction  to  hold  that  it  was  in- 
tended to  accomplish  similar  results.  It  would  seem  to  legalize 
the  assignment  of  choses  in  action.  The  provision  that  "this 
section  shall  not  be  deemed  id  authorize  the  assignment  of  a  thing 
in  action  not  arising  out  of  a  contract,"  is  a  strong  negative 
pregnant,  going  to  show  that  such  things  in  action  as  do  arise 
out  of  contracts  may  be  assigned.  Upon  this  point,  however, 
we  must  look  for  light  to  the  decisions  of  the  courts  of  the  state 
of  New  York.  Their  construction  of  their  own  statute,  upon 
such  a  question  as  this,  is  conclusive  upon  us.  In  Myers  v. 
Davis,  22  N.  Y.  491  and  Bush  v.  Lathrop,  Id.  547,  it  was  at 
least  doubted  whether  the  legal  title  passed  by  an  assignment 
of  a  chose  in  action  under  the  code.  But  the  later  cases  look 
the  other  way.  In  Cummings  v.  Morris,  25  N.  Y.  625,  it  was 
said  by  Allen,  J.,  referring  to  this  section  of  the  code :  "  The 
object  of  this  provision  was  to  abolish  the  distinction  between  the 
former  practice  of  courts  of  common  law  and  chancery,  and  to 
give  full  effect  at  law  as  well  as  in  equity  to  assignments  of  rights 
of  actions,  by  permitting  and  recognising  the  assignee  to  sue  in 
his  own  name.  ^  ^  ^  The  assignment  gives  him  the  legal  title, 
and  makes  him  the  party  plaintiff."  In  Hooker  v.  The  Eagle 
Bank  of  Rochester,  80  N.  Y.  87,  the  court  say  :  "  Under  the  code, 
an  assignment  valid  as  an  equitable  assignment  is  equally  valid  at 
law."  In  Peterson  v.  The  Chemical  Bank,  82  N.  Y.  45,  it  is 
said :  ^'  The  law  of  maintenance,  while  it  existed,  prohibited  the 
transfer  of  the  legal  title  to  a  chose  in  action  so  as  to  give  the  as- 
signee a  right  of  action  in  his  own  name.  But  as  this  is  now  abro- 
gated, such  a  demand  as  that  which  is  asserted,  against  the  defendant 
in  this  suit,  may  be  sold  and  conveyed  so  as  to  vest  in  the  pur- 
chaser all  the  legal  as  well  as  the  equitable  rights  of  the  original 
creditor."  To  the  same  effect  are  Allen  v.  Brown,  44  N.  Y.  228, 
and  Meeker  v.  Claghorn,  Id.  349.  In  the  latter  case,  the  court 
say :  "  Within  numerous  decisions  that  have  been  made  in  this 
court  (Errors  and  Appeals),  and  in  the  Supreme  Court,  the  plain- 
tiff, under  the  absolute  assignment  in  writing  to  him,  is  the  legal 
holder  of  the  claim  against  the  defendant,  and  the  real  party  in 
interest." 

The  weight  of  authority  in  the  New  York  state  courts*  is  very 
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decided  that  the  legal  as  well  as  the  equitable  title  passes  by  an 
assignment  of  a  chose  in  action,  under  their  codei  This  is  decisive 
of  the  case.  The  rule  in  this  state  is  that  the  suit  must  be  brought 
in  the  name  of  the  holder  of  the  legal  title.  If  the  plaintiffs  were 
the  holders  of  the  legal  title,  by  the  law  of  the  state  of  New  York, 
where  the  assignment  was  made,  they  are  the  holders  of  it  here, 
and  their  suit  was  well  brought. 

We  have  not  adverted  to  the  effect  of  our  statute  of  1829.  It 
is  not  necessary  for  the  purposes  of  this  case.  We  rest  our  deci- 
sion upon  the  effect  of  the  assignment  under  the  code  of  New 
York. 

The  order  discharging  the  rule  to  show  cause  why  judg- 
ment should  not  be  entered  for  want  of  a  sufficient 
affidavit  of  defence,  is  reversed  and  set  aside  ;  and  it 
is  now  ordered  that  the  record  be  remitted  to  the  court 
below,  with  directions  to  enter  judgment  against  the 
defendant  for  such  sum  as  to  right  and  justice  may 
belong. 


Owen's  Appeal. 

1.  Owen  had  been  appointed  by  the  Orphans*  Court,  trostee  under  a  will. 
The  cestui  <fue  trusty  without  notice  to  him,  presented  a  petition  to  the  same 
court,  alleging  that  the  appointment  had  been  made  through  misrepresenta- 
tions, &c.,  and  praying  that  Owen  tnight  bo  discharged,  and  directed  to  pay 
the  fund  to  the  petitioner ;  immediately  upon  the  presentation  of  the  petition, 
the  court  ordered  a  citation  to  issue,  and  directed  Owen  to  ]3aj  the  petitioner 
$150  within  thirty  days.  Heldy  that  this  order  was  a  definitive  decree  from 
which  he  might  appeal  to  the  Supreme  Court. 

2.  The  order  having  been  summarily  made,  without  notice,  not  being  asked 
for  in  the  petition,  and  no  reason  being  shown  for  in  the  record,  was  re 
versed. 

May  18th  1876.  Before  Agnbw,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Orphans'  Court  of  Centre  county.  Of  May 
Term  1875,  No.  11. 

On  the  29th  of  April  1874,  William  Atherton  presented  a  peti- 
tion to  the  Orphans*  Uourt  of  Centre  county,  setting  forth  as  follows : 

"  That  a  petition,  purporting  to  have  been  signed  by  your  peti- 
tioner, et  al,y  is  on  record  in  the  Orphans*  Court  of  said  county, 
by  which  Albert  Owen,  administrator,  &c.,  of  Richard  Atherton, 
deceased,  has  obtained  possession  of  a  large  sum  of  money  belong- 
ing to  your  petitioner,  to  wit :  the  sum  of  one  thousand  pounds 
sterling  in  fold,  being  the  amount  received  by  the  aforesaid  Richard 
Atherton,  deceased,  on  behalf  of  your  petitioner  under  the  last 
will  and  testament  of  Eleanora  Atherton,  deceased,  late  of  Man- 
chester, England,  which  amount  the  share  of  your  petitioner  of 
said  money  the  said  Albert  Owen  acknowledges  in  said  petition 
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by  placing  the  same  on  record  and  entering  bail  in  the  sum  of 
twenty-five  thousand  dollars,  in  accordance  with  the  order  of  your 
honorable  court,  to  have  in  his  possession  and  which  he  holds  as 
the  trustee  of  your  petitioner.  *  *  *  *  And  further,  the  original 
papers,  after  diligent  search  made,  cannot  be  found. 

"  Your  petitioner  prays  your  honors  to  discharge  the  said  Albert 
Owen  as  trustee  in  this  case,  as  he  has  no  recollection  of  delegating 
such  powers  to  the  said  Owen  as  he  has  exercised  over  the  moneys 
and  rights  of  your  petitioner,  denying  him  the  right  to  invest  any 
portion  of  his  money  in  real  estate,  or  the  use  of  any  portion  of  the 
same  beyond  the  sum  of  twenty-five  dollars  per  month,  but  to  de- 
clare the  said  petition,  as  recorded,  to  be  void  and  of  no  effect,  as 
your  petitioner  verily  believes  that  the  same  was  never  signed  by 
him,  and  that  he  never  intended  to  give  the  said  Owen  any  power 
over  said  money,  more  than  to  transfer  the  same  from  the  Tyrone 
Bank  to  the  Philipsburg  Bank  and  which  power  he  did  give. 

"  Your  petitioner,  therefore,  prays  that  your  honors  discharge  the 
said  Albert  Owen  from  the  trusteeship,  and  that  the  said  money, 
to-wit :  The  sum  of  one  thousand  pounds  sterling  gold,  as  received 
by  Richard  Atherton,  deceased,  from  the  executors  of  Eleanora 
Atherton,  deceased,  in  December  1870,  be  paid  over  to  your  peti- 
tioner in  currency,  with  such  premium  as  the  gold  was  worth  at 
the  time  it  was  first  paid,  and  with  legal  interest  on  the  same, 
either  forthwith  or  at  such  days  and  times  as  to  your  honors  may 
seem  just  and  proper,  compelling  the  said  trustee  to  show  what 
investment  he  made  of  said  fund,  and  show  what  interest  he 
received  from  the  same.**     *     #     * 

The  court,  upon  the  hearing  of  the  petition,  made  the  following 
order : — 

"  And  now,  April  24th  1874.  petition  read,  and  the  court,  after 
due  consideration,  do  order  and  decree  that  notice  of  the  presenta- 
tion of  this  petition  be  given  to  Albert  Owen  to  appear  at  August 
term  next,  and  answer  to  a  rule  of  court,  to  be  issued  upon  him,  to 
show  cause,  if  any  he  has,  why  the  prayer  of  the  petitioner  should 
not  be  granted,  and  the  court  do  order  that  said  Albert  Owen  pay 
to  the  said  William  Atherton  one  hundred  and  fifty  dollars  within 
thirty  days  from  date.** 

The  record  shows  the  following  entry :  "  May  5th  1874, 1  accept 
service  and  waive  issue  on  the  within  order  and  decree.  Albert 
Owen.*' 

Owen  appealed  to  the  Supreme  Court  and  assigned  the  order 
for  error. 

A.  Hay  for  appellant. — Owen  was  not  before  the  court,  and  had 
no  notice  to  appear  ;  the  court  had  no  power  to  make  the  summary 
order  complained  of:  Const.  Penna.,  1  art.,  sect.  11;  Const 
U.  S.  5 ;  Ervine*s  Appeal,  4  Harris  268 ;  Banning  i«.  Taylor^  12 
Id.  292;  Menges  v.  Dentler,  9  Casey  499.     There  must  be  a 
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citation.     Act  of  March  29th  1832  :  Pamph.  L.  207,  2  Br.  Purd. 
1106,  pi.  18 ;  Oketon'8  Appeal,  2  Grant  204. 

J,  A.  Beaver  (with  whom  was  «7.  i.  Outtle\  for  appellee. — 
This  was  only  an  interlocutory  decree  and  cannot  be  appealed 
from.  The  Orphans*  Court  being  within  the  limited  sphere  of  its 
jurisdiction  a  court  of  equity  had  the  power  to  make  this  order : 
Brinker  v.  Brinker,  7  Barr  68 ;  Ake's  Appeal,  24  P.  F.  Smith  116. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court, 
October  13th  1875. 

The  question  involved  in  this  appeal  arose  upon  the  presentation 
to  the  Orphans'  Court  of  the  county  of  Centre  of  the  petition  of 
William  Atherton,  the  appellee,  setting  forth  that  under  proceedings 
on  a  previous  petition  to  the  same  court,  purporting  to  have  been 
signed  by  him,  Albert  Owen,  the  appellant,  as  administrator  of 
Richard  Atherton,  deceased,  had  obtained  possession  of  the  sum  of 
one  thousand  pounds  sterling  in  gold,  which  had  been  received  by 
Richard  Atherton  for  the  petitioner  under  the  last  will  and  testa- 
ment of  Elenora  Atherton,  of  Manchester,  in  England ;  that  the 
petitioner  verily  believed  that  the  original  petition  was  never  signed 
by  him ;  and  that  he  had  never  intended  to  give  the  respondent 
any  power  over  the  money  other  than  to  transfer  it  from  a  bank  in 
Tyrone  to  a  bank  in  Philipsburgh.  On  these  facts  the  petitioner 
asked  a  decree  discharging  the  respondent  as  trustee,  declaring  the 
original  petition  to  be  void,  directing  the  payment  of  the  money 
to  the  petitioner,  with  the  premium  on  gold  and  interest,  and  requir- 
ing the  respondent  to  show  what  investment  he  had  made  of  the 
fund,  and  what  interest  on  account  of  it  he  had  received.  The 
court  at  once  ordered  that  notice  should  be  given  to  the  respondent 
to  appear  at  the  next  term,  and  show  cause  why  the  prayer  of  the 
petitioner  should  not  be  granted.  The  decree  concluded  in  these 
words :  ''And  the  court  do  order  that  the  said  Albert  Owen  pay  to 
the  said  William  Atherton  one  hundred  and  fifty  dollars  within 
thirty  days  from  date." 

It  is  this  order  for  the  payment  of  one  hundred  and  fifty  dollars 
of  which  the  appellant  complains.  No  notice  of  the  petition  had 
been  given  to  him,  and  he  was  afforded  no  opportunity  to  meet  its 
allegations.  Issued  thus  improvidently,  as  he  claims,  he  asks  that 
the  order  may  be  annulled.  On  behalf  of  the  petitioner,  it  is  ob- 
jected that  the  decree  was  interlocutory  only,  and  that  the  appeal 
was  prematurely  taken. 

By  the  59th  section  of  the  Act  of  the  29th  of  March  1832,  any 
person  aggrieved  by  a  definitive  sentence  or  decree  of  the  Orphans* 
Court  may  appeal  to  the  Supreme  Court.  Under  this  provision 
it  has  been  held  that  an  appeal  lies  from  an  order  appointing  a 
guardian  :  Senseman's  Appeal,  9  Harris  331 ;  and  from  an  order 
of  confirmation  of  any  account  of  an  executor  or  administrator, 
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whether  final  or  partial :  Rhoads's  Appeal,  8  Wright  186.  Later 
authorities  have  modified  those  cases,  and  defined  their  scope  and 
limited  their  effect,  but  the  special  points  which  thej  decided  have 
not  been  overruled.  The  9th  section  of  the  Act  of  27th  of  March 
1713,  which  was  in  force  until  the  passage  of  the  Act  of  1832,  had 
given  an  appeal  to  any  person  ''aggrieved  with  any  definitive 
senteik^e  or  judgment  of  the  Orphans'  Court,''  and  in  Hess's 
Appeal,  1  Watts  255,  it  was  decided  that  an  appeal  from  an  order 
of  sale  of  decedent's  real  estate  could  be  sustained.  In  Patterson's 
Case,  1  Weekly  Notes  454,  a  judgment  on  an  award  of  arbitrators 
had  been  obtained  against  a  defendant  in  an  action  in  the  Common 
Pleas  of  Lancaster.  An  application  was  made  to  open  the  judg- 
ment and  set  aside  the  award  on  the  ground  that  the  writ  had  not 
been  served  and  the  attorney  who  had  accepted  service  for  the 
defendant  had  acted  without  authority.  The  application  was 
granted,  the  court  directing  at  the  same  time,  without  hearing  or 
notice,  that  the  attorney  should  pay  the  costs.  Upon  a  writ  of 
error  brought  by  the  attorney,  the  original  action  remaining  unde- 
termined, the  judgment  was  reversed  for  the  reason,  as  stated  by 
Gordon,  J.,  that  "  we  have  in  Pennsylvania  neither  statute  nor 
common  law  to  sustain  it.'*  The  appellant's  application  for  redress 
would  seem  warranted  by  the  precedents. 

On  what  principle  can  this  decree  be  held  otherwise  than  defi- 
nitive ?  It  was  an  express,  absolute  and  unconditional  ordef  on 
one  man  to  pay  money  to  another.  To  the  extent  of  $150  it  was 
a  final  adjudication  of  the  title  to  the  fund  in  controversy.  It 
is  true  the  payment  was  to  be  made  within  thirty  days.  But  that 
was  a  provision  for  stay  of  execution  simply,  and  at  the  expiration 
of  the  stay  the  respondent  would  become  subject  to  an  attachment, 
a  writ  of  sequestration,  or  a  writ  of  execution  in  the  nature  of  a 
fieri  facias,  which  a  single  judge,  by  the  57th  section  of  the  Act 
of  29th  of  March  1832,  is  authorized  to  allow.  Whatever  the 
event  of  the  main  dispute,  the  disposition  of  this  sum  of  $160  was 
absolute.  The  order  contained  no  reservation  of  the  power  of 
the  court  to  restore  it  to  the  respondent  if  his  right  to  it  in  the 
end  should  Jbe  ascertained.  It  is  to  be  observed  that  this  allow- 
ance was  not  asked  for  by  the  petitioner.  It  was  made  by  the 
court,  without  explanation  given  or  ground  stated.  There  may 
have  been  reasons  for  it,  but  the  case  must  be  treated  on  the  facts 
it  discloses,  and  those  fieicts  show  a  mode  of  dealing  with  the  rights 
'  of  the  parties  that  was  too  summary  to  be  safe.  It  is  unnecessary 
even  to  allude  to  the  general  merits  of  the  controversy.  The 
order  was  an  excrescence  on  the  record,  and  all  that  can  be  done 
with  it  is  to  set  it  utterly  aside.  The  legitimate  proceeding  can  be 
pursued  in  the  legitimate  way. 

The  order  for  the  payment  of  $150  by  the  appellant  is  reversed, 
at  the  costs  of  appellee. 
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ABANDONDENT. 

1.  Silliman,  July  Ist  1793,  applied  for  eighteen  tracts  **  supposed  to 
be  in  Berks  county,"  warrants  were  placed  in  hands  of  Vanderslice, 
deputy  surveyor  of  Berks;  he  survey ea  them  in  a  single  block  in  Norih- 
umberlandf  and  returned  the  surveys  July  I6th ;  there  was  no  evidence 
of  acceptance  ;  a  caveat  was  entered  by  persons  claiming  prior  surveys 
as  interfered  with.  In  October  1793,'  Gray,  deputy  surveyor  of  North- 
umberland, having  the  warrants,  located  fourteen  of  the  eighteen  in  a 
single  block,  partly  on  the  former  locations  avoiding  the  interference  : 
Held,  that  the  presumption  was  that  Silliman  had  abandoned  the  Van- 
derslice surveys,  that  they  were  not  accepted,  and  that  new  authority 
had  been  given  by  the  surveyor  general  to  locate  the  warrants.  Friiz 
V.  Brandon,  342. 

2.  In  1829  Bitler  obtained  a  warrant  which  was  located  so  as  to  inter- 
fere with  three  of  the  fourteen  tracts ;  the  plaintiffs  claimed  under  a 
tax  sale  of  Bitler's  tract,  alleging  that  the  Gray  surveys  were  void :  Held, 
that  evidence  of  patents  for  other  surveys  (beside  the  three)  in  the 
block  was  admissiole  as  showing  confirmation  of  the  Gray  surveys.    Id. 

ABATEMENT. 

Pleading,  10.    Satisfaction,  1. 

ABSENCE. 

Deposition,  3,  4. 

ACCEPTANCE. 

Survey,  1,  5. 

ACCOUNT. 

1.  Where  an  account  is  asked  on  the  ground  of  fre^ud,  it  is  not  suffi- 
cient to  charge  fraud  in  general  terms ;  particular  acts  of  fraud  should 
be  stated.     Marr's  Appeal,  66. 

2.  Fraud  without  damage  is  no  ground  for  relief  at  law  or  in  equity. 
Id. 

3.  Fraud  used  in  obtaining  a  decree,  being  the  principal  point  in 
issue,  must  be  established  by  proof  before  the  propriety  of  the  decree 
can  be  investigated.     Id. 

4.  A  bill  of  review  is  never  sustained  on  strict  law,  against  equity. 
Id. 

5.  A  guardian  may  within  a  reasonable  time  be  called  to  file  and  settle 
bis  account,  although  he  may  have  made  a  settlement  with  the  ward  on 
his  arrival  at  age.     Id» 

6.  The  Act  of  March  29th  1832,  sect.  11,  does  not  prohibit  the  Or- 
phans' Court  in  all  cases  from  discharging  a  guardian  without  his  hav- 
ing first  settled  his  account  in  court.     Id. 

7.  After  a  ward  has  arrived  at  full  age,  he  may  waive  his  legal  rights 
to  an  account  and  join  his  guardian  in  asking  for  his  discharge ;  and 
the  court  has  power  to  grant  it.    Id. 

(615) 
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ACCOUNT. 

8.  Where  there  was  a  settlement  with  the  ward,  and  a  release  to  the 
guardian  after  she  came  of  age,  and  on  the  joint  application  of  the  ward 
and  her  guardian  a  decree  made  discharging  the  guardian,  the  decree 
could  not  be  vacated  without  proof  of  some  specific  act  of  fraud  in  ob- 
taining it,  or  of  some  injury  occasioned  by  it  Mcurr'a  Appeal^  66. 
Attachment,  5,  6.    Deposition,  1. 

ACKNOWLEDGMENT. 

1.  An  acknowledgment  of  a  debt  to  take  it  out  of  the  Statute  of  Limita- 
tions must  be  made  to  the  creditor  or  his  agent.  McKinney  v.  Snyder, 
497. 

2.  An  acknowledgment  of  a  debt  made  to  the  agent  of  the  creditor 
without  the  knowledge  of  the  debtor  that  he  was  such  agent  has  no  more 
force  than  if  made  to  a  stranger.     Id. 

3.  A  promise  to  pay  to  take  a  debt  out  of  the  statute  ought  to  be 
made  under  circumstances  which  indicate  an  actual  intention  to  pay. 
Id, 

Bankrupt,  4.    Gift,  5,  6.    Statute  of  Limitation,  2-4. 

ACTION. 

Conflict  of  Laws.  Director,  6, 7, 9-11.  Fraud,  1-4.  Warranty, 
3-6. 

ACTIVE  TRUST. 
Trust,  6. 

ACTS  OF  ASSEMBLY. 

1705.  Sect.  4.    Sunday,  2. 

1815.  March  13.    Unseated  Lands,  9. 

1832.  March  29,  sect.  11.    Guardian  and  Ward,  6. 

1832.  March  29.     Partition,  5. 

1834.  April  15.    Auditor's  Report,  1. 

1836.  June  13.    Attachment,  4. 

1836.  June  13,  sect  20.    Exemption,  4. 

1836.  June  13,  sect  23.     Poor,  2. 

1840.  April  28,  sect  24.     Mechanics'  Lien,  7. 

1842.  July  12.    Malicious  Arrest,  4. 

1843.  April  19.    Municipal  Claim,  2-4. 

1848.  April  11.    Gift,  5. 

1849.  February  19.    Railroad,  1,  4,  5,  7. 

1849.  February  19.    Railroad.    Eminent  Domain,  2,  3. 

1849.  April  5.    Forged  Check,  3. 

1849.  April  5.     Stolen  Draft,  2. 

1854.  February  2.     Municipal  Claim,  3. 

1854.  February  2,  sect  28.    Navigation. 

1855.  May  4.     Partition,  4. 

1856.  March  31,  sect  31.     (Liquors.)    Fine,  1,  2. 
1856.  April  22.  sect  6.    (Trust)     Partition,  2. 

'     1858.  March  28.    Usury,  4. 

1858.  April  20.     (Liquors.)    Fine,  1, 2. 

1860.  March  31.    Fine,  1,  2. 

1860.  March  31,  sect  13.    (Criminal  Procedure.)     Amendmfnt,  6. 

1866.  March  27.    License. 

1867.  March  22.     (Liquors.)     Fine,  1,  2. 

1868.  April  4.    Railroad.  22     Subscription,  1. 

1868.  May  1.    Corporation  Tax. 

1869.  April  15.  Depositions,  2,  3.  Evidence,  19,  32.  Witness, 
1,4. 

1869.  April  17.    Supervision,  1-3. 

1870.  February  15.    Murder. 
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ACTS  OF  ASSEMBLY. 

1870.  March  22.    Auditor's  Rkport,  1 . 

1870.  April  28.    Encroachment,  1. 

1872.  Maroh  27.     Licensb,  1-2. 

1872.  April  3.    Witness,  7. 

1873.  March  6.     License,  1,  2. 

1874.  April  24,  sect.  4.    Corporation  Tax. 
1874.  May  19.    Register,  3. 

ADJOURNMENT. 

Unseated  Land,  9. 

ADJUDICATION. 
Partition. 

ADMINISTRATOR. 

1.  One  of  three  administrators  mingled  the  funds  of  the  estate  with 
his  own  and  used  them  in  his  business.  Held,  that  all  were  chargeable 
with  interest  on  the  funds  of  the  estate  thus  treated.  Oilberfs  AppecU. 
266.  ^ 

2.  After  the  death  of  a  partner,  two  of  the  administrators  sold  the 
decedents  interest  in  the  firm  at  private  sale  to  a  surviving  partner, 
who  was  also  an  administrator,  at  a  price  less  than  the  value.  Hdd, 
that  the  sale  was  voidable  at  the  election  of  any  party  in  interest,  and 
all  the  administrators  were  chargeable  with  the  actual  value.    Id. 

3.  That  the  administrators  acted  in  good  faith  and  under  the  advice 
of  counsel,  would  not  justify  the  transaction.    Id. 

Deposition,  2.     Partner. 

ADMISSION. 

Equity  Practigb,  I. 

ADVICE. 

Administrator,  3. 

AGENT. 

1.  In  an  action  for  goods  sold,  the  plaintiff  testified  that  defendant 
said,  **  if  he  concluded  to  take  them  he  would  have  George  come  there 
and  tell  us  so  ;  give  us  the  order."  This  was  not  proof  that  defendant 
had  authorized  George  to  act  as  his  agent  to  buy  the  goods,  nor  justified 
the  admission  of  the  evidence  of  his  statements.     Orim  v.  BonneUj  152. 

2.  An  agent  may  prove  his  authority  when  by  parol,  but  his  declara- 
tions in  pais  are  not  proof  of  it.     Id. 

3.  An  agent^s  declarations  may  be  evidence  against  his  principal  as 

Eart  of  the  res  gesice,  if  made  in  conducting  his  agency,  after  his  agency 
as  established  his  authority  to  speak  for  his  principal.    Id. 

4.  George  told  plaintiff  that  aefendant  had  concluded  to  take  the 
goods,  and  gave  plaintiff  a  memorandum  to  ship  the  goods  to  defendant, 
to  whom  George  was  indebted.  Defendant  testified  that  he  had  given 
no  order  for  the  goods.  Evidence  that  at  the  time  of  the  delivery  of  the 
goods  to  defendant  he  said  he  had  bought  them  from  George  and  gave 
him  credit  on  his  books  for  the  price,  was  admissible.    Id. 

5.  Walter,  an  agent  for  the  sale  of  machines,  appointed  Pownall  his 
agent ;  he  employed  Bair  to  assist  him,  Bair  to  receive  a  certain  com- 
pensation from  Fownall  for  each  machine  sold ;  he  sold  four  machines, 
one  on  credit,  negligently,  to  a  man  who  was  insolvent,  by  which  there 
was  a  loss  to  a  greater  amount  than  the  compensation  for  the  sale  of 
the  four  machines,  for  which  loss  Pownall  was  answerable  to  Walter : 
Held,  that  Bair  was  liable  to  Pownall  for  the  whole  loss.  Pownall  v. 
Bair,  403. 

6.  In  assumpsit  in  the  common  counts  by  Bair  against  Pownall  for 
his  compensation :  Held,  that  under  the  plea  of  non-assumpsit,  Pownall 
might,  without  notice  of  special  matter,  make  defence  for  the  whole 
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loss;  and  was  not  limited  to  defalk  the  oompensation  for  one  machine. 
Pownall  V.  Bair,  403. 

7.  The  action  being  for  oompensation  under  a  oon tract  for  employ- 
ment^ the  misfeasance  went  directly  to  the  consideration,  and  the  de- 
fendant might  prove  whatever  would  show  that  ex  cequo  et  bono  the 
plaintiff  should  not  recover.    Id. 

8.  If  an  agent  sell  to  an  insolvent  person  when  proper  inquiry  would 
have  enabled  him  to  learn  the  facts,  ne  is  responsible  to  his  principal 
for  all  the  damages  which  are  the  natural  consequences  of  his  act.     Id, 

9.  Where  an  agent  has  become  responsible  to  his  principal  by  the 
misconduct  of  his  own  sub-agent,  and  has  been  compelled  to  pay  his 
principal,  he  may  recover  from  the  sub-agent.     Id. 

Attachment,  8, 9.  Endorser  and  Endorsee,  4-6.  FsLLpw  Servant, 
2.     Statute  of  Limitation,  2-4.    Telegraph,  3. 

ALARM. 

Negligence,  7,  9-14. 

ALTERATION. 

Probate  of  Will. 

AMENDMENT. 

1 .  An  indictment  was  found  in  the  Quarter  Sessions,  but  entitled  as 
in  the  Oyer  and  Terminer,  where  it  was  tried.  Heldy  that  the  caption 
might  be  amended  after  trial,  conviction,  sentence  and  writ  of  error, 
but  before  the  record  had  been  returned.  Broton  t.  CommontoeaUh. 
122. 

2.  The  indictment  was  not  certified  into  the  Oyer  and  Terminer,  Held 
that  after  trial,  conviction,  sentence  and  writ  of  error,  it  might  be  certified 
nunc  pro  tunc  into  the  Oyer  and  Terminer.     Id. 

3.  Where  a  lower  court  has  power  of  amendment  and  exercises  it  pro- 
perly the  Supreme  Court  will  not  inquire  into  the  state  of  the  record 
before  the  return  of  the  writ  of  error,  but  will  look  only  at  its  condition 
when  returned.    Id, 

4.  An  action  was  '*  Waite  against  Palmer,"  and  the  declaration  was 
on  a  note  from  Palmer  to  Waite,  January  27th  1873 ;  the  form  of  action 
and  pleadings  were  amended  so  as  to  be  **  Morris,  to  the  use  of  Waite," 
&o. ;  on  the  trial  the  plaintiff  was  allowed  to  recover  on  a  note.  Palmer 
to  Morris,  dated  January  27th  1K71 :  Held  to  be  error,  but  as  it  was 
amendable  below,  the  defendant  in  error  was  allowed  to  amend  in  the 
Supreme  Court  upon  payment  of  the  costs  in  error  including  the  paper 
book.     Waite  y.  Palmer,  192. 

5.  The  rule  is  to  allow  an  amendment  in  the  Supreme  Court  or  treat 
the  record  as  amended,  where  it  is  in  furtherance  of  justice  and  the 
case  has  been  tried  on  its  merits,  if  no  real  injury  will  be  done  to  the 
party  complaining  of  it.     Id, 

6.  An  indictment  for  unlawfully  selling  liquor  was  found,  leaving  a 
blank  for  the  name  of  the  person  to  whom  the  liquor  was  sold.  On  the 
trial,  after  a  witness  had  been  examined,  the  court  allowed  a  name  to  be 
inserted.  Held,  to  be  proper  under  the  13th  sect,  of  Act  of  March  31st 
1860  (Criminal  Proceaure).     Bough  v.  Commonwealth,  495. 

7.  A  sound  discretion  must  be  exercised  by  the  court  below  under  this 
act  in  each  case  upon  its  circumstances.     Id, 

8.  The  defendant,  before  the  jury  was  sworn,  could  have  moved  to 
quash  the  indictment,  and  the  court  could  have  sent  it  to  the  grand  jurr 
for  amendment  or  held  the  defendant  to  answer  a  new  indictment.    Id, 

9.  The  indictment  after  the  insertion  stood  as  if  the  indictment  had 
been  found  with  the  name  in  it.     Id, 

Deposition,  1.    Mechanics'  Lien,  1,  2. 

AMICABLE  SCIRE  FACIAS. 
Bankrupt. 
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ANTECEDENT  DEBT. 

Endorskr  and  Endorsee,  8. 

APPEAL. 

1.  A  caveat  was  filed  to  a  will ;  tbe  register  directed  an  issue  in  tbe 
Common  Pleas.  Eddy  that  no  appeal  lay  from  this  decision,  it  was  not 
a  definite  judicial  sentence  or  decree  from  which  only  an  appeal  lies. 
McC€trter*s  Appeal,  401. 

2.  The  case  passed  to  the  Common  Pleas  on  the  precept  of  the  regis- 
ter which  was  not  superseded  by  the  appeal.    Id. 

3.  The  action  of  the  Register's  Court  was  not  a  subject  of  appeal  to 
the  Supreme  Court,  and  the  case  remained  in  the  Common  Pleas.    Id. 

Catbat.    Probate  of  Will.    Trust,  11-12. 

APPROACHES. 
Bridge. 

APPROPRIATION. 

1.  Kiff  gave  Moore  ten  notes,  one  payable  each  consecutive  year 
without  interest ;  judgment  was  entered  on  them ;  at  the  same  time  ten 
plain  notes  were  given  for  the  interest,  payable  yearly.  Kiff  made  pay- 
ments to  Moore  from  time  to  time ;  neitner  party  made  any  appropria- 
tion of  these  payments  to  either  debt  More  than  six  years  auer  the 
interest  notes  were  due,  in  a  scire  facias  on  the  judgment,  the  court 
charged  '*  as  the  interest  notes  are  now  barred  by  the  statute,  these 
payments  must  be  applied  to  the  debt  in  controversy."  Held  to  be 
error.    Moore  v.  Kiff^,  96.  ^ 

2.  Where  a  debtor  owes  more  than  one  debt  to  the  same  creditor, 
and  apayment  is  made  generally,  the  law  makes  the  application.    Id, 

3.  Where  money  is  paid  generally  on  a  debt,  it  is  to  be  applied  first 
to  the  interest,  and  then  to  the  extinguishment  of  the  debt.     Id. 

4.  The  interest  notes  were  payable  in  goods ;  when  payments  were 
made  it  was  agreed  that  they  should  be  credited  on  "  the  notes ;"  there 
had  been  no  offer  by  the  debtor  to  pay  in  goods :  Held  to  be  payment 
on  the  debt  evidenced  by  all  the  notes.     Id. 

5.  When  payment  of  a  debt  is  to  be  in  goods,  failure  to  pay  or  offer 
to  pay  in  goods,  according  to  agreement,  fixes  the  liability  of  debtor  to 
pay  in  money.    Id. 

ARREST. 

Escape. 

ASSESSMENT. 
Insurance. 

1.  A  supplement  to  the  charter  of  a  mutual  insurance  company  au- 
thorized tnem  to  insure  for  cash  premiums,  which  were  to  be  paid  into 
the  "  common  treasury ;''  afterwards  the  plaintiffs  became  members 
on  the  mutual  plan;  Held,  that  they  were  liable  for  assessments  for 
losses  on  insurances  on  the  cash  plan :  HvmmeTs  Appeal,  320. 

2.  A  condition  of  insurance  was,  that  when  an  assessment  ob  the- 
premium  note  remained  unpaid  for  thirty  days  after  demand,  the  policy 
should  "  be  null  and  void  until  the  assessment  be  paid,"  and  tne  directors- 
should  retain  the  note  to  collect  the  sums  assessed.  Held,  that  non* 
payment  of  an  assessment  for  thirty  days  did  not  absolutely  extinguishr 
the  policy,  but  its  protection  was  suspended  until  the  assessment  was 
paid  by  the  assured  or  collected  on  the  premium  note :  Id. 

3.  A  member  is  bound  by  an  assessment  made  by  the  directors,  unless 
he  can  show  fraud  or  gross  mistake :  Id, 

4.  Estimates  for  assessments  for  losses  may  properly  be  founded  on 
knowledge  of  the  comf)any*s  risks  where  the  losses  have  occurred^ 
before  the  actual  liabilities  nave  been  fhlly  ascertained :  Id.. 

Insurance,  2-5.    Landowner,  1.    Unseated  Land.. 
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ASSETS. 

Attachicent,  1-6,  8-16. 

ASSIGNMENT. 

1.  By  the  New  York  Code,  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest ;  two  creditors  of  defendant  assi^ed 
in  New  York  their  claims  to  the  plaintiff,  who  himself  was  a  creditor 
of  defendant)  he  brought  one  suit  in  Pennsylvania  for  all  in  his  own 
name.     Held^  that  the  suit  was  properljr  brought :  Levy  v.  Levy^  507. 

2.  In  Pennsylvania  a  suit  on  a  chose  in  action  must  be  brought  in  the 
name  of  the  holder  of  the  legal  title :  Id, 

3.  When  by  lex  loci  contractus  the  legal  title  passes  by  assignment 
the  holder  of  such  title  may  sue  in  his  own  name  in  whatever  forum  he 
brings  suit :  Id, 

Assignor  and  Assignee.  Bankrupt,  3-7.  Conflict  of  Laws. 
Exemption,  1-3,  8-10.    Qift.    Membership,  2.    Negligence,  25-28. 

ASSIGNOR  AND  ASSIGNEE. 

Assignment.    Attachment,  4-6. 

ASSUMPSIT. 

Government  bonds  were  deposited  in  a  bank ;  the  depositor  alleged 
that  the  bank  bought  them  from  him  at  par,  fraudulently  informing 
him  that  there  was  no  premium  on  them,  when  there  was,  within  the 
knowledge  of  the  bank.  The  depositor  sued  the  bank  for  the  premium 
and  declared  in  the  common  money  counts.  Held^  that  the  aepositor 
could  not  recover  on  those  counts :  Sankey  v.  First  N.  Bank  of  Mifflin- 
hurgy  48. 

Agent,  5-7.  Attachment,  6.  Deposition,  1.  Evidence,  28.  War- 
ranty, 3,  5. 

ATTACHMENT. 

1.  The  motion,  &c.,  for  a  rule  on  garnishees  under  the  56th  sect,  of 
June  13th  1836  (Attachments),  may  be  regulated  bjr  a  standing  order 
under  the  nower  of  the  court  to  regulate  its  practice.  Dougherty  v. 
Thayer,  172. 

2.  The  rule  on  the  garnishee  to  answer  is  of  right,  not  of  discretion. 
Id, 

3.  A  general  rule  is  a  standing  order  to  accept  the  motion  and  grant 
it  whenever  asked  for  in  a  prescribed  form  of  practice.    Id, 

4.  Under  the  Act  of  June  13th  1836  (Execution  Attachment),  where 
the  plea  of  the  garnishees  is  '*  NuUa  bona^^^  the  burden  is  on  the  plain- 
tiff to  show  what  goods,  &c.,  were  in  the  hands  of  the  garnishees. 
Caldwell  y,  Coateg,  312. 

5.  A  manufacturing  firm  being  much  indebted,  assigned  their  per- 
sonal property  about  their  factory  to  three  of  their  cr^itors,  and  put 
them  into  possession  of  the  factory  to  conduct  their  business,  and  from 
the  proceeds  pay  the  debts  of  these  creditors  and  other  liabilities  and 
pay  the  balance  to  the  assignors.  This  imposed  on  the  assignees  only 
a  liability  to  account ;  in  an  attachment  against  the  assignors — the  aah 
signees  being  garnishees — the  burden  was  on  the  plaintiff  to  show  that 
the  garnishees  had  assets  in  their  hands  liable  to  the  attachment.    Id. 

6.  The  plaintiff  was  bound  to  make  out  a  case  of  indebtedness  suffi- 
cient to  recover  in  assumpsit.    Id. 

7.  As  a  general  rule  an  attaching  creditor  can  acquire  no  claim  to 
property  in  the  hands  of  the  garnishee  other  than  the  debtor  could  assert 
against  the  garnishee.     Coble  v.  Nonemaker,  507. 

8.  Eves,  by  Nonemaker  as  his  agent,  gave  to  Coble  a  chattel  mort- 
gage of  store  goods  to  secure  a  debt  to  Coble  not  then  due,  being  part 
of  the  purchase-money  of  the  goods ;  Eves  put  Nonemaker  into  posses- 
sion of  the  store  to  carry  it  on  as  his  agent  before  the  debt  became  due  ; 
Nonemaker  knowing  it  was  still  unpaid,  bought  the  store  from  Eves  for 
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a  valuable  consideration  without  intent  to  defraud  creditors,  and  Eves 
moved  to  another  state.  In  forei|?n  attachment  against  Eves.  Coble 
could  recover  the  goods  from  Nonemaker  in  whose  hands  they  had  been 
attached.     Coble  v.  Nonemaker,  507. 

9.  Although  Coble  had  not  taken  possession  of  the  goods  under  the 
mortgage  and  it  was  void  against  innocent  purchasers,  it  was  a  valid 
contract  between  Coble  and  Eves,  and  notwithstanding  Nonemaker  paid 
a  valuable  consideration,  by  his  knowledge  of  Coble^s  equities  he  was 
not  an  innocent  purchaser.    Id, 

10.  A  legal  principle  is  never  so  applied  as  to  protect  fraud.     Id, 

11.  The  title  to  the  store  was  held  by  Eves  in  trust  to  the  extent  of 
the  unpaid  purchase-money,  and  Nonemaker  took  it  subject  to  the  trust. 
Id, 

12.  As  to  Coble,  the  contract  between  Eves  and  Nonemaker  worked 
no  change  of  title  to  the  goods  ;  it  left  them  as  when  the  mortgage  was 
made.     Id, 

13.  The  trust  for  Coble  as  to  the  goods  existing  in  Eves,  the  transfer 
to  Nonemaker  created  him  trustee  for  the  same  use.    Id, 

14.  If  an  estate  in  trust  be  conveyed  to  a  volunteer,  he  will  be  bound 
by  the  trust,  although  he  bad  no  notice  of  it.    Id, 

15.  If  the  grantee  of  a  trust  estate  for  full  value  have  notice  of  the 
trust  he  is  bound  just  as  the  grantor.  So  as  to  purchasers  with  notice 
of  any  equitable  encumbrance.     Id, 

16.  The  right  .of  Coble  by  his  mortgage  to  take  possession  of  the 
goods  did  not  confine  him  to  replevin,  although  that  was  the  most  ob- 
vious remedy.    Id, 

AUCTION. 

Bailor  and  Bailii. 

AUDITORS'  REPORT. 

1.  Act  of  March  22d  1870  provided  that  the  auditors  of  Williamsport 
should  audit,  &c.,  the  accounts  of  the  city  treasurer,  and  report  to  the 
city  council,  and  should  have  the  same  authority  as  county  auditors 
have.  The  Act  of  April  15th  1834,  provides  that  the  county  auditors* 
report  should  be  filed  in  the  Common  Pleas  and  have  the  efiect  of  a 
judgment  against  the  real  estate  of  the  officer.  Hdd^  that  there  was  no 
authority  to  file  the  city  auditors'  report  in  the  Common  Pleas  ;  and  filing 
the  report  there  had  not  the  effect  of  a  judgment.  Mudge  v.  Williams- 
port,  158. 

2.  The  finding  of  an  auditor  on  the  facts  should  not  be  disturbed  un- 
less for  clear  error.     Gibson's  Appeal,  266. 

AUTHORITY. 

Agent,  1-3.  Auditors'  Report,  1.  Bailor  and  Bailbb.  Director. 
Eminent  Domain.  Escape,  4.  Mechanics'  Lien,  1-5.  Partition,  1-3. 
Survey,  1,  5. 

AVERAGE. 

Three  companies  insured  goods  in  every  part  of  a  building ;  one  of 
the  companies  took  a  second  insurance  on  goods  in  the  third  and  fourth 
stories  only.  There  was  a  loss  by  fire,  which,  in  the  first  and  second 
stories,  exceeded  the  amount  of  the  first  insurance.  The  loss  in  the 
third  and  fourth  stories  exceeded  the  amount  of  the  second  insurance. 
Held,  that  the  second  insurance  was  payable  in  full,  without  averaging 
the  loss  in  the  third  and  fourth  stones  with  the  first  policies.  Royal 
Ins.  Co.  V.  Roedel,  19. 

BAILOR  AND  BAILEE. 

1.  Davis  deposited  a  piano  for  storage  with  Kirby,  who  bought  and 
sold  second-hand  furniture  at  auction  and  received  goods  on  storage. 
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Kirby  had  the  piano  sold  at  an  auction  store ;  Quinn  bought  it  bonft 
fide  at  a  fair  sale,  without  knowing  who  was  its  owner.  Mdd,  that 
Davis  oould  recover  the  piano  from  Quinn.     Quinn  v.  Davis,  15. 

2.  The  owner  of  a  chattel  cannot,  apart  from  legal  process,  be  divested 
of  his  title  to  it  except  through  some  unlawful  or  improvident  act  of  his 
own.  The  transfer  of  possession  to  another  without  more  is  not  such 
act.    Id. 

3.  The  transfer  must  be  accompanied  by  something  indicating  in  the 
custodian  a  right  of  property  or  power  of  alienation ;  were  must  be  proof 
of  language  or  conduct  at  least  equivocal.    Id. 

BANK. 

Forged  Check.     Lunatic,  2.    Mistaki.    Stolen  Draft.    Usury. 

BANKRUPT. 

1.  A  judgment  debtor  having  purchased  land,  before  the  lien  had  ex- 
pired agreed  by  amicable  scire  facias  to  revive  the  judgment  so  as  to 
create  a  lien  on  the  after-acquired  land.  Within  four  months  he  was 
declared  bankrupt.  Meld,  that  the  agreement  was  not  in  fraud  of  the 
bankrupt  law.     Kemmerer  v.  Tool,  147. 

2.  The  circumstance  that  a  debtor  ^jfijisents  to  do  what  was  for  his 
own  advantage  would  not  affect  the  creoitor  with  knowledge  of  insol- 
vency, which  from  other  facts  he  had  no  reasonable  cause  to  believe. 
Id, 

3.  The  bankrupts  real  estate  was  sold'  by  the  sheriff,  who  paid  the 
judgment-creditor  in  the  revived  judgment,  ffeld,  that  the  Court  of 
Common  Pleas  had  jurisdiction  to  entertain  a  suit  bv  the  assignees  in 
bankruptcy  for  the  recovery  of  the  money  so  paid,  ii  the  judgment  had 
been  in  fraud  of  the  bankrupt  law.     Id. 

4.  An  assignment  of  a  bankrupt's  land  by  a  register  to  an  assignee 
in  bankruptcy,  not  acknowledged  or  proved,  as  required  by  the  laws  oi 
Pennsylvania,  cannot  be  recorded  in  that  state.  Zeigler  y.  Shomo, 
357. 

5.  From  the  commencement  of  proceedings  in  bankruptcy  the  estate 
of  the  bankrupt  is  in  the  custody  of  the  District  Court  of  the  United 
States ;  its  jurisdiction  is  superior  and  conclusive  and  its  decrees  final 
and  absolute.    Id. 

6.  A  purchaser  at  an  assignee's  sale  of  a  bankrupt's  property  under 
an  order  of  the  District  Court  and  decree  confirming  it,  is  not  bound  to 
see  that  every  particular  in  the  appointment  and  qualification  of  the 
assignee  has  been  complied  with ;  he  takes  whatever  title  was  in  the 
bankrupt.     Id. 

7.  Land  was  sold  as  a  bankrupt's :  in  ejectment  against  him  by  the 
purchaser,  he  defended  on  the  ground  that  the  right  of  possession  was 
in  his  wife  when  the  writ  was  served.  If  the  wife  haxi  no  title,  her 
possession  was  that  of  her  husband  and  the  defence  could  not  be  sus- 
tained.    Id. 

BILL  AND  ANSWER. 

According  to  the  ordinary  course  of  equity  practice,  when  a  case  is 
heard  on  bill  and  answer,  the  allegations  of  fact  in  the  answer  are  ad- 
mitted.    Philadelphia's  Appeal,  3o. 

EauiTT  Practice,  I,  2. 

BLANK. 

Amendment,  6-9. 

BLOCK  SURVEY. 

When  one  person  owns  all  the  warrants  they  may  be  surveyed  in  a 
single  block  by  exterior  lines,  leaving  the  interior  lines  to  be  settled  by 
the  owner.    Fritz  v.  Brandon,  342. 

Survey,  1. 
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BOOKS. 

Witness,  1-3. 

BORROWER. 

Loan  Association. 

BOUNDARY. 
Marks. 

BREACH. 

Rescission.    Warranty,  3-6. 

BREWER. 

LiCENSI. 

BRIDGE. 

1.  By  an  Act  of  Assembly,  Dauphin  and  Verrj  counties  were  re- 
quired to  rebuild  a  bridge  across  toe  Juniata  which  separated  them : 
toe  cost  not  to  exceed  a  sum  named.  The  bridge  was  built  by  con- 
tract for  the  sum  and  accepted  from  the  contractor.  The  filling  up, 
&c.,  of  the  approaches  to  the  end  of  the  bridge  in  Perry  county  were 
not  made,  leaving  it  inaccessible.  HM,  that  the  county  and  not  the 
township  in  which  the  bridge  ended  was  bound  to  complete  the  ap- 
proaches.    Penn  Township  v.  Perry  Co.,  457. 

2.  The  approach  to  a  bridge  and  the  bridge  are  both  parts  of  the  high- 
way.   Id, 

3.  A  bridge  is  incomplete  until  everything  necessary  for  use  has  been 
applied,  and  every  such  appliance  is  part  of  the  bridge.    Id. 

BUILDING. 

Encroachment.    Mechanics'  Lien,  7. 

BURDEN  OF  PROOF. 

1.  Under  the  Act  of  June  13th  1836  (Execution  Attachment),  where 
the  plea  of  the  garnishees  is  **  Nulla  bona,^^  the  burden  is  on  the  plain- 
tiff to  show  what  goods,  &c.,  were  in  the  hands  of  the  garnishees. 
Caldwell  v.  Coates,  312. 

2.  A  manufacturing  firm  being  much  indebted,  assigned  their  per- 
sonal property  about  their  factory  to  three  of  their  creditors,  and  put 
them  into  possession  of  the  factory  to  conduct  their  business,  and  from 
the  proceeds  pay  the  debts  of  these  creditors  and  other  liabilities  and 
pay  the  balance  to  the  assignors.  This  imposed  on  the  assignees  only  a 
liability  to  account ;  in  an  attachment  against  the  assignors^the  as- 
signees being  garnishees — the  burden  was  on  the  plaintiff  to  show  that 
the  garnishees  oad  assets  in  their  hands  liable  to  tne  attachment.     Id, 

3.  The  plaintiff  was  bound  to  make  out  a  case  of  indebtedness  suffi- 
cient to  recover  in  assumpsit.    Id. 

Devisavit  vbl  non. 

BURIAL  LOT. 

Burial  Socibtt. 

BURIAL  SOCIETY. 

1.  By  their  charter,  a  burial  society  consisted  of  such  persons  as 
might  *^  be  admitted  members  and  comply  with  the  articles,''  &c.  Each 
member  should  be  entitled  to  one  lot,  to  hold  for  a  burial-place,  *^  to 
his  heirs  or  assigns  for  ever."  Held^  that  ownership  of  a  lot  was  not 
equivalent  to  membership  in  the  society.  Commonwealth  v.  Union 
Burial-ground  Society,  308. 

2.  Descent,  devise  or  assignment  of  a  lot  did  not  necessarily  carry 
with  it  the  right  to  membership.     Id, 

3.  By  resolution  of  the  society,  **  any  member,  duly  authoriEcd  by  a 
family  or  owner  of  a  lot,  shall  be  entitled  to  vote/'  &c.  This  did  not 
extend  the  right  of  membership.    Id, 
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CAMP-MEETING. 

Easement,  1,  2,  5. 

CANCELLATION. 

1.  A  chancellor  will  not  always  order  an  instrument  to  be  delivered 
up  to  be  cancelled  when  he  would  refuse  specific  performance  of  the 
contract ;  he  will  leave  the  partie8  to  their  legal  remedies.  Steward  a 
Appeal,  88. 

2.  To  decree  an  instrument  to  be  delivered  up  to  be  cancelled  is  a 
matter  in  the  sound  discretion  of  the  court,  and  tne  power  should  not  be 
exercised  except  in  a  very  clear  case.     Id. 

3.  Whenever  an  instrument  exists,  which  may  be  vexatiously  or  in- 
juriously used  against  a  party,  after  the  evidence  to  impeach  it  has  been 
lost,  or  which  may  throw  a  cloud  over  the  title,  and  ne  cannot  imme- 
diately protect  his  right  by  any  proceedings  at  law,  equity  will  afford 
relief  by  directing  the  instrument  to  be  delivered  up  to  be  cancelled,  or 
such  other  decree  as  justice  or  the  rights  of  the  party  may  require. 
Id, 

CAPTION. 

Amendmrnt,  1. 

CARE. 

Fellow  Servant.    Negligence 

CASE. 

Warranty,  3,  5. 

CASES  CONSIDERED. 

Ackerman  ».  Fisher,  7  P.  F.  Smith  457.    Sower  v.  Weaoer,  445. 
Ashhurst's  Appeal,  27  P.  F.  Smith  464.     DeiberVs  Appeal,  296. 
Bellas  V.  Fagely,  7  Harris  275.     CoUins  v.  Smith,  423. 
Brown  o.  Second  National  Bank  of  Erie,  22  P.  F.  Smith  209.     Lucas 

V.  Govermneni  National  Bank  of  Pottsville,  228. 
Carter  ».  Tinicum  Fishing  Co.,  27  P.  F.  Smith  310.    Brown  v.  Dot/, 

129. 
Chorpenning  v,  Royce.  8  P.  F.  Smith  474.     CoUina  v.  Smith,  423. 
Commonwealth  v.  Pittsburg,  Fort  Wayne  &  Chicago  Railroad  Co., 

24  P.  F.  Smith  83.     Caiaunssa  Railroad  Co:s  Appeal  59. 
Dollar  Savings  Bank  v.  Bennett,  26   P.  F.  Smith  402.     Sower  y. 

Weaver,  445. 
Earp's  Appeal,  25  P.  F.  Smith  119.     Deiherfs  Appeal  296. 
Eshleman  t?.  Hamish,  26  P.  F.  Smith  97.     Haverly  v.  Mercur,  257. 
Frankford  &  Bristol  Turnpike  Co.  v,  Phila.  &  Trenton  Railroad  Co., 

4  P.  F.  Smith  345.     Phila.,  W.  &  B.  Railroad  Co.  v.  Stenger,  219. 
Haffey  v.  Carey,  23  P.  F.  Smith  431.     Bond  v.  Bunting,  210. 
Hale's  Appeal,  8  Wright  438.     Person's  Appeal,  145. 
Hanover  Railroad  Co.  v.  Coyle,  5  P.  F.  Smith  396.     MuUan  v.  Phila. 

dt  Southern  Mail  Steamship  Co.,  25. 
Hastings  v.  Wagner,  7  W.  &  S.  215.     Brown  v.  Day,  129. 
Jefferson  County  v.  Reitz,  6  P.  F.  Smith  44.     Commonwealth  t.  Me- 

Guirk,  298. 
Jefferson  Co.  v.  Slagle,  16  P.  F.  Smith  202.     Haverly  v.  Mercur,  257. 
Jewell  V.  Commonweidth,  10  Harris  94.     McCue  v.  Commonwealth, 

185. 
Kase  V.  John,  10  Watts  107.     Freyman  v.  Knecht,  141. 
Kennedy  v.  Ware,  1  Barr  445.     Bond  v.  Bunting,  210. 
Levy  V.  Bank  U.  S.,  1  Binn.  27.     Com  Exch.  Nat.  Bank  v.  Nat. 

Bank  of  Republic,  233. 
Licey  v.  Lioey,  7  Barr  251.    Bond  v.  Bunting,  210. 
McMahon  r.  Sloan,  2  Jones  229.     Quinn  v.  Davit,  15. 
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CASES  CONSIDERED. 

Merrick  o.  Germania  Insurance  Co.,  4  P.  F.  Smith  277.    Royal  Ins, 

Co.  V.  Roeddl,  19. 
Mifflin  V.  Will,  2  Yeates  177.    Person's  Appeal^  145. 
Ortwein  v.  Commonwealth,  26  P.  F.  Smith  414.    Brown  v.  Oommon- 

wealthy  122. 
Petrie  v.  Clark,  11  S.  &  B  377.     Smith  v.  HogeUmd,  254. 
Philadelphia    and    Trenton    Railroad   Co.'s    case,  6    Wharton    25. 

Phillips  V.  DunHrk,  W.  &  P.  Bailroad  Co,,  177. 
Phoenix  Iron  Co.  v.  Commonwealth,  9  P.  F.  Smith  104.     Catawissa 

Railroad  Co.^s  Appeal,  69. 
Powelton  Coal  Co.  v,  McShain,  25  P.  F.  Smith  238.     Shughart  t. 

Mooie,  471. 
Schuylkill  V.  Montour,  8  Wright  484.    Renovo  v.  Half-Moon,  301. 
Sloat  V.  Royal  Insurance  Co.,  13  Wright  14.     Royal  Ins,    Co,  v. 

Roedd,  19. 
Snyder  v,  Penna.  Railroad  Co.,  5  P.  F.  Smith  340.    Phillips  v.  Dun- 

kirk,  W.  dt  P.  Railroad  Co.,  177. 
Sugarloaf  v,  Schuylkill,  8  Wright  481.    Renovo  v.  Half-Moon,  301. 
Taylor  &  Dougherty,  1  W.  &  S.  324.     Brown  v.  Day,  129. 
Thomas  v.  Shoemaker,  6  W.  &  S.  179.    Lacas  y.  Government  National 

Bank  of  PotUville,  228. 
Tradesmens'  Bank  v.   Third  National  Bank,  16  P.  F.  Smith  435. 

Com  Exch,  Nat.  Bank  v.  Nat  Bank  of  Republic,  233. 
Tripp  V,  Bishop,  6  P.  F.  Smith  424.    Long  y.  Spencer,  303. 
Turnpike  Co.  v,  McNamara,  23  P.  F.  Smith  278.     Long  v.  Spencet\ 

303. 
Vanleer  v.  Earle,  2  Casey  277.     Freyman  v.  KnecM,  141. 
Weaver  v.  Wood,  9  Barr  220.     Shughart  v.  Moore,  471. 
Winpenny  v.  Philadelphia,  15  P.F.Smith   140.     Snyder  y,  Phila- 
delphia, 23. 

CAVEAT. 

A  caveat  to  a  will  suggesting  facts  was  filed ;  the  register  heard  evi- 
dence, and  on  an  oral  request  directed  an  issue  in  the  Common  Pleas. 
On  appeal  to  the  Register's  Court  one  reason  was  that  the  request  was 
not  in  writing ;  that  court  properly  decided  that  such  request  might  be 
filed  with  the  register  nunc  pro  tunc,    McCarter^s  Appeal,  401. 

Appeal.    Survey,  1. 

CEMETERY. 

Burial  Socirtt. 

CERTAINTY. 

Restraint  or  Trade,  4. 

CHARTER. 

The  charter  of  a  railroad  company  cannot  be  attacked  collaterally  for 
bad  faith  in  obtaining  it  Garrett  v.  Dillsburg  dc  M,  Railroad  Co., 
465. 

Director.    Railroad,  21-25.    Subscription. 

CHATTEL. 

Bailor  and  Bailee. 

CHATTEL  MORTGAGE. 

1.  As  a  general  rule  an  attaching  creditor  can  acquire  no  claim  to 
property  in  the  hands  of  the  garnishee  other  than  the  debtor  could  assert 
against  the  garnishee.     Coble  v.  Nonemaker,  501. 

2.  Eves,  by  Nonemaker  as  his  agent,  gave  to  Coble  a  chattel  mort- 
gage of  store  goods  to  secure  a  debt  to  Coble  not  then  due,  being  part 
of  the  purchase-money  of  the  goods  ;  Eves  put  Nonemaker  into  posses- 
sion or  the  store  to  carry  it  on  as  his  agent  oefore  the  debt  became  due  ; 
Nonemaker  knowing  it  was  still  unpaid,  bought  the  store  from  Eyes  for 


Digitized  by  VjOOQIC 


626  INDEX. 

CHATTEL  MORTGAGE. 

a  valuable  oonsideration  withoat  intent  to  defraud  oreditorSf  and  Eves 
moved  to  another  state.  In  foreign  attachment  against  Eves,  Coble 
could  recover  the  goods  from  Nonemaker  in  vrhose  hands  they  had  been 
attached.     CobU  v.  Nonemaker^  501. 

3.  Although  Coble  had  not  taken  possession  of  the  goods  under  the 
mortgage  and  it  was  void  against  innocent  purchasers,  it  vras  a  valid 
contract  between  Coble  and  Eves,  and  notwitnstanding  Nonemaker  paid 
a  valuable  consideration,  by  his  knowledge  of  Coble's  equities  he  was 
not  an  innocent  purchaser.    Id, 

4.  A  legal  principle  is  never  so  applied  as  to  protect  fraud.    Id. 

5.  The  title  to  the  store  was  held  by  Eves  in  trust  to  the  extent  of  the 
unpaid  purchase-money,  and  Nonemaker  took  it  subject  to  the  trust. 
Id. 

6.  As  to  Coble,  the  contract  between  Eves  and  Nonemaker  worked 
no  change  of  title  to  the  goods  ;  it  left  them  as  when  the  mortgage  was 
made.    Id, 

7.  The  trust  for  Coble  as  to  the  goods  existing  in  Eves,  the  transfer 
to  Nonemaker  created  him  trustee  for  the  same  use.     Id. 

8.  The  right  of  Coble  by  his  mortgage  to  take  possession  of  the  goods 
did  not  confine  him  to  replevin,  although  that  was  the  most  obvious 
remedy.     Id, 

CHOSE  IN  ACTION. 

Conflict  or  Laws.    Gift,  1-4,  6. 

CHURCH  MEMBER. 

Easement,  1,  2. 
CITY. 

Negligence,  12. 

CLEARINGHOUSE. 

Forged  Check,  1,  4. 

CLERK  OF  ORPHANS'  COURT. 

1.  Sect  22,  art.  5  of  the  Constitution,  requiring  the  erection  of  sepa- 
rate Orphans'  Courto  in  counties  containing  more  than  150,000  inhabi- 
tants, and  constituting  the  register  clerk  of  such  court,  is  designed  to 
establish  a  new  tribunal  for  tne  administration  of  that  branch  of  the 
law  and  to  provide  for  ite  new  officials.     French  v.  OommonweaUhy  339. 

2.  It  withholds  from  the  former  clerk  of  an  Orphans*  Court  the  newly- 
created  powers  and  duties  pertaining  to  a  clerk  of  the  new  court.    Id, 

3.  The  Act  of  Ma^r  19th  1874,  providing  for  the  erection  of  a  sepa- 
rate Orphans'  Court  in  Luzerne  county,  &c.,  substantially  re-enacto  the 
constitutional  requirement    Id, 

4.  The  register  of  wills  in  such  counties  had  no  such  vested  right  to 
his  office  as  to  preclude  the  people  from  abolishing  the  office  or  abridg- 
ing the  term  by  the  New  Constitution.    Id. 

5.  A  register  of  wills  of  Luzerne  county  was  commissioned  in  1872 
for  three  years ;  in  1873  a  clerk  of  the  Orphans'  Court  was  commis- 
sioned for  three  years  ;  in  1874  a  separate  Orphans'  Court  was  estab- 
lished. Mddt  that  under  the  New  Constitution,  the  register  was  clerk 
of  the  Orphans'  Court.     Id. 

6.  The  former  Orphans'  Court  having  been  abolished  by  the  Consti- 
tution, the  powers  and  duties  of  the  clerk  fell  with  it    Id, 

Register. 

COLLATERAL. 

Endobsbr  and  Endorsee,  4-^.    Nboli«inoi,  25-28. 

COLLATERAL  INHERITANCE  TAX. 

1.  A  testator  gave  land  to  his  sons  John  and  James  and  nrovided : 
''  If  James  should  not  choose  to  build  on  the  part  of  the  lana  allotted 
to  him,  and  chooses  to  sell,  I  allow  him  to  let  tiis  brother  John  have  it 
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at  $2000,  besides  what  he  was  to  pay  out  of  it."  In  1852  James  sold 
his  share  to  John  for  $3500,  and  Jonn  afterwards  sold  part  for  $1500. 
In  1873,  at  the  request  of  John,  James  released  him  from  all  claims 
un  er  his  father's  will,  on  condition  that  John  should  convey  all  the 
land  to  James's  children  to  take  possession  at  John's  death,  and  to  give 
John  an  obligation  for  $2000,  payable  after  his  death.  John  died  un- 
married and  without  issue  in  1874 :  Held^  that  the  share  of  the  land 
which  had  belonged  to  James  was  not  subject  to  collateral  inheritance 
tax  ;  that  John's  own  share  was  subject  to  the  tax.  Wdugh^i  Appeal, 
438. 

2.  The  conveyance  of  1873  was  a  rescission  of  the  sale  by  James  in 
1852,  and  was  the  carrying  out  of  the  will  of  the  father  as  to  selling  for 
$2000.    Id. 

COLLATERAL  SECURITY. 

1.  The  assignment  of  a  collateral  security  to  a  creditor  to  hold  for 
the  security  of  his  debt,  establishes  a  privity  of  contract,  which  invests 
him  with  the  ownership  of  the  collateral  for  all  purposes  of  dominion 
of  the  debt  assigDed.    Hanna  y.  Holton,  334. 

2.  W  hen  the  collateral  is  lost  by  the  insolvency  of  the  debtor  in  it, 
through  the  supine  negligence  of  the  creditor,  he  must  acoount  for  the 
loss  to  his  own  debtor.    Id. 

3.  Plaintiff  assigned  to  defendant  a  judgment  against  Jackson,  the 
lien  of  which  expired  September  1863,  as  collateral  for  money  lent  to 

Jlaintiff  *,  defendant  neglected  to  revive  the  lien ;  Jackson  sold  his  land 
uly  1866  and  the  judgment  against  him  was  lost.  Held,  that  defendant 
was  liable  to  plaintiff  on  the  ground  of  negligence.  Id, 
'  4.  Jackson,  at  the  sale  of  his  land,  was  solvent,  and  the  ji^dgment 
was  collectible.  He  afterwards  died  insolvent.  Held  that  the  Statute 
of  Limitations  began  to  run  from  the  time  of  the  sale,  not  from  the  time 
when  the  lien  expired.    Id» 

COLLIERY. 

Rescission. 

COLLUSION. 

Divorce,  2.    Fraud,  1-4, 

COLOR  OF  TITLE. 

Unseated  Land,  1-8. 

COMMISSIONERS'  RECORDS. 
Unseated  Land,  9-14. 

COMMON  COUNTS. 
Pleading,  8. 

COMMON  PLEAS. 

Appeal.    Auditor's  Report,  1.    Bankrupt,  3. 

COMPENSATION. 

Agent,  5-9.    Escape,  1.    Restraint  of  Trade,  5. 

CONDITION. 

Fraud,  1-4.    Telegraph. 

CONFLICT  OF  LAWS. 

1.  By  the  New  York  Code,  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest ;  two  creditors  of  defendant  assigned 
in  New  York  their  claims  to  the  plaintiff,  who  himself  was  a  creditor 
of  defendant,  be  brought  one  suit  in  Pennsylvania  for  all  in  his  own 
name.     Held,  that  the  suit  was  properly  brought.    Leoy  v.  7>oy,  507. 

2.  In  Pennsylvania  a  suit  on  a  chose  in  action  must  be  brought  in  the 
name  of  the  holder  of  the  legal  title.    Id, 
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CONFLICT  OF  LAWS. 

3.  When  by  lex  loci  contracHU  the  ]efs,Bl  title  passes  by  assignment 
the  holder  of  such  title  may  sue  in  his  own  name  m  whatever  forum  he 
brings  suit.     Levy  y.  Levi/t  507. 

CONSENT. 

Bankrupt,  1,  2.  Director,  6,  8.  Divorce.  Escape,  3-5,  Mechan- 
ics' Lien,  1,  3-5.     Partition,  4,  5,  6,  7.    Warranty,  4. 

CONSEQUENCE. 

Agent,  8,  9. 

CONSIDERATION. 

Agent,  7.  Attachment,  8-11.  Divorce,  2.  Endorsor  and  Endor- 
see, 4-8.  Evidence,  16.  Parol  Evidence.  Restraint  or  Trade,  2. 
Trust,  1-4.      Warranty,  3-6 

CONSTITUTIONAL  LAW. 

A  testator  reserved  from  his  land  a  portion  to  be  used  for  the  use  of 
the  members  of  the  Methodist  church  to  hold  their  camp-meetings  *,  an 
Act  of  assembly  authorized  the  court  to  direct  the  sale  of  the  land,  the 
proceeds  to  be  appropriated  to  the  purchase  of  a  more  suitable  place  for 
camp-meetings.  Hdd,  that  the  act  was  unconstitutional.  Saxton  v. 
Mitchell,  479. 

Register.    Second  Conviction,  3.    Supervisor,  4. 

CONSTRUCTION. 

1.  All  mere  technical  rules  of  conRtruction,  must  yield  to  the  expressed 
intention  of  a  testator,  if  the  intention  be  lawful.     Jieck*8  Appeal,  432. 

2.  Snively  leaving  six  children,  devised  to  each  of  four  of  them  a  tract 
of  land  at  a  value  which  he  fixed,  their  respective  shares  of  his  estate  to 
remain  in  the  land,  as  provided  in  his  will,  and  the  balance  to  be  paid 
in  annual  instalments  without  interest,  covering  a  number  of  years,  the 
devisees  to  take  possesssion  shortly  after  his  death  ;  he  gave  to* the  other 
two  children,  daughters,  all  the  payments  to  be  made  by  the  devisees 
and  directed  that  within  one  vear  from  the  Ist  of  April  after  his  death 
a  distribution  of  his  estate  should  be  made,  the  amount  including  ad- 
vancements to  his  children  being  ascertained,  his  debts,  &c.,  paid,  the 
residue  should  be  equally  divided  amongst  all  his  children,  the  advance- 
ments, <kc.,  to  be  accounted  for  without  interest  *'  so  that  each  of  my 
children  shall  share  and  share  alike."  By  a  codicil  he  directed  when 
the  amount  of  his  estate  should  be  ascertained,  $1500  should  be  deducted 
from  it  and  divided  between  the  two  daughters  and  the  remainder 
equally  divided  among  all  his  children  so  that  the  daughters,  *'  will 
apparently  receive  each  $750  more  than  my  other  children."  Hdd, 
that  $1500  was  not  payable  presently,  but  in  a  due  proportion  with  the 
legatees'  proportion  of  the  annual  instalments  for  which  the  will  had 
made  provision.     Snively  v.  Stover^  484. 

3.  Under  the  will  the  shares  of  the  two  daughters  were  payable  out 
of  the  valuation  of  the  land  as  the  payments  by  the  devisees  accrued. 
Id. 

4.  If  two  clauses  in  a  will  are  irreconcilable  the  latter  is  to  be 
adopted ;  but  not  if  effect  can  be  ^ven  to  both  consistently  with  the 
main  design  of  the  testator ;  nor  if  the  clauses  have  not  relation  to  the 
same  subject-matter.    Id, 

CONTRACT. 

1.  Government  bonds  were  deposited  in  a  bank ;  the  depositor  alleged 
that  the  bank  bought  them  from  him  at  par,  fraudulently  informing 
him  that  there  was  no  premium  on  them,  when  there  was,  within  the 
knowledge  of  the  bank.  The  depositors  sued  the  bank  for  the  premium 
and  declared  in  the  common  money  counts.  Held,  that  the  depositor 
could  not  recover  on  those  counts.  Sankey  v.  First  Nat,  Bank  of  Mif- 
Jlinburg,  48. 
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CONTRACT. 

2.  If  the  bonds  were  purchased  by  the  bank  in  good  faith  at  par, 
although  they  were  then  selling  in  the  market  at  a  premium,  of  which 
both  parties  were  ignorant,  the  depositor  could  not,  on  the  ground  of 
mutual  mistake,  recover  the  bonds  or  the  premium  on  them.  Sankey 
V.  First  Nat.  Bank  of  Mifflinburg,  48. 

3.  The  mistake  or  ignorance  of  the  parties  as  to  the  premium  was 
not  of  the  essence  of  the  contract,  and  did  not  avoid  the  sale.     Id, 

4.  Collins  by  agreement  under  seal  with  Murphy  sold  him  a  boat 
undergoing  repair,  part  cash  and  the  remainder  in  payments  of  $20 
per  month,  Collins  reserving  the  "  right  and  possession  of  the  boat  till 
the  whole  was  paid,  Murphy  having  the  right  to  sell  the  boat  upon 
paying  Collins  what  might  be  due  on  it.  Murphy  paid  part  of  the  pur- 
chase-money and  afterwards  Smith  paid  part  of  the  balance,  and  then 
endorsed  on  the  agreement,  that  he  agreed  to  enter  into  a  partnership 
with  Murphy,"  on  the  within  agreement,  and  account  "to  Collins  for 
the  full  amount  of  the  agreement."  In  an  action  of  assumpsit  in  the 
common  counts  under  the  general  issue  by  Collins  against  Smith  to 
recover  the  balance  due:  Held^  that  the  agreement  and  endorsement 
were  evidence.     Collins  v.  Smithy  423. 

5.  Smith,  by  the  endorsement,  made  the  original  contract  with  Collins 
his  own.     Id, 

6.  An  executed  contract  is  not  void  although  made  on  Sunday. 
Chestnut  v.  Harbaugh,  473. 

7.  The  Sunday  law  of  1705  does  not  declare  a  contract  made  on  that 
day  void,  but  the  law  will  not  lend  its  aid  to  enforce  an  executory  con- 
tract so  made.    Id, 

8.  Lyon  sold  to  Chestnut  mules  belonging  to  him  and  in  the  pos- 
session of  Chestnut,  who  gave  his  note  dated  on  Sunday,  which  he 

Eaid.     Held,  that  the  contract  was  not,  for  that  reason  void,  if  the  mules 
ad  been  delivered  to  Chestnut  in  pursuance  of  it.     Id. 

9.  The  possession  of  Chestnut  was  prim&  facie  evidence  of  his  title. 
Id. 

Equity  Practicb,  4-6.  Fraud,  1-4.  Lunatic,  1,  2.  Mkchanics* 
Lien,  1-6.  Mistake.  Negligence,  25-28.  Partition,  7.  Pleading, 
10,  II.  Rescission.  Restraint  of  Trade.  Statute  of  Frauds.  Sun- 
day.   Warranty. 

CONTRIBUTORY  NEGLIGENCE. 

1.  One  driving  an  unbroken  or  vicious  horse,  or  one  easily  frightened 
by  a  locomotive,  along  a  public  road  running  side  by  side  with  a  rail- 
road, does  so  at  his  own  peril ;  the  right  of  tlie  company  to  move  their 
trains  on  their  road  is  as  high  as  that  of  the  individual  to  use  the  public 
road.     Philadelphia,  W.  &  B.  Railroad  Co.  v.  Stinger,  219. 

2.  On  the  printed  blanks  of  a  telegraph  company  was  a  condition  that 
the  company  would  charge  extra  for  repeating  a  message,  and  would 
not  be  responsible  for  any  error,  &c.,  in  transmitting  an  unrepealed 
message,  &c.  The  plaintiflT  knowing  the  rule  delivered  a  message  to  the 
company  without  requiring'it  to  be  repeated  ;  there  was  an  error  in  the 
transmission.  Held,  that  the  company  was  not  responsible.  Passmore 
V.  W.  Union  Tel.  Co.,  238. 

3.  The  maxim  quilibet  potest  renunciare  juri  pro  se  introducto  does 
not  apply  to  breach  of  a  duty  in  relation  to  a  right  conferred  on  an 
individual  for  his  protection  and  for  the  common  good.     Id. 

4.  A  telegraph  company  are  public  agents  and  as  such  bound  to  exact 
diligence ;  and  liable  to  every  one  injured  by  a  want  of  due  care  on 
their  part  or  that  of  their  agents.     Id. 

6.  Such  company  may  prescribe  rules  to  insure  safety  and  diminish 
loss  in  case  of  accident,  and  may  declare  that  if  they  are  not  observed 
the  party  injured  shall  be  precluded,  on  the  doctrine  of  contributory 
negligence :  such  rules  must  be  reasonable.    Id, 

28  P.  F.  Smith— 34 
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CONTRIBUTORY  NEGLIGENCE. 

6.  One  sending  a  message  and  not  asking  it  to  be  repeated  is  taken 
to  have  acquiesc^  in  the  conditions  prescnbed  by  the  rules,  and  cannot 
object  to  a  precaution  which  he  has  waived.  Passmore  v.  W.  Union 
Tel.  Co.,  238. 

CONVERSION. 

Partition,  3-5. 

CONVICTION. 

Amendment,  1,  2. 

CORPORATION. 

1.  Where  directors  of  a  corporation  have  so  mismanaged  its  affairs  as 
to  be  fraudulent,  a  bill  may  be  maintained  against  them  personally  by  s 
shareholder.     Watts^s  Appeal,  370. 

2.  A  shareholder,  in  such  case,  may  under  proper  circumstances, 
interpose  for  the  protection  of  the  corporation.     Id. 

3.  The  directors  of  a  corporation  for  the  sale  of  land  rejected  offers 
for  the  purchase  of  its  land  ;  although  this  was  imprudently  done,  yet 
being  a  matter  resting  in  their  discretion,  if  without  fraud,  they  were 
not  responsible.    Id. 

4.  Tne  power  to  execute  and  issue  bonds,  contracts  and  other  certifi- 
cates of  indebtedness  belongs  to  all  corporations,  public  and  private, 
and  is  inseparable  from  their  existence.     Id. 

6.  The  power  to  contract  necessarily  involves  the  power  to  create  a 
debt.     Id. 

6.  The  charter  of  a  land  company  gave  the  directors  power  to  dispose 
of  its  land  by  deed  or  lease :  the  power  to  mortgage  land  on  a  proper 
occasion  and  for  a  proper  debt  is  implied.    Id. 

Eminent  Domain,  1-4.    Subscription. 

CORPORATION  TAX. 

1.  The  5th  section  of  the  Corporation  Tax  Act  of  May  1st  1868,  re- 
quiring the  taxes  to  be  deducted  from  dividends  is  not  repealed  by  the 
4th  section  of  Act  of  April  24th  1874,  but  stands  as  a  necessary  part  of 
the  system  intended  to  be  perfected  by  the  Act  of  1874.  CcUatoissa 
Railroad  CoJs  Appeal,  59. 

2.  No  change  is  made  by  the  Act  of  1874  in  the  nature  of  the  tax. 
Id. 

COUNSEL. 

Administrator,  3.    Partner,  2. 

COUNTY. 

Bridge,  1. 

COUNTY  LINE. 

1.  Clinton  county  having  been  erected  out  of  two  others,  an  act  was 
passed  May  11th  1848  directing  commissioners  "correctly  to  run  and 
distinctly  to  mark  the  boundary  line,"  their  report  to  be  "  final  and  con- 
clusive." April  28th  1857,  another  act  was  passed,  appointing  other  com- 
missioners, *•  correctly  to  run  and  mark  distinctly  the  ooundary  line :"  to 
make  out  two  drafts,  giving  the  names  of  the  warrantees  along  the  line, 
and  in  case  of  anv  discrepancy  between  "  the  drafts  and  the  marks  on 
the  ground,  the  former  shall  govern  and  be  final  and  conclusive ;" 
nothing  was  done  under  this  act ;  and  by  another,  February  25th  1859, 
commissioners  were  appointed  "correctly  to  run  and  mark  distinctly*' 
the  line  and  to  lay  down  on  their  drafts  the  tracts  through  which  the 
line  may  pass  ;  to  make  three  drafts,  one  to  be  filed  and  kept  as  a  matter 
of  record;  the  report  to  be  "final  and  conclusive."  The  commis- 
sioners ran  and  marked  the  line,  the  courses  and  distances,  ^.,  on  the 
report,  and  divided  a  tract,  which  on  the  draft  was  laid  down  98  all  in 
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COUNTY  LINE. 

one  county.     Heldj  the  line  was  to  be  determined  by  the  marks  on  the 
ground.     Keller  v.  Touny,  166. 

2.  The  marks  on  the  ground  placed  part  of  a  tract  in  Clinton  county  ; 
in  the  draft  the  whole  tract  was  laid  down  as  in  the  adjoining  county, 
and  was  there  taxed  j  the  part  in  Clinton  was  sold  U)r  taxes  by  the 
treasurer  of  that  county :  Hdd^  that  the  title  passed  to  the  purchaser. 
Id, 

3.  Laying  down  the  tracts  on  the  drafts  was  to  facilitate  finding  the 
county  nne ;  the  act  gave  the  commissioner  no  power  to  change  the  line 
of  any  tract  of  land,  nor  to  decide  on  which  side  of  the  county  line  any 
tract  might  lie.    Id, 

COVERTURE. 

Mechanics'  Liex,  1-6. 

COSTS. 

Exemption  6.     Sheriff's  Interpleader. 

COURT. 

Negligence,  7,  8.    Nonsuit.     Point.    Second  Conviction,  2,  3. 

COVENANT. 

Rescission. 

CRIMINAL  LAW. 

1.  An  indictment  was  found  in  the  Quarter  Sessions,  but  entitled  as 
in  the  Oyer  and  Terminer,  where  it  was  tried.  Held^  that  the  caption 
might  be  amended  after  trial,  conviction,  sentence  and  writ  of  error, 
but  before  the  record  had  been  returned.  Brown  v.  Commonwealth, 
122. 

2.  The  indictment  was  not  certified  into  the  Oyer  and  Terminer,  Held, 
that  after  trial,  contiction,  sentence  and  writ  of  error,  it  might  be  certi- 
fied nunc  pro  tunc  into  the  Oyer  and  Terminer.     Id, 

3.  Where  a  lower  court  has  power  of  amendment  and  exercises  it 
properly  the  Supreme  Court  will  not  inquire  into  the  state  of  the  record 
before  the  return  of  the  writ  of  error,  but  will  look  only  at  its  condition 
when  returned.     Id, 

4.  On  a  question  of  prisoner's  insanity  the  court  charged  ^*  if  he  had 
power  of  mind  enough  to  be  conscious  of  what  he  was  doing  at  the 
time,  then  he  was  responsible  to  the  law  for  that  act."  Held^  not  error. 
Id. 

5.  On  a  trial  for  murder  it  was  competent  to  give  evidence,  for  the 
purpose  of  showing  motive,  that  the  prisoner  and  the  deceased  both 
visited  the  same  woman,  that  just  after  the  homicide  the  prisoner  said  he 
had  warned  deceased  not  to  visit  her,  she  would  prove  a  curse  to  any 
man,  and  now  it  had  come  to  pass.     McCue  v.  Commonwealth,  185. 

6.  Unless  the  Commonwealth,  shows  ^/  ingredients  "  of  murder  in  the 
first  degree,  no  presumption  arises  from  the  killing  that  the  ofTonce  is 
higher  than  murder  in  tne  second  degree.     Id, 

7.  If  the  evidence  shows  that  from  which  it  may  be  reasonably  con- 
cluded that  the  murder  was  wilful,  deliberate  and  premeditated,  it  is  for 
the  jury  to  pronounce  the  degree,  and  the  power  of  the  Supreme  Court, 
under  the  Act  of  February  15th  1870,  to  determine  whether  ingredients 
of  murder  in  the  first  degree  existed,  cease.     Id. 

8.  If  the  killing  was  not  accidental,  malice  and  a  design  to  kill  are 
to  be  presumed  from  the  use  of  a  deadly  weapon,  the  law  adopting  the 
rational  belief  that  a  roan  intends  the  usual,  immediate  and  natural 
consequences  of  his  voluntary  act.     Id, 

9.  Where  upon  a  conviction  of  murder  in  the  first  degree  the  record 
does  not  show  that  before  sentence  the  prisoner  was  asked  if  he  had 
anything  to  say  why  sentence  should  not  be  pronounced,  it  is  error, 
and  the  sentence  will  be  reversed  and  the  record  remitted  that  he  may 
be  sentenced  afresh.     Id, 
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CRIMINAL  PROCEDURE. 

Amendment,  6-9. 

CROSS-EXAMINATION. 

Cross-examination  must  be  confined  to  matters  as  to  which  the  wit- 
ness has  been  examined  in  chief,  or  to  such  questions  as  may  tend  to 
show  the  bias  and  interest  of  the  witness.     Hopkinson  v.  Leeds j  396. 

Devisavit  vel  non,  3,  4.     Neoligengb,  24. 

CUSTODY. 

Escape. 

DAMAGE. 

1.  In  an  action  for  malicious  arrest,  under  the  Act  of  July  12th  1842, 
of  the  plaintiff,  who  was  a  merchant,  the  court  allowed  a  witness  to  bo 
asked,  *•  in  what  manner  the  plaintiff  was  injured  in  credit  and  circum- 
stances and  to  what  extent.*'  Held  to  be  error.  Staiifield  v.  Phillips , 
73. 

2.  The  measure  of  damages  to  an  owner  for  the  location,  <fec.,  of  a 
railroad  through  his  land,  is  the  difference  between  the  value  of  the 
property  as  a  whole  before  the  opening  of  the  road  and  the  value  as 
affected  by  the  road.  East  Brandywine  &  Waynesburg  Railroad  Co.  v. 
Eanck,  454. 

3.  The  declarations  of  the  owner  of  the  land  as  to  its  value,  his  offer 
of  it  at  a  fixed  price  and  sale  of  a  portion  of  it,  are  evidence  on  the 
question  of  damages,  as  constituting  his  estimate  of  its  value.     Id. 

Agent,  5-9.  Eminent  Domain.  Fraud,  1,  3.  Guardian  and  Ward, 
2.  Malicious  Arrest,  1-3.  Railroad.  7-9.  Restraint  of  Trade,  1, 
4,  5.     Warranty,  3-6. 

DEATH. 

Deposition,  3,  4.     Partner.    Will,  1,  2,  7-9. 

DEBT. 

Appropriation.  Attachment,  4-6,  7.  Debtor  and  Creditor.  Di- 
rector, 4.  9.     Lunatic. 

DEBTOR  AND  CREDITOR. 

Agent,  1-4.  Appropriation.  Attachment.  Bankrupt.  Conflict 
OF  Laws.  Exemption.  Negligence,  25-28.  Statute  op  Frauds. 
Statute  op  Limitation.    Trust,  1-4. 

DECEDENT. 

Administrator.     Partition.     Partner. 

DECLARATION. 

Agent,  1.  Amendment,  4,  5.  Damage,  3.  Exemption,  1.  Mali- 
cious Arrest,  1-3.     Partition,  6,  7.     Pleading,  11.     Trust,  3,  4. 

DECREE. 

Appeal.  Ban«rupt,  5,*  6.  Divorce.  Guardian  and  Ward,  3,  8. 
Partition,  1,  3,  4,  6.     Poor.     Trust,  11,  12. 

DEFALCATION. 

Agent,  5-7.    Usury,  2,  3. 

DEFAULT. 

Rescission.     Satisfaction. 

DEFENCE. 

Agent,  5-7.  Endorser  and  Endorsee,  4-8.  Escape,  3-5.  Lunatic, 
2.     Municipal  Claim,  2.     Parol  Gift. 

DELAY. 

Director,  6,  8-14. 
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DELIVERY. 

1.  To  perfect  a  gift,  the  delivery  must  be  according  to  the  nature  of 
the  thing,  an  actual  delivery,  so  far  as  the  subject  is  capable  of  it,  and  be 
the  true  and  effectual  way  of  obtaining  the  command  and  dominion  of 
the  subject.     Bond  v.  Bunting,  210. 

2.  If  the  thing  be  not  capable  of  actual  delivery,  there  must  be  some 
act  equivalent  to  it  -,  the  owner  must  part  both  with  the  possession  and 
dominion  of  the  property.     Id, 

3.  If  the  thing  be  a  chose  in  action,  an  assignment  or  some  equiva- 
lent instrument  must  be  actually  executed.     Id. 

4.  Wherever  a  party  has  power  to  do  a  thing  and  means  to  do  it, 
the  instrument  he  employs  shall  be  so  construed  as  to  give  effect  to  his 
intention.     Id, 

Execution.     Sunday. 

DEMAND. 

Endorser  and  Endorsee,  1-3.  Forged  Check,  1.  Poor.  Stolen 
Draft,  1-3. 

DEPOSIT. 

Forged  Check.    Mistake.     Stolen  Draft,  1-3. 

DEPOSITION. 

1.  An  action  of  account  was  brought  by  Evans  against  Reed ;  both 
testified  in  it ;  a  verdict  was  rendered  for  Evans  and  a  new  trial  awarded 
on  the  ground  that  the  action  should  have  been  assumpsit.  Evans  died, 
his  administratrix  was  substituted  and  the  form  of  action  changed  to  as- 
sumpsit. Heldy  that  the  notes  of  the  testimony  of  Evans,  in  connection 
with  that  of  Reed,  taken  on  the  first  trial,  were  evidence  on  the  second 
trial.     Evans  v.  Reed,  415. 

2.  The  action  not  being  by  an  executor,  administrator  or  guardian, 
did  not  fall  within  the  proviso  of  the  Act  of  April  15th  1869.    Id. 

3.  The  intent  of  the  3d  sect,  of  the  Act  of  April  15th  1869,  autho- 
rizing testimony  of  parties  to  be  taken  by  "deposition,"  &c.,  was  to 
permit  the  deposition  of  a  party  to  be  taken  for  the  perpetuation  of 
his  testimony  against  all  contingencies  which  might  arise,  whether  of 
absence  or  death.     Id. 

4.  The  deposition  of  a  party  taken  so  as  to  be  admissible  in  a  pend- 
ing case,  is  admissible  in  a  subsequent  suit  between  the  administrators 
of  the  parties  involving  the  same  subject-matter.     Id, 

DEPUTY-SURVEYOR. 

A  deputy  surveyor's  authority  is  exhausted  by  his  return,  unless  there 
be  new  authority  from  the  surveyor-general  or  board  of  property. 
Fritz  V.  Brandon,  342. 

DESCENT. 

Membership,  2. 

DEVISE. 

1.  A  devise  was :  **  After  the  decease  of  my  wife,  I  order  all  my 
real  estate  to  be  sold,  *  *  *  except  such  portions  of  it  as  are  specifically 
devised  or  reserved  hereafter,  and  the  proceeds  from  the  sale  of  130 
acres  in  Upper  Allen,  &c.  (except  20  acres  of  woodland  of  said  tract 
adjoining,  ic,  which  I  hereby  reserve  for  ever  for  the  use  of  the  members 
of  the  Methodist  Episcopal  Church  to  hold  their  camp-meetings  on),  shall 
be  equally  divided  between  my  nephews  and  nieces  who  shall  be  living 
at  my  wife's  decease."  Heldj  that  the  provision  for  the  church  mem- 
bers was  a  perpetual  easement,  the  use  being  limited  for  camp-meet- 
ings, and  the  20  acres  passed  to  testator's  heirs  subject  to  the  ease- 
ment.    Saxton  V.  Mitchell^  479. 

2.  The  church  members  acquired  such  rights  only  as  were  reasonably 
necessary  for  the  enjoyment  and  protection  of  their  worship.    Id. 
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DEVISE. 

3.  A  devise  of  the  use  for  ever,  is  equivalent  to  a  devise  in  fee.  Saxion 
V.  Mitchell,  479. 

4.  All  rights  in  the  land  not  in  conflict  with  the  worship  designated 
by  the  testator  remained  in  his  heirs.     Id, 

Membership. 

DEVISAVIT  VEL  NON. 

1.  The  signature  of  a  subscribing  witness  to  an  ordinary  instrument 
implies  only  that  it  was  signed  by  the  party  purporting  to  have  signed 
it ;  but  subscribing  as  a  witness  to  a  will  is  an  assertion  that  the  tes- 
tator was  of  sound  mind  when  he  executed  it.     Egbert  v.  Egbert,  326. 

2.  The  condition  of  the  testator's  mind  at  the  time  of  executing  the 
will  is  part  of  the  res  gestoe.     Id. 

3.  On  the  trial  of  an  issue  devisavit  vel  nan,  it  is  competent  for  the  de- 
fendant to  cross-examine  a  subscribing  witness  as  to  the  condition  of 
the  testator's  mind  at  the  time  the  paper  was  executed.     Id. 

4.  All  occurring  at  the  execution  of  a  will,  including  the  testator's 
mental  and  physical  condition,  is  proper  for  cross-examination.     Id. 

5.  The  presumption  is  in  favor  of  sanity,  and  the  burden  of  proving 
unsoundness  in  a  testator  is  upon  the  party  impeaching  the  will.     Id. 

DIRECTOR. 

1.  Where  directors  of  a  corporation  have  so  mismanaged  its  affairs  as 
to  be  fraudulent,  a  bill  may  be  maintained  against  them  personally  by  a 
shareholder.     Waits* s  Appeal,  370. 

2.  A  shareholder,  in  such  case,  may,  under  proper  circumstances,  in- 
terpose for  the  protection  of  the  corporation.     Id. 

3.  The  directors  of  a  corporation  for  the  sale  of  land  rejected  offers 
for  the  purchase  of  its  land  ;  although  this  was  imprudently  done,  yet 
being  a  matter  resting  in  their  discretion,  if  without  fraud,  they  were 
not  responsible.     Id. 

4.  The  charter  of  a  land  company  gave  the  directors  power  to  dispose 
of  its  land  by  deed  or  lease  ;  the  power  to  mortgage  land  on  a  proper 
occasion  and  for  a  proper  debt  is  implied.     Id. 

5.  The  corporation  owning  a  very  large  body  of  lands,  had  power  by 
their  charter  "  to  aid  in  the  development  of  minerals  and  other  mate- 
rials, and  to  promote  the  clearing  and  settlement  of  the  country :" 
Held,  that  the  building  of  saw-mills  and  an  hotel  for  the  accommodation 
of  those  having  business  in  connection  with  carrying  out  the  prime  ob- 
ject of  the  corporation  was  within  its  powers.     la. 

6.  Even  if  such  expenditures  were  ultra  vires,  stockholders  knowing 
of  them  and  not  objecting  until  long  after  their  completion  could  not 
compel  the  directors  to  account  for  the  moneys  expended.     Id. 

7.  When  directors  act  honestly  for  what  they  esteem  the  best  interests 
of  the  corporation,  and  do  not  wilfully  pervert  their  powers,  but  only 
misjudge  them,  they  will  not  be  held  to  account  for  money  expended  in 
such  case.     Id. 

8.  When  an  act  of  directors  is  in  excess  of  their  authority,  but  done 
with  a  bon&  fide  intent  of  benefiting  the  corporation,  and  a  shareholder, 
knowing  of  it,  does  not  dissent  within  a  reasonable  time,  his  assent  will 
be  presumed,  and  he  cannot  gainsay  it.     Id. 

9.  When  the  act  of  the  directors  complained  of  is  to  be  followed  by  a 
large  expenditure,  the  shareholder  should  not  only  make  his  protest 
witnin  a  reasonable  time,  but  should  follow  it  up  by  active  preventive 
measures.     Id. 

10.  It  is  against  good  conscience  that  one  having  power  to  prevent 
should  stand  by  and  see  his  asnociates  spend  money  which  may  result 
to  his  benefit,  and  afterwards  charge  them  with  it.  His  neglect  to  act 
at  the  proper  time  effectually  bars  his  right.    Id. 
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DIRECTOR. 

11.  Six  years'  omission  to  proceed  would  be  a  bar  to  an  action  against 
directors  for  the  misuse  of  the  corporate  property.   Watts' s  Appeal^  370. 

12.  The  stockholders  directed  public  sales  of  their  lands,  and  that 
payment  might  be  made  in  cash  and  in  their  bonds  :  Held^  the  payment 
in  bonds  was  equivalent  to  cash.     Id. 

13.  Directors  bought  at  the  sales  at  fair  prices,  and  the  sales  were 
conducted  openly  and  fairly  :  Heldy  the  sales  to  them  were  valid.     Id. 

DISCHARGE. 

Escape,  1,  3,  4.    Guardian  and  Ward. 

DISCOUNT. 

USURT. 

DISCRETION. 

Amendment,  7.  Attachment,  2.  Director,  3,  7.  Equity  Practice, 
4-6.     Fellow  Servant,  2.     Sheriff's  Interpleader. 

DISSENT. 

Director,  6-11. 

DISTRIBUTION. 

Exemption,  1,  8-10.    Will,  1,  2,  13,  14. 

DIVIDEND. 

Corporation  Tax,  1. 

DIVORCE. 

1.  A  decree  pro  confesso  cannot  be  made  upon  a  libel  in  divorce.  If 
either  party  does  not  attend,  the  court  must  decide  on  testimony  taken 
ex  parte.     Kilbom  v.  Field^  194. 

2.  A  contract  between  husband  and  wife  pending  proceedings  ill 
divorce  to  pay  her  a  sum  of  money,  the  consideration  of  which  was,  in 
whole  or  in  part,  that  she  would  not  oppose  the  divorce,  is  void.     Id. 

DOMESTIC  ATTACHMENT. 

1.  Under  the  Domestic  Attachment  Act  of  June  13th  1836,  sect.  20, 
the  wife  of  the  debtor  may  retain  $300  worth  of  his  property.  Hess  v. 
Beates,  429. 

2.  Her  right  is  not  affected  by  her  husband's  waiver  of  the  exemp- 
tion ;  the  law  withdrawing  the  property  from  the  grasp  of  his  creditors, 
and  allowing  it  to  his  wife  and  family,  it  ceased  to  be  his  property  for 
the  purposes  of  execution.     Id. 

3.  Under  a  domestic  attachment,  $300  worth  of  goods  were  set  apart 
to  the  wife ;  an  execution  was  issued  against  the  husband  on  a  judgment 
waiving  the  exemption,  and  the  same  goods  levied  on  and  sold.  In 
an  interpleader  proceeding,  it  was  Held^  that  the  wife  was  entitled  to 
all  the  proceeds,  and  the  execution  creditor  was  directed  to  pay  all  the 
costs,  including  the  sheriff's  and  the  costs  in  error.     Id. 

4.  After  the  goods  were  sold,  the  money  was  ruled  into  court,  and  an 
interpleader  rule  on  the  wife  was  obtained  by  the  sheriff;  she  filed  an 
affidavit  claiming  the  property,  and  an  issue  was  directed :  Held,  that  the 
proceedings  were  informal,  but  the  wife  having  appeared  and  claimed 
the  property,  the  parties  were  within  the  provisions  of  the  Interpleader 
Act,  and  the  money  in  court  was  substituted  for  the  goods.     Id. 

6.  Under  the  discretion  given  by  the  Interpleader  Act,  the  court  could 
do  justice  between  the  parties,  including  the  disposition  of  the  whole 
costs.     Id.  - 

DOMINION. 

Deliyert,  1.    Gift,  1.  2.    Nkgligencb,  25-28. 

DOWER. 

Partition,  4,  5. 
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DRAFT. 

Endorser  and  Endorsee^  1-3.    Marks. 

DUTY. 

Register.    Telegraph. 

EASEMENT. 

1.  A  devise  was  :  "  After  the  decease  of  my  wife  I  order  all  my  real 
estate  to  be  sold,  *  *  *  except  such  portions  of  it  as  are  specifically  de- 
vised or  reserved  hereafter,  and  the  proceeds  from  the  sale  of  130  acres 
in  Upper  Allen,  &c.  (except  20  acres  of  woodland  of  said  tract  adjoin- 
ing, &c.,  which  I  hereby  reserve  for  ever  for  the  use  of  the  members  of 
the  Methodist  Episcopal  Church  to  hold  their  camp>-meetings  on),  shall 
be  equally  divided  between  my  nephews  and  nieces  who  shall  be  living 
at  my  wife's  decease."  Held^  that  the  provision  for  the  church  mem- 
bers was  a  perpetual  easement,  the  use  being  limited  for  camp-meetings, 
and  the  20  acres  passed  to  testator's  heirs  subject  to  the  easement. 
Saxton  V.  Mitchell^  479. 

2.  The  church  members  acquired  such  rights  only  as  were  reasonably 
necessary  for  the  enjoyment  and  protection  of  their  worship.     Id. 

3.  A  devise  of  the  use  for  ever  is  equivalent  to  a  devise  in  fee.     Id, 

4.  All  rights  in  the  land  not  in  conflict  with  the  worship  designated 
by  the  testator  remained  in  his  heirs.     Id. 

5.  An  Act  of  Assembly  authorized  the  court  to  direct  the  sale  of  the 
land,  the  proceeds  to  be  appropriated  to  the  purchase  of  a  more  suitable 
place  for  camp-meetings.     Held^  that  the  act  was  unconstitutional.    Id. 

EJECTMENT. 

Bankrupt,  7.     Parol  Gift,  2,3.    Railroad,  1,  2. 

ELECTION. 

If  technical  exceptions  be  not  brought  to  the  notice  of  the  court  in 
a  formal  manner  and  at  a  proper  time,  it  will  be  presumed  that  the 
party  elects  to  proceed  on  the  merits.     Watis^s  Appeal,  370. 

Administrator,  2.    Partition,  4,  5.     Partner,!. 

EMINENT  DOMAIN. 

1.  A  corporation  to  construct  a  railroad,  had  no  greater  right  to 
occupy  land  than  an  individual,  except  so  far  as  the  right  is  conferred 
bv  statute,  and  it  would  be  responsible  for  damages  for  the  occupation. 
PhiUips  V.  Dunkirk,  W.  &  P.  Railroad  Co,  177. 

2.  The  authority  in  the  General  Railroad  Law  to  a  railroad  company 
occupying  a  public  road,  to  supply  it  by  another  road  made  at  their 
expense,  does  not  divest  the  right  of  the  owner  of  the  soil  to  damages 
for  occupying  the  road  by  a  railroad.     Id. 

3.  The  right  of  eminent  domain  will  not  be  presumed  to  exist  in  a 
corporation  unless  by  express  legislative  grant.  Such  presumption  does 
not  arise  from  the  General  Railroad  Law,  February  19th  1849.     Id. 

4.  A  railroad  company  constructed  their  road  without  legal  proceed- 
ings to  appropriate  the  land  on  which  it  was  located  and  witnout  ob- 
jection by  the  owners.  Afterwards  proceedings  to  assess  damages  were 
commenced ;  they  were  compromised  and  released.  Held,  that  the  title 
of  the  company  was  not  through  this  proceeding,  but  by  the  original 
occupation  without  objection  by  the  owners.     Lawrence^ s  Appeal,  365. 

5.  The  release  did  not  operate  as  an  original  conveyance,  but  as  a  dis- 
charge of  the  damages  for  the  entry  and  occupation.     Id. 

6.  After  the  construction  of  the  road,  but  before  the  release,  the  tract 
on  which  it  was  located  was  leased  to  the  defendants.  Held  that  they 
took  it  subject  to  the  right  of  way  of  the  company  over  the  surface. 
Id. 

EMPLOYER. 

Fellow  Servant. 
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ENCROACHMENT. 

1.  The  Act  of  April  28th  1870,  fixing  the  line  of  Chesnufc  street,  pro- 
vided that  it  should  *'  not  interfere  with  any  buildings  now  erected  on 
the  south  side  of  that  street;"  the  front  of  a  building  was  taken  down 
and  a  new  front  erected  on  the  line  prescribed  by  the  act ;  ornamental 
columns,  pilasters,  &c.,  to  the  front  were  extended  fifteen  inches  beyond 
the  line.  Held,  that  these  were  not  prohibited  by  the  act.  Philadeh 
phials  Appeal^  33. 

2.  No  usage,  however  long-continued,  will  justify  an  encroachment 
upon  a  highway  ;  but  such  encroachment,  to  be  remedied  by  injunction, 
must  be  really  an  obstruction  to  the  free  use  of  the  highway.     Id. 

ENCUMBRANCE. 

Husband  and  Wifb,  1-6. 

ENDORSEMENT. 
Execution. 

ENDORSER  AND  ENDORSEE. 

1.  An  Indiana  bank  drew  on  a  Philadelphia  bank  in  favor  of  the 
cashier  of  a  New  York  bank  ;  the  draft  was  stolen,  the  name  of  the 
cashier  (payee)  forged  as  endorser  and  passed  to  defendants,  October 
16th,  in  payment  of  goods  sold  to  the  holder,  they  giving  to  him  a 
check  on  the  Philadelphia  bank  for  the  difference  which  was  drawn, 
and  the  draft  endorsed  by  the  defendants  was  deposited  to  their  credit 
in  the  same  bank.  After  learning  of  the  fraud,  on  November  2d  the 
bank  demanded  payment  of  the  drafl  from  defendants.  Held^  that 
the  demand  was  in  time.     Chambers  v.  Union  Nat  Banky  205. 

2.  Under  Act  of  April  5th  )849,  the  amount  of  the  draft  could  be  re- 
covered back  from  the  defendants.     Id. 

3.  The  holder  of  a  draft  which  is  endorsed  and  passed  by  him,  guar- 
anties the  prior  endorsements.     Id. 

4.  Plaintiff's,  as  agents  for  Morrison,  exposed  his  property  to  public 
sale ;  it  was  struck  down  to  Robb,  who  gave  a  negotiable  note  for  SI 000 
for  the  first  payment,  with  defendant  as  endorser,  it  being  agreed  that 
if  Robb  failed  to  comply  with  the  conditions  of  sale,  defendant  might 
take  his  place  in  the  sale.  Morrison  endorsed  the  note  as  collateral 
for  endorsement  for  him  by  plaintiff's ;  afterwards  Robb's  contract  of 
purchase  was  rescinded.  Iiela,  that  the  fact  that  defendant  was  to  have 
the  right  to  take  Robb's  place  would  not  affect  the  bona  fides  of  the 
transaction.     Smith  v.  Hogeland,  252. 

5.  That  the  plaintiff's  had  been  the  agents  of  Morrison  in  the  sale  to 
Robb  would  not  aff^ect  their  rights  as  holders  of  the  note  unless  they 
assented  to  the  rescission  of  the  contract.     Id. 

6.  The  court  charged,  that  the  plaintiff  stood  in  the  shoes  of  Mop- 
-  risen,  and  if  there  was  an  agreement  between  him  and  Robb  to  abandon 

the  contract  and  release  each  other,  the  verdict  should  be  for  the  de- 
fendant.    Held  to  be  error.     Id. 

7.  The  original  parties  to  commercial  paper  cannot  by  subsequent 
acts  compromise  the  rights  of  the  endorsees.     Id. 

8.  If  tne  note  were  passed  without  consideration,  or  as  security  for 
an  antecedent  debt  or  endorsement,  the  plaintiffs  occupied  the  same 
position  as  Morrison,  and  were  entitled  to  his  rights  and  no  more.     Id. 

ENGINE. 

Negligence,  21-24. 

ENGINEER. 

Negligence,  7. 

EQUITY. 

Attachment,  8-16.  Director,  1,  2,  10.  Equity  Practice.  Parol 
Gift.    Restrajnt  of  Trade.    Trust,  1-4. 
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EQUITY  PRACTICE. 

1.  According  to  the  ordinary  course  of  equity  practice,  when  a  case 
is  heard  on  bill  and  answer,  the  allegations  of  fact  in  the  answer  are 
admitted.    Philadelphia's  Appeal^  33. 

2.  In  a  bill  for  injunction,  if  the  question  is  doubtful,  it  is  decisive 
against  the  injunction ;  chancery  will  not  decree  an  injunction  except 
in  a  clear  case  of  the  invasion  of  a  public  or  private  right.     Id. 

3.  No  usage,  however  long-continued,  will  justify  an  encroachment 
upon  a  highway  ;  but  such  encroachment,  to  be  remedied  by  injunction, 
must  be  really  an  obstruction  to  the  free  use  of  the  highway.     Id. 

4.  A  chancellor  will  not  always  order  an  instrument  to  be  delivered 
up  to  be  cancelled  when  he  would  refuse  specific  performance  of  the 
contract ;  he  will  leave  the  parties  to  their  legal  remedies.  Stewards 
Appeal,  88. 

5.  To  decree  an  instrument  to  be  delivered  up  to  be  cancelled  is  a 
matter  in  the  sound  discretion  of  the  court,  and  the  power  should  not 
be  exercised  except  in  a  very  clear  case.     Id. 

6.  Whenever  an  instrument  exists,  which  may  be  voxatiously  or  in- 
juriously used  against  a  party,  after  the  evidence  to  impeach  it  has  been 
lost,  or  which  may  throw  a  cloud  over  the  title,  and  he  cannot  imme- 
diately protect  his  right  by  any  proceeding  at  law,  equity  will  afford 
relief  by  directing  the  instrument  to  be  delivered  up  to  be  cancelled,  or 
such  other  decree  as  justice  or  the  rights  of  the  party  may  require. 
Id. 

7.  A  court  of  equity  will  execute  a  trust  where  there  is  a  valuable 
consideration  ;  but  if  it  be  voluntary  the  legal  estate  must  be  put  out 
of  the  settlor ;  the  question  as  to  its  validity  being  whether  it  was  at 
first  perfectly  created.     Carharfs  Appeal,  100. 

8.  In  general,  a  court  of  equity  will  not  execute  unexecuted  volun- 
tary contracts  inter  vivos j  but  will  leave  the  parties  to  their  remedies  at 
law.     Id. 

9.  The  simple  avowal  by  a  purchaser  at  sheriff's  sale,  whether  made 
at  the  time  of  the  purchase  or  afterward,  that  the  purchase  was  for 
another,  will  not  support  the  allegation  of  a  trust.     Id. 

10.  Power  signed  a  paper  stating  that  if  he  purchased  lands  about  to 
be  sold  by  the  sheriff,  he  would  hold  them  on  specified  trusts  for  cred- 
itors of  the  defendant  in  the  execution  ;  after  his  purchase  of  the  land, 
Held,  under  the  circumstances  of  the  case,  not  to  create  a  trust  in  Power. 
Id. 

11.  In  equitable  ejectments,  and  equitable  defences  set  up  at  law  to 
legal  titles,  the  same  rule  and  measure  of  justice  is  to  be  applied, 
whether  the  proceeding  be  at  law  or  in  equity.     Sower  v.  Weaver,  443. 

12.  The  facts  testified  to  by  Weaver  and  wife,  not  sufficient  to  estab- 
lish a  parol  gift.     Id. 

ERASURE. 

Charles  made  a  will  devising  land  to  two  sons  at  a  valuation  ;  it  was^ 
witnessed  by  two  witnesses.  The  will,  when  presented  for  probate, 
showed  an  erasure  of  the  valuations  and  other  valuations  interlined. 
One  of  the  witnesses  having  died,  his  writing  was  proved  and  the  will 
admitted  to  probate  by  the  register.  In  an  issue  on  appeal,  the  will  was 
admitted  as  primd.  facie  under  the  probate.  The  surviving  witness  tes- 
tified that  the  alteration  was  made  after  the  execution  by  direction  of 
the  testator,  afterwards  re-acknowledged  before  the  same  two  witnesses ; 
the  handwriting  of  the  deceased  witness  was  proved  on  the  issue.  Held, 
that  the  paper  as  offered  was  not  proved  as  a  will.   Charles  v.  Huher,  448. 

ERROR. 

Amknduknt,  4,  5.  Auditors'  Report,  2.  Endorser  and  Endorsee, 
6.  Fraud,  1.  Insanity,  1.  Malicious  Arrest,  4.  Second  Convic- 
tion.    Statute  of  Limitation,  1. 
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ESCAPE. 

1.  A  defendant  arrested  under  a  ca.  sa.  was  permitted  by  the  sheriff's 
deputies,  for  a  compensation ,  upon  presenting  himself  at  the  sheriff's 
office  every  morning,  to  go  at  large  from  day  to  day  until  he  was  dis- 
charged, upon  giving  bond  to  take  the  "benefit  of  the  insolvent  laws : 
Htld^  that  this  was  a  permissive  escape,  for  which  the  sheriff  was  liable. 
Ilopkiiiaon  v.  Leeds,  396. 

2.  It  is  the  duty  of  a  sheriff  to  keep  a  defendant  under  a  ca.  sa.  in  safe 
and  strict  custody ;  if  the  sheriff  allows  him  to  go  at  large  for  the  shorts 
est  time,  either  before  or  after  the  return-day  of  the  writ,  he  is  liable  for 
an  escape.     Id, 

3.  It  is  not  a  defence  that  the  prisoner  voluntarily  returned  and  sur- 
rendered himself  to  the  sheriff,  or  that  he  was  subsequently  discharged 
under  the  insolvent  laws.     Id. 

4.  The  attorney  of  the  plaintiff  in  a  ca.  sa.  has  authority  to  consent 
to  defendant's  discharge  from  arrest;  if  he  does,  the  sheriff  is  not  re- 
sponsible for  an  escape.  To  discharge  the  sheriff,  the  evidence  of  the 
consent  should  be  clear,  direct  and  positive.    Id, 

5.  A  prisoner  under  a  ca.  sa.  having  been  permitted  by  the  sheriff  to 
go  at  large,  a  subsequent  assent  of  the  plaintiffs  attorney  to  his  remain- 
ing at  large  would  not  relieve  the  sheriff.    Id, 

ESTOPPEL. 

1.  An  order  of  removal  of  a  pauper  unappealed  from  is  conclusive; 
where  under  such  order  the  pauper  has  been  accepted,  there  can  be 
no  recovery  against  the  accepting  district  for  costs  and  charges.  Beno- 
vo  V.  Half-Moon,  301. 

2.  In  1853  proceedings  in  partition  in  the  Orphans'  Court  were  had 
under  which  the  land  was  sola  to  one  of  the  heirs.  On  his  application 
representing  that  he  was  attorney  in  fact  for  three  of  the  heirs,  and 
empowered  to  receive  their  shares,  the  Orphans'  Court,  in  the  same 
year,  authorized  the  trustees  who  sold  the  land  to  convey  it  to  the  pur- 
chaser, upon  payment  of  the  shares  of  all  the  heirs  except  his  own 
and  his  three  constituents.  In  1870  one  of  the  three  heirs,  alleging  that 
he  had  never  given  the  power  of  attorney  nor  received  his  share  of  the 
purchase-money,  claimed  that  the  purchaser  was  his  trustee,  and  that  he 
was  entitled  to  his  share  of  the  land.  Held,  that  the  court  on  consi- 
deration of  the  application  having  made  the  order  which  was  unappealed 
from,  vacated  or  reversed,  it  was  conclusive  that  the  purchaser  was  em- 
powered to  receive  the  money  of  the  other  three  heirs.  Roy  v.  Town- 
send,  329. 

3.  If  the  purchaser  had  falsely  represented  that  he  had  the  autho- 
rity to  receive  their  money,  it  would  be  a  trust,  if  any,  for  the  heirs, 
implied  from  their  payment  of  the  purchase-money,  and  would  be 
within  the  limitation  of  the  6th  section  of  the  Act  of  April  22d  1856. 
Id. 

4.  In  this  case  there  was  no  trust  ex  mcUeficio,  the  title  having  been 
vested  in  the  purchaser  by  valid  sale  under  the  decree  of  the  Orphans' 
Court ;  the  injury  to  the  three  heirs  was  simply  the  use  of  their  money 
to  pay  for  the  title.    Id. 

5.  From  the  commencement  of  proceeding  in  bankruptcy  the  estate 
of  the  bankrupt  is  in  the  custody  of  the  District  Court  of  the  United 
States;  its  jurisdiction  is  superior  and  conclusive  and  its  decrees  final 
and  absolute.     Zeigler  v.  Shomo,  357. 

6.  A  purchaser  at  an  assignee's  sale  of  a  bankrupt's  property  under 
an  order  of  the  District  Court  and  decree  confirming  it,  is  not  bound  to 
see  that  every  particular  in  the  appointment  and  qualification  of  the 
assignee  has  been  complied  with ;  ne  takes  whatever  title  was  in  the 
bankrupt.     Id, 


Digitized  by  VjOOQIC 


540  INDEX. 

ESTOPPEL. 

(Equitable.) 

7.  The  corporation  owning  a  very  large  body  of  lands,  had  power  by 
their  charter  "  to  aid  in  the  development  of  minerals  and  other  mate- 
rials, and  to  promote  the  clearing  and  settlement  of  the  country :" 
ffeldy  that  the  building  of  saw-mills  and  an  hotel  for  the  accommodation 
of  those  having  business  in  connection  with  carrying  out  the  prime  ob- 
ject of  the  corporation  was  within  its  powers.  Even  if  such  expendi- 
tures were  ultra  vires,  stockholders  knowing  of  them  and  not  objecting 
until  long  after  their  completion  could  not  compel  the  directors  to  ac- 
count for  the  moneys  expended.     Watts* s  Appeal^  370. 

8.  When  an  act  of  directors  is  in  excess  ot  their  authority,  but  done 
with  a  bond,  fide  intent  of  benefiting  the  corporation,  and  a  shareholder, 
knowing  of  it,  does  not  dissent  within  a  reasonable  time,  his  assent  will 
be  presumed,  and  he  cannot  gainsay  it.     Id, 

9.  When  the  act  of  the  directors  complained  of  is  to  be  followed  by  a 
large  expenditure,  the  shareholder  should  not  only  make  his  protest 
within  a  reasonable  time,  but  should  follow  it  up  by  active  preventive 
measures.     Id, 

10  It  is  against  good  conscience  that  one  having  power  to  prevent 
should  stand  by  and  see  his  associates  spend  money  which  may  result 
to  his  benefit,  and  afterwards  charge  them  with  it.  His  neglect  to 
act  at  the  proper  time  effectually  bars  his  right.     Id, 

11.  Six  years'  omission  to  proceed  would  be  a  bar  to  an  action  against 
directors  for  the  misuse  of  the  corporate  property.     Id, 

Partition,  1.     Poor.     Satisfaction.     Subscription,  6. 

EVIDENCE. 

1.  The  plaintiff  was  engaged  as  a  laborer,  under  a  stevedore  employed 
by  the  ship-owner,  in  unloading  a  vessel ;  the  rope  by  which  the  load 
was  raised  was  one  that  had  been  spliced  by  the  mate  before  the  arrival 
of  the  vessel  at  port,  and  was  used  as  a  "  single  fall,"  which  was  more 
liable  to  part  than  a  *' double  fall."  Whilst  raising  a  cask,  the  rope 
parted  at  the  splice,  the  cask  fell  and  injured  the  plaintiff.  Whether 
the  stevedore  was  a  fellow- workman  of  the  plaintiff,  and  whether  the 
negligence  of  the  mate  in  splicing  the  rone  was  a  risk  assumed  by  the 
plaintiff,  were,  under  the  circumstances,  tor  the  jury.  MuUan  v.  Phil- 
adelphia dh  Southern  Mail  Steamship  Co.,,  25. 

2.  It  was  proper  for  plaintiff  to  ask  of  a  witness  if,  at  or  immediately 
after  the  accident,  he  heard  the  stevedore  say  anything  concerning  the 
rope  or  its  insufficiency.     Id, 

3.  The  plaintiff  alleging  that  a  warranty  of  a  horse  had  been  broken, 
returned  it,  the  defendant  refused  to  receive  it,  and  it  was  sold  as  a 
stray  for  about  the  price  plaintiff  paid.  Held^  that  evidence  of  these 
facts  was  admissible.     Freymany.  Knecht,  141. 

4.  The  horse  or  its  value  was  the  property  of  the  plaintiff,  and  the 
defendant  might  show  the  price  for  wnich  it  was  sold  as  a  stray,  as  evi- 
dence of  the  value  at  the  sale  to  the  plaintiff.     Id, 

5.  In  an  action  for  goods  sold,  tne  plaintiff  testified  that  defendant 
said,  *'  if  he  concluded  to  take  them  he  would  have  George  come  there 
and  tell  us  so  ;  give  us  the  order."  This  was  not  proof  that  defendant 
had  authorized  George  to  act  as  his  agent  to  buy  the  goods,  nor  justified 
the  admission  of  evidence  of  his  statements.    Grim  v.  Bounell,  152. 

6.  An  agent  may  prove  his  authority  when  by  parol,  but  his  declara- 
tions in  pais  are  not  proof  of  it.     Id. 

7.  An  agent's  declarations  may  be  evidence  against  his  principal  as 

Eart  of  the  res  gestce,  if  made  in  conducting  his  agency,  after  his  agency 
as  established  his  authority  to  speak  for  his  principal.    Id. 

8.  George  told  plaintiff  that  defendant  had  concluded  to  take  the 
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goods,  and  gave  plaintiff  a  memorandum  to  ship  the  goods  to  defendant, 
to  whom  George  was  indebted.  Defendant  testified  that  he  had  given 
no  order  for  the  goods.  Evidence  that  at  the  time  of  the  delivery  of  the 
goods  to  defendant  he  said  be  had  bought  them  from  George  and  gave 
him  credit  on  his  books  for  the  price,  was  admissible,  ^im  v.  Bon- 
nell,  152. 

9.  Declarations,  to  become  part  of  the  res  gesice,  must  have  been  made 
at  the  time  of  the  act  done.    Id. 

10.  Evidence  to  change  a  contract  relation  between  plaintiff  and  a 
third  party  and  to  prove  a  promise  to  pay  the  debt  of  another  as  a  new 
and  original  undertaking,  and  not  a  contract  of  suretyship,  must  be 
clear  and  satisfactory ;  otherwise  it  will  fall  within  the  Statute  of  Frauds. 
Haverly  v.  Mercur,  257. 

11.  The  statement  of  official  acts  by  a  county  treasurer  in  their  ap- 
propriate places  and  correct  order  are  evidence ;  but  statement  of  a  fact 
resting  in  his  own  or  others'  recollection,  will  not  weigh  against  his 
deed.     Coxey.  Veringer,  271. 

12.  In  an  action  against  a  railroad  company  for  burning  a  house,  it 
was  alleged  that  the  fire  was  communicated  by  engine  No.  458,  which 
was  not  in  a  proper  condition.  Heldy  that  the  condition  of  that  engine 
and  its  management  were  all  that  was  to  be  considered.  Erie  Railway 
Co.  V.  Decker,  293. 

13.  If  that  engine  was  properly  constructed,  the  company  would  not  be 
liable,  although  the  burning  was  occasioned  by  fire  accidentally  issuing 
from  it.     Id. 

14.  Evidence  to  prove  defects  in  other  engines  of  the  company  was 
irrelevant,  and  should  have  been  excluded.     Id. 

15.  On  cross-examination,  the  inspector,  who  had  been  examined  only 
as  to  458,  testified  that  he  had  sometimes  found  broken  grates,  but 
none  within  three  years.  Held,  this  answer  was  irrelevant ;  that  the 
plaintiff  was  bound  by  it  and  could  not  contradict  it  by  showing  that 
broken  grates  bad  been  found  within  that  time.     Id. 

16.  A  note  was  drawn  by  a  firm  to  their  own  order,  endorsed  by 
them  to  one  of  the  firm  and  by  him  endorsed  to  Cottrell.  Before  ma- 
turity Cottrell  died,  and  the  note  was  found  amongst  his  papers  un- 
stamped. Heldy  that  the  want  of  a  stamp  was  not  evidence  that  Cottrell 
had  received  the  note  without  consideration.     Long  v.  Spencer,  303. 

17.  The  Internal  Revenue  Act  merely  made  the  want  of  a  stamp  a  dis- 
qualification of  the  instrument  as  evidence.     Id. 

18.  After  the  death  of  Cottrell  his  administrator  procured  the  col- 
lector to  stamp  the  note.  Held,  that  the  note  was  to  be  treated  as  if 
stamped  when  made.     Id. 

19.  Testimony  by  two  of  the  defendants  that  the  note  was  unstamped 
when  passed  to  Cottrell,  being  as  to  a  matter  before  his  death,  was  in- 
admissible, under  the  proviso  of  the  Act  of  April  15th  1869.     Id. 

20.  Declarations  by  the  administrator  of  Cottrell  that  there  was  noth- 
ing in  his  books  and  papers  to  show  that  any  consideration  had  been 
given  for  the  note,  were  irrelevant.     Id. 

21.  Moore,  desiring  to  borrow  money  from  Stauffer,  gave  his  note  to 
him ;  it  was  discounted  bona  fide  at  a  bank  for  Stauffer,  and  he  gave 
Moore  his  check  for  the  amount.  An  inquest  commenced  afterwards 
found  Moore  a  lunatic  for  a  time  anterior  to  the  discount  of  the  note ; 
the  finding  was  traversed.  The  bank  had  no  notice  of  the  finding  or 
of  Moore's  lunacy.  Held,  in  a  suit  by  the  bank  against  Moore,  on  the 
note,  that  under  the  circumstances,  the  insanity  of  Moore  was  not  a  de- 
fence, the  contract  being  executed  and  without  fraud.  Lancaster  Co.  Nat. 
Bank  v.  Moore,  407. 

22.  The  inquisition  was  but  primfi,  facie  evidence  of  insanity.     Id. 

23.  Reports  in  the  neighborhood  that  Moore  was  insane,  were  not  evi- 
dence in  a  suit  against  bim  by  the  bank  on  the  note.    Id. 
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24.  An  action  of  account  was  brought  by  Evans  against  Reed ;  both 
testified  in  it ;  a  verdict  viras  rendered  for  Evans  and  a  new  trial  awarded 
on  the  ground  that  the  action  should  have  been  assumpsit.  Evans  died, 
his  administratrix  was  substituted  and  the  form  of  action  changed  to 
assumpsit.  Held^  that  the  notes  of  the  testimony  of  Evans,  in  connec- 
tion with  that  of  Reed,  taken  on  the  first  trial,  were  evidence  on  the 
second  trial.    Evans  v.  Reed,  415. 

25.  The  action  not  being  by  an  executor,  administrator  or  guardian, 
did  not  fall  within  the  proviso  of  the  Act  of  April  15th  1869.     Id. 

26.  The  intent  of  the  3d  sect,  of  the  Act  of  April  15th  1869,  authoriz- 
ing testimony  of  parties  to  be  taken  by  **  deposition,"  &c  ,  was  to  permit 
the  deposition  of  a  party  to  be  taken  for  the  perpetuation  of  his  testi- 
mony against  all  contingencies  which  might  arise,  whether  of  absence 
or  death.    Id. 

27.  The  deposition  of  a  party  taken  so  as  to  be  admissible  in  a  pend- 
ing case,  is  admissible  in  a  subsequent  suit  between  the  administrators 
of  the  parties  involving  the  same  subject-matter.     Id. 

28.  Collins  by  agreement  under  seal  with  Murphy  sold  him  a  boat  un- 
dergoing repair,  for  part  cash  and  the  remainder  in  payments  of  $20  per 
month,  Collins  reserving  the  *^  right  and  possession  of  the  boat  till  the 
whole  was  paid,  Murphy  having  the  right  to  sell  the  boat  upon  paying 
Collins  what  might  be  due  on  it.  Murphy  paid  part  of  the  purchase- 
money  and  afterwards  Smith  paid  part  of  the  balance,  and  then  en- 
dorsed on  the  agreement,  that  he  agreed  to  enter  into  a  partnership  with 
Murphy,"  on  the  within  agreement,  and  account  *'  to  Collins  for  the  full 
amount  of  the  agreement."  In  an  action  of  assumpsit  in  the  common 
counts  under  the  general  issue  by  Collins  against  Smith  to  recover  the 
balance  due :  Held^  that  the  agreement  and  endorsement  were  evidence. 
Collins  V.  iimith,  423. 

29.  Smith,  by  the  endorsement,  made  the  original  contract  with  Col- 
lins his  own.     Id, 

30.  To  establish  a  parol  gift  of  land,  the  evidence  must  be  direct, 
positive,  express  and  unambiguous.     Sower  v.   Weaver^  443. 

31.  Sower  brought  ejectment  on  his  legal  title  against  Weaver,  who 
set  up  a  parol  gift ;  the  evidence  of  it  was  the  testimony  of  himself 
and  wife.  Sower  by  his  testimony  contradicted  theirs.  Heldy  that 
Weaver  and  wife  being  but  as  one  witness,  the  testimony  of  another 
witness  or  its  equivalent  was  necessary  to  establish  the  defence.     Id. 

32.  The  Act  of  1869  allowing  parties  to  testify  should  prevent  the 
relaxing  of  any  of  the  rules  of  law  under  the  Statute  of  Limitations 
and  of  Frauds.     McKinney  v.  Snyder,  497. 

Appropriation,  4.  Damage.  Deposition.  Devisavit  vel  non. 
Equity  Practice,  6.  Escape,  4.  Execution,  2.  Exemption,  1-3.  Forged 
Check,  4.  Lunatic,  3,  4.  Malicious  Arrest,  3,  4.  Murder,  1-3. 
Negligence,  20-24.  Parol  Evidence.  Parol  Gift.  Partition,  6,  7. 
Probate  OF  Will.  Survey,  2.  Unseated  Land,  8,  11-14.  Warranty, 
1,  2.    Witness.    Will,  9. 

EXCEPTION. 

Road,  9-11. 

EXECUTED  CONTRACT. 

Sunday,  1-3.    Warranty,  6. 

EXECUTION. 

1.  In  a  prothonotary's  office  there  were  a  pigeon-hole  kept  and  a  desk 
for  the  exclusive  use  of  the  sheriff,  and  he  kept  a  key  of  the  office. 
When  writs  were  issued  by  the  prothonotary  they  were  placed  in  the 
pigeon-hole  and  taken  from  it  by  the  sheriff.  An  execution,  No.  2,  was 
issued  and  put  into  the  pigeon-hole  with  the  knowledge  of  tha  sheriff 
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at  the  time ;  afterwards,  No.  3,  against  same  defendant,  was  issued  and 
delivered  to  the  sheriff,  at  his  residence ;  he  endorsed  the  time  of  delivery, 
12.30  p.  II.  He  afterwards  took  No.  2  from  the  pigeon-hole  and  endorsed 
the  time,  4  p.  h.  Beld^  putting  the  writ  into  the  pigeon-hole  was  not  a 
delivery,  and  No.  3  had  priority.     Person's  Appeal,  145.  543 

2.  It  there  he  no  endorsement  on  the  writ  tne  time  of  delivery  may 
be  proved  by  parol,  but  when  the  sheriff  endorses  the  time  it  is  conclu- 
sive.   Id. 

Attachment,  1-6.    Dbvisavit  vbl  non,  2-4.    Exemption,  1,  6,  9. 

EXECUTOR. 

Administrator.    Deposition,  2. 

EXEMPTION. 

1.  Judgment  was  recovered  against  Shelly  on  a  note,  waiving  the 
$300  exemption,  the  declaration  setting  out  the  waiver.  lie  made  an 
assignment  for  benefit  of  creditors ;  in  the  distribution  of  his  estate  in 
the  hands  of  his  assignees  the  $300  was  awarded  to  him.  In  an  attach- 
ment-execution against  him,  his  assignees  beiuj^  garnishees,  Shelly 
pleaded  the  decree  of  distribution.  Hela^  on  the  trial  of  this  issue,  that 
the  declaration  in  the  suit  in  which  the  judgment  was  recovered  was  evi- 
dence of  the  waiver.     Numbers  v.  Shelly,  426, 

2.  Inasmuch  as  a  record  as  a  whole  imports  vcri^,  every  part  of  it  is 
admissible  to  prove  that  which  it  legitimately  sets  forth.    Id. 

3.  The  waiver  was  pertinent  and  material  in  the  issue  trying.     Id, 

4.  Under  the  Domestic  Attachment  Act  of  June  13th  1836,  sect.  20, 
the  wife  of  the  debtor  may  retain  $300  worth  of  his  property.  Hess  v. 
Beates,  429. 

5.  Her  right  is  not  affected  by  her  husband's  waiver  of  the  exemp- 
tion ;  the  law  withdrawing  the  property  from  the  grasp  of  his  creditors, 
and  allowing  it  to  his  wife  and  family,  it  ceased  to  be  his  property  for 
the  purposes  of  execution.    Id, 

6.  Under  a  domestic  attachment,  $300  worth  of  goods  were  set  apart 
to  the  wife ;  an  execution  was  issued  against  the  husband  on  a  judgment 
waiving  the  exemption,  and  the  same  goods  levied  on  and  sold.  In 
an  interpleader  proceeding,  it  was  Held,  that  the  wife  was  entitled  to 
all  the  proceeds,  and  the  execution  creditor  was  directed  to  pay  all  the 
costs,  including  the  sheriff's  and  the  costs  in  error.     Id, 

7.  After  the  goods  were  sold,  the  money  was  ruled  into  court,  and  an 
interpleader  rule  on  the  wife  was  obtained  by  the  sheriff;  she  filed  an 
affidavit  claiming  the  property,  and  an  issue  was  directed :  Held^  that  the 
proceedings  were  informal,  but  the  wife  having  appeared  and  claimed 
the  property,  the  parties  were  within  the  provisions  of  the  Interpleader 
Act,  and  the  money  in  court  was  substituted  for  the  goods.     Id, 

8.  On  the  14th  of  April,  Nell  assigned  for  the  benefit  of  creditors,  **  re- 
serving so  much  property  as  the  law  exempts  from  levy,"  &c.  On  the 
22d  of  April,  Myers  recovered  judgment  against  him  on  a  note  waiving 
the  exemption.  Held,  that  Myers  had  no  standing  to  claim  in  the  dis- 
tribution of  the  fund  assigned.     Myerses  Appeal,  354. 

9.  Waiver  must  be  asserted  by  execution  or  attachment  against  the 
reservation.     Id. 

10.  By  the  assignment  the  property  passed  to  the  assignee  for  the 
purposes  of  the  trust,  to  be  administered  as  directed  by  the  deed  creat- 
ing it     Id, 

EXTINGUISHMENT. 
Appkopbiation,  8. 

FACT. 

AuDiTOB^s  Repokt,  2. 
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FEE. 

Provisions  in  a  will  were :  "  I  give  to  ray  sons  John  and  James  my 
dwelling  plantation,  *  *  *  with  about  thirty  acres  adjoining,  *  *  * 
to  be  divided,  &c.  *  *  *  If  any  of  them  should  die  without  lawful  heir, 
I  allow  the  survivor  to  inherit  the  whole.  The  land  I  have  bequeathed 
to  each  of  them,  I  allow  them  to  hold  by  virtue  of  this  my  will  to  them 
and  their  heirs  and  assigtis  for  ever."  He  also  charged  legacies  on  the 
land :  Held,  1.  That  the  sons  took  estates  in  fee  ;  2.  The  clause,  "  if  any 
of  them  should  die  without  lawful  heir,  the  survivor  to  inherit  the 
whole,"  meant  only  to  provide  against  lapse.     Wdugh's  Appeal,  438. 

Easement,  1,  3,  4. 

FELLOW  SERVANT. 

L  It  is  the  duty  of  every  employer  to  exercise  reasonable  care  in  pro- 
viding his  laborers  with  safe  machinery,  suitable  tools  and  appliances, 
adapted  to  the  uses  for  which  they  are  designed.  Mullan  v.  Fhiladel- 
phia  d:  Southern  Mail  Steamship  Co.,  25. 

2.  Where  a  master  places  the  entire  charge  of  his  business,  or  a  dis- 
tinct branch  of  it,  in  the  hands  of  an  agent,  exercising  no  discretion  and 
no  oversight,  the  neglect  by  the  agent  of  ordinary  care  in  supplying  and 
maintaining  suitable  instrumentalities,  is  a  breach  of  duty  for  which 
the  master  is  liable.     Id. 

3.  The  risk  which  a  laborer  assumes  of  injury  from  the  neglect  of 
his  fellow,  is  when  they  are  co-operating  in  the  same  business,  so  that 
he  knows  that  the  employment  is  one  of  the  incidents  of  their  common 
service.     Id. 

FELONY. 

Indictment.    Second  Conviction,  1.    Witness,  6. 

FINE. 

1.  The  31st  sect,  of  Act  of  March  3l8t  1856,  directing  fines  for  the 
unlawful  sale  of  liquor  to  be  paid  to  the  proper  school  district,  ic;  not 
repealed  by  the  Acts  of  April  20th  1858,  22d  of  March  1867,  the  78th 
sect,  of  the  Criminal  Procedure  Act  of  March  31st  1860,  nor  the  13th 
sect,  of  the  Judiciary  Article  of  the  Constitution  of  1873.  Common' 
wealth  V.  McGuirk,  298. 

2.  The  Acts  of  1858  and  1867  are  supplements  to  the  Act  of  1856,  and 
are  in  pari  materid  with  it.     Id. 

3.  The  fines,  &c.,  referred  to  in  the  13th  sect,  of  the  Judiciary  Ar- 
ticle, relate  only  to  the  police  courts  of  Philadelphia.     Id. 

Second  Conviction,  1. 

FIRE. 

Insurance,  1.    Negligence,  21-24. 

FIRM. 

Administrator,  2,  3.    Evidence,  16-18. 

FOREIGN  ATTACHMENT. 
Attachment. 

FORFEITURE. 

1.  Miller,  lessee  of  a  colliery,  at  a  rent  per  ton  of  coal  mined,  agreed 
with  plaintiff's  to  sell  them  all  the  coal  mined,  they  agreeing  to  pay  him 
all  cost  of  mining  expenses,  &c. ;  if  plaintiffs  should  be  in  default  for  a 
time  specified,  in  payment  of  the  cost,  expenses,  &c.,  Miller  might  treat 
the  agreement  forfeited.  On  even  date  with  the  agreement  Miller  mort- 
gaged his  leasehold  as  collateral  security  for  his  performance  of  his 
covenants  in  the  agreement.  The  plaintiffs  made  default  in  payment  of 
expenses,  &c.,  for  the  time  specified,  and  Miller  gave  them  notice  that 
he  would  annul  the  lease  at  a  time  he  named;  after  that  time  the 
plaintiffs,  alleging  that  Miller  had  broken  the  covenants  in  bis  lease. 
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FORFEITURE. 

sued  out  the  mortgage.  Held,  that  nothing  was  due  on  it,  as  the  agree- 
ment had  been  forfeited  for  the  breach  of  plaintiffs'  own  covenants  in 
it.     Columbia  Coal  Co.  v.  Miller,  246. 

2.  Miller  had  confessed  judgment  to  other  persons,  and  after  the 
breach  of  plaintiffs*  covenants,  and  notice  to  them  of  the  annulling  of  the 
agreement,  the  leasehold  was  sold  under  the  judgments.  Held,  that 
this  was  not  a  breach  by  Miller.     Id, 

3.  The  plaintiffs  not  having  performed  their  covenants  had  released 
Miller  and  enabled  him  to  treat  the  mining  agreement  as  at  an  end.  Id. 

Usury,  1. 

FORGED  CHECK. 

1.  A  forged  check  was  deposited  on  Saturday  with  the  defendant 
bank  and  on  Monday  it  was  delivered  to  the  plaintiff,  the  drawee  bank, 
in  the  exchanges  through  the  Clearing-House ;  the  depositor  drew 
against  the  deposit  on  Monday  after  the  exchanges  were  made.  On 
Tuesday  the  plaintiff  notified  the  defendant  of  me  forgery,  and  de- 
manded repayment,  which  was  refused.  Held,  that  there  was  no  neg- 
ligence in  the  time  of  the  notice  and  demand.  Com  Exchange  Nat. 
Bank  v.  Nat.  Bank  of  the  Republic,  233. 

2.  The  right  of  the  plaintiff  to  recover  back  the  money  did  not  depend 
on  the  right  or  ability  of  the  defendant  to  recover  from  the  forger.   Id. 

3.  The  Act  of  April  5th  1849,  is  not  merely  declaratory  of  the  law 
as  it  then  stood ;  it  gives  a  clear  right  to  the  plaintiff  to  recover  the 
money  paid  by  him  to  a  previous  holder.     Id. 

4.  The  Clearing-House  rules  required  that  notice  as  to  paper  spe- 
cified should  be  given  within  a  certain  time  ;  forged  paper  was  not 
amongst  that  specified.  In  an  action  to  recover  the  amount  of  forged 
paper  paid  by  the  plaintiff  to  defendant,  the  rules  of  the  Clearing-House 
were  not  evidence  for  defendant.    Id, 

FORGERY. 

Forged  Check.    Stolen  Draft. 

FRAUD. 

1.  Fisher  sold  a  house  to  Saylor,  agreeing  to  make  good  any  loss  of 
Saylor  in  a  resale.  Saylor  sold  for  less  than  he  gave.  In  an  action 
against  Fisher  for  the  difference  there  was  evidence  that  the  sale  of 
Saylor  was  collusive  and  fraudulent.  In  answer  to  a  point  the  court 
charged,  if  there  was  any  collusion  between  Saylor  and  his  vendee  in 
the  sale,  then  Saylor  "  cannot  recover  more  than  the  difference  between 
a  fair  price  for  the  house  and  the  amount  paid  to  Fisher."  Held  to  be 
error;  the  fraud  would  prevent  Saylor  from  maintaining  the  action. 
Fishtr  V.  Saylor,  84. 

2.  Although  there  were  no  fraud  in  the  original  contract,  the  foun- 
dation of  Saylor's  right  of  action,  yet  as  the  sale  by  him  was  a  condition 
precedent,  he  was  bound  to  sell  in  good  faith,  and  if  the  sale  was 
collusive,  it  was  fraudulent  as  to  Fisher  ;  it  was  as  if  there  had  been  no 
sale  and  there  was  no  right  of  action.     Id. 

3.  If  the  sale  had  been  honestly  made,  although  for  less  than  the 
market  value,  Saylor  could  recover  the  difference  between  a  fair  value 
and  the  price  paid  Fisher.     Id, 

4.  A  right  of  action  cannot  arise  out  of  a  fraudulent  contract,  nor 
out  of  the  fraudulent  performance  of  a  condition  of  the  contract.     Id. 

5.  A  judgment-debtor  having  purchased  land,  before  the  lien  had  ex- 
pired, agreed  by  amicable  scire  facias  to  revive  the  judgment  so  as  to 
create  a  lien  on  the  after-acquired  land.  Within  four  months  he  was 
declared  bankrupt.  Held,  that  the  agreement  was  not  in  fraud  of  the 
bankrupt  law.     Kemmerer  v.  Tool,  147. 

6.  The  circunstance  that  a  debtor  consents  to  do  what  was  for  his  own 

28  P.  F.  Smith— 85 
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FRAUD. 

advantage  would  not  affect  the  creditor  with  knowledge  of  insolyency, 
which  from  other  facts  he  had  no  reasonable  cause  to  believe.  Kemmei'er 
V.  Tool,  147. 

7.  When  directors  act  honestly  for  what  they  esteem  the  best  inter- 
ests of  the  corporation,  and  do  not  wilfully  pervert  their  powers,  but 
only  misjudge  them,  they  will  not  be  held  to  account  for  money  ex- 
pended in  such  case.     Watts's  Appeal^  370.  • 

8.  The  stockholders  directed  public  sales  of  their  lands,  and  that  pay- 
ment might  be  made  in  cash  and  in  their  bonds:  Held^  the  payment  in 
bonds  was  equivalent  to  cash.     Id.. 

9.  Directors  bought  at  the  sales  at  fair  prices,  and  the  sales  were  con- 
ducted openly  and  fairly  :  Held,  the  sales  to  them  were  valid.     Id, 

Attachment,  8-13.  Bankrupt,  1-3.  Director,  1-3,  7,  10,  13. 
Guardian  and  Ward,  1-3,  8.  Insurance,  4.  Lunatic,  4.  Partition, 
2,  3.  Partner.  Railroad,  21.  Stolen  Draft,  1-3.  Warranty,  3-6. 
Will,  9. 

GARNISHEE. 

Attachment. 

GIFT. 

1.  To  perfect  a  gift,  the  delivery  must  be  according  to  the  nature  of 
the  thing,  an  actual  delivery,  so  far  as  the  subject  is  capable  of  it,  and  be 
the  true  and  effectuel  way  of  obtaining  the  command  and  dominion  of 
the  subject.     Bond  v.  Bunting,  210. 

2.  If  the  thing  be  not  capable  of  actual  delivery,  there  must  be  some 
act  equivalent  to  it ;  the  owner  must  part  both  with  the  possession  and 
dominion  of  the  property.     Id, 

3.  If  the  thing  be  a  chose  in  action,  an  assignment  or  some  equiva- 
lent instrument  must  be  actually  executed.     Id, 

4.  Wherever  a  party  has  power  to  do  a  thing  and  means  to  do  it, 
the  instrument  he  employs  shall  be  so  construed  as  to  give  effect  to  his 
intention.     Id. 

5.  The  provisions  of  the  Married  Woman's  Act,  April  11th  1848,  are 
confined  to  powers  given  to  her  husband  to  sell  and  dispose  of  her 
real  and  personal  property.     Id, 

6.  A  wife  may  assign  her  choses  in  action,  her  husband  joining, 
without  acknowledgment  of  any  kind.     Id, 

GOOD  FAITH. 

Administrator.  Director.  Endorser  and  Endorsee,  4.  Fraud, 
1-4.    Mistake.     Partner,  1.    Subscription,  1. 

GOODS. 

Appropriation,  4,  5.    Attachment,  4-16.    Exemption,  4-7. 

GUARANTY. 

Endorser  and  Endorsee,  3. 

GUARDIAN  AND  WARD. 

1.  Where  an  account  is  asked  on  the  ground  of  fraud,  it  is  not  suffi- 
cient to  charge  fraud  in  general  terms ;  particular  acts  of  fraud  should 
be  stated.     Marr's  Appeal^  66. 

2.  Fraud  without  damage  is  no  ground  for  relief  at  law  or  in  equity. 
Id, 

3.  Fraud  used  in  obtaining  a  decree,  being  the  principal  point  in 
issue,  must  be  established  by  proof  before  the  propriety  of  the  decree 
can  be  investigated.    Id. 

4.  A  bill  of  review  is  never  sustained  on  strict  law,  against  equity. 
Id, 

5.  A  guardian  may  within  a  reasonable  time  be  called  to  file  and  settle 
his  account,  although  he  may  have  made  a  settlement  with  the  ward  on 
his  arrival  at  age.    Id. 
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GUARDIAN  AND  WARD. 

6.  The  Act  of  March  29th  1832,  sect.  11,  does  not  prohibit  the  Or- 
phans' Court  in  all  cases  from  discharging  a  guardian  without  his  hav- 
ing first  settled  his  account  in  court.     Marr*s  Appeal,  66. 

7.  After  a  ward  has  arrived  at  full  age,  he  may  waive  his  legal  rights 
to  an  account  and  join  his  guardian  in  asking  for  his  discharge ;  and 
the  court  has  power  to  grant  it.     Id. 

8.  Where  there  was  a  settlement  with  the  ward,  and  a  release  to  the 
guardian  after  she  came  of  age,  and  on  the  joint  application  of  the  ward 
and  her  guardian  a  decree  made  discharging  the  guardian,  the  decree 
could  not  be  vacated  without  proof  of  some  specific  act  of  fraud  in  ob- 
taining it,  or  of  some  injury  occasioned  by  it.     Id. 

9.  The  nth  sect,  of  Act  of  March  29th  1832,  relating  to  the  discharge 
of  a  guardian,  construed.    Id, 

Deposition,  2. 

HEIR. 

Partition. 

HIGHWAY. 

1.  The  Act  of  April  28th  1870,  fixing  the  line  of  Chestnut  street, 
provided  that  it  should  "  not  interfere  with  any  buildings  now  erected 
on  the  south  side  of  that  street ;"  the  front  of  a  building  was  taken 
down  and  a  new  front  erected  on  the  line  prescribed  by  the  act ;  orna- 
mental columns,  pilasters.  &c.,  to  the  front  were  extended  fifteen  inches 
beyond  the  line.  Held^  that  these  were  not  prohibited  by  the  act. 
Philadelphia's  Appeal,  33. 

2.  By  an  Act  of  Assembly,  Dauphin  and  Perry  counties  were  re- 
quired to  rebuild  a  bridge  across  the  Juniata  which  separated  them^ 
the  cost  not  to  exceed  a  sum  named.  The  bridge  was  built  by  con- 
tract for  the  sum  and  accepted  from  the  contractor.  The  filling  up, 
Ac,  of  the  approaches  to  the  end  of  the  bridge  in  Perry  county  were 
not  made,  leaving  it  inaccessible.  Held^  that  the  county  and  not  the 
township  in  which  the  bridge  ended  was  bound  to  complete  the  ap- 
proaches.    Penn  Township  v.  Pefi*ry  County,  457. 

3.  The  approach  to  a  bridge  and  the  bridge  are  both  parts  of  the  high- 
way.    Id. 

4.  A  bridge  is  incomplete  until  everything  necessary  for  use  has  been 
applied,  and  every  such  appliance  ispart  of  the  bridge.    Id, 

Contributory  Negligence,  1.  EIiiinent  Domain,  1-3.  Encroach- 
ment.   Landowner.     Negligence,  7-14.    Railroad,  7-9. 

HOLDER. 

Endorser  and  Endorsee,  3-6.    Forged  Check. 

HORSE. 

1.  The  defendant  sold  plaintiff  a  horse,  warranting  it  sound,  the  eyes 
being  then  sore  ;  evidence  of  the  condition  of  the  eyes  a  year  afterwards 
was  admissible  for  the  purpose  of  showing  that  the  disease  was  not 
temporary,  but  permanent.     Freyman  v.  Knechi,  141. 

2.  Evidence  of  the  condition  of  the  eyes  a  year  after  the  sale  was  not 
admissible  per  se  to  show  that  they  were  diseased  at  the  time  of  the 
sale ;  it  should  not  have  been  received  without  evidence  to  show  what 
was  their  condition  during  the  intermediate  time.     Id. 

3.  The  plaintiff,  alleging  that  the  warranty  had  been  broken,  returned 
the  horse ;  the  defendaut  refused  to  receive  it,  and  it  was  sold  as  a  stray 
for  about  the  price  plaintiff  paid :  Heldy  that  evidence  of  these  facts  was 
admissible.     Id. 

4.  The  horse  or  its  value  was  the  property  of  the  plaintiff,  and  the 
defendant  might  show  the  price  for  which  it  was  sold  as  a  stray,  as  evi- 
dence of  the  value  at  the  sale  to  the  plaintiff.     Id. 

5.  If  the  defendant  was  guilty  of  fraud  in  the  sale  and  warranty 
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HORSE. 

of  the  horse,  the  plaintiff  might  rescind,  and  on  retaming  or  offering 
to  return  it,  recover  back  the  price  paid  in  case  for  deceit,  or  in  a»^ 
sumpsit  or  case,  for  the  fraudulent  warranty.     Freyman  v.  Knecht,  141 . 

6.  If  there  were  no  fraud  the  plaintiff  could  not  rescind  the  contract 
for  breach  of  warranty  and  return  the  horse  without  defendant's  con- 
sent.   Id, 

7.  He  might  sue  either  in  case  or  assumpsit  for  breach  of  warranty, 
and  the  measure  of  damages  would  be,  not  the  consideration,  but  the  dif- 
ference between  the  actual  value  and  the  value  if  sound,  with  interest 
from  the  sale.     Id. 

8.  Where  there  is  a  warranty  and  no  fraud  or  agreement  to  return, 
the  vendee  cannot  rescind  the  contract  after  it  has  been  executed ;  his 
only  remedy  is  on  the  warranty.     Id. 

CoNTRiBUTORT  Negligence,  1.  Evidence,  3, 4.  Negligence,  11,  15. 
Warranty. 

HUSBAND  AND  WIFE. 

1.  A  mechanic's  claim  was  filed  against  '^  James  Dearie  and  Mar- 
garet Dearie,  owners,"  &c.  Margaret  pleaded  that  "  she  was  and  is  the 
wife  of  James  Dearie,"  &c.  The  plaintiff  replied  that  the  work,  &c., 
waa  done  at  the  request  of  Margaret  as  well  as  of  James,  and  was  neces- 
sary and  convenient  for  the  preservation  of  her  estate :  Held^  that  the 
claim  was  defective  in  not  showing  that  the  property  was  the  wife's,  and 
the  repairs  done  by  her  authority,  and  that  the  defect  in  the  claim  could 
not  be  remedied  by  the  replication.     Dearie  v.  Martin,  56. 

2.  A  wife's  property  is  not  subject  to  a  lien  for  work,  &c.,  in  its  im- 

Erovement  and  repair,  on  a  contract  with  the  husband,  unless  done  by 
er  authority.     la. 

3.  A  husband  cannot  encumber  his  wife's  property  without  her  con- 
sent, even  for  necessary  repairs.     Id. 

4.  In  order  to  bind  a  wife's  property  by  a  mechanics'  lien,  the  claim 
should  show  her  coverture,  and  that  the  work,  &c.,  was  by  her  autho- 
rity and  consent ;  otherwise  the  claim  is  void.     Id. 

5.  The  claim  in  this  case  did  not  create  a  lien  on  the  wife's  estate.  Id. 

6.  The  provisions  of  the  Married  Woman's  Act,  April  11th  1848,  are 
confined  to  powers  given  to  her  husband  to  sell  and  dispose  of  her  real 
and  personal  property.     Bond  v.  Bunting,  210. 

7.  A  wife  may  assign  her  choses  in  action,  her  husband  joining,  with- 
out acknowledgment  of  any  kind.     Id. 

8.  Land  was  sold  as  a  bankrupt's ;  in  ejectment  against  him  by  the 
purchaser,  he  defended  on  the  ground  that  the  right  of  possession  was 
m  his  wife  when  the  writ  was  served.  If  the  wife  had  no  title,  her  pos- 
session was  that  of  her  husband,  and  the  defence  could  not  be  sustained. 
Zeigler  v.  Shomo,  357. 

9.  Evidence  in  this  case  was  not  sufficient  to  show  that  an  absolute  deed 
to  the  husband  was  in  trust  for  his  wife.     Id. 

10.  Nissley  died  intestate  in  1834,  leaving  a  widow  and  children;  an 
inquisition  in  partition  valuing,  &c.,  his  real  estate,  was  confirmed  No- 
vember 5th  1838  ;  a  daughter,  one  of  his  heirs,  was  married  November 
29th.  Two  of  his  sons,  March  1839,  accepted  the  land  at  the  valuation, 
subject  to  the  widow's  interest,  payable  to  his  heirs  at  her  death.  The 
daughter  died  in  1862,  leaving  a  husband,  and  having  made  a  will  dis- 
posing of  her  interest  in  her  father's  real  estate  accruing  after  the  death 
of  the  widow,  who  died  in  March  1872.  In  December  1872  the  husband 
of  the  daughter  notified  her  executors  that  he  claimed  the  whole  of  his 
wife's  share  in  her  mother's  dower,  refiised  to  recognise  her  will,  and 
claimed  all  his  rights  to  her  real  estate  to  which  by  law  he  was  entitled. 
The  court  below  decided  that  the  daughter's  interest  was  her  separate 
property  and  would  pass  by  her  will,  subject  to  her  husband's  rights 
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HUSBAND  AND  WIFE. 

under  the  Act  of  May  4th  1855;  and  that  the  husband  gave  sufiBcient 
notice  of  his  election.  This  was  affirmed  by  the  Supreme  Court.  Niss- 
ley  V.  Heisey^  418. 

11.  When  the  wife's  interest  in  her  father's  real  estate  was  converted 
by  the  proceedings  in  partition,  it  could  not  go  to  the  husband  without 
her  consent,  Ac,  under  the  Act  of  March  29th  1832,  which  not  having 
been  obtained  the  money  never  vested  in  the  husband.    Id. 

Bankrupt,  7.  Divorce,  2.  Exemption,  4-7.  Gipt,  5,  6.  Mechan- 
ics' Lien,  1-6.     Husband  and  Wife,  2-4.    Partition,  4,  5. 

IGNORANCE. 

Mistake. 

INDICTMENT. 

Misdemeanor  and  felony  may  be  joined  in  an  indictment,  except  where 
the  offences  are  repugnant  in  their  nature  and  legal  incidents,  and  the 
trial  and  judgment  so  incongruous  as  to  tend  to  deprive  the  defendant 
of  some  legal  advantage.     Stevick  v.  Commonwealth^  460. 

Amendment,  1,  2,  6,  9.  Road,  1-5.  Selond  Conviction.  Super- 
vision. 

INJUNCTION. 

1.  In  a  bill  for  injunction,  if  the  Question  is  doubtful,  it  is  decisive 
against  the  injunction  ;  chancery  will  not  decree  an  injunction  except  in 
a  clear  case  oi*  the  invasion  of  a  public  or  private  right.  Philadelphia's 
Appeal^  33. 

2.  A  mother  sold  her  place  of  business  and  contracted  that  *^  she  will 
not  engage  in  the  same  business,  directly  or  indirectly,"  in  the  Twenty- 
second  Ward  within  ten  years,  but  would  by  her  counsel  promote  the 
business  of  the  purchaser ;  she  bought  a  lot  and  put  up  buildings  suit- 
able for  the  business  for  her  son ;  she  advanced  money  to  him  for  carry- 
ing on,  as  she  had  done  to  other  children  in  their  business.  The  master 
found  that  the  business  was  really  that  of  the  son  and  not  that  of  the 
defendant,  was  carried  on  by  him  on  his  own  credit  and  means,  and 
not  by  her.  There  was  no  evidence  of  injury  to  the  purchaser.  Under 
a  bill  to  restrain  her  from  aiding  in  Uie  business,  permitting  tiie 
premises  to  be  used  for  the  business,  or  selling  the  property  to  be  used 
for  the  business  :  Held,  under  the  circumstances  an  injunction  should 
not  be  decreed.     Harkinson's  Appeal^  196. 

3.  Agreements  in  restraint  of  trade  generally  are  void  ;  to  be  valid 
they  must  be  limited  in  time  or  partial  in  their  operation  and  supported 
by  a  sufficient  consideration.    la. 

4.  That  a  court  of  equity  may  enjoin  against  the  free  exercise  of  a 
trade,  the  violation  of  the  agreement  should  not  be  doubtful.    Id. 

5.  Certainty  is  an  essential  element  in  the  contract  whose  enforce- 
ment is  sought  by  an  injunction,  and  some  appreciable  damage  should 
be  shown.    Id. 

6.  When  damages  will  compensate  the  benefit  derived  or  the  loss  suf- 
fered, equity  will  not  interfere  by  injunction.     Id. 

Director,  9-11.  Encroachment,  2.  Equity  Practice,  1-3.  Re- 
straint or  Trade. 

INNOCENT  PURCHASER. 
Attachment,  8-15. 

INQUIRY. 

Agent,  8. 

INQUISITION. 

Lunatic,  2,  3. 
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INSANITY. 

1.  On  a  question  of  prisoner's  insanity  the  coart  charged  "  if  he  had 
power  of  mind  enough  to  be  conscious  of  what  he  was  doing  at  the  time, 
then  he  was  responsible  to  the  law  for  that  act."  ffeldj  not  error. 
Brown  v.  Commonwealth,  122. 

2.  The  condition  of  the  testator's  mind  at  the  time  of  executing  the 
will  is  part  of  the  res  gestce.    Egbert  v.  Egbert,  326. 

3.  On  the  trial  of  an  issue  devisavit  vel  non,  it  is  competent  for  the 
defendant  to  cross-examine  a  subscribing  witness  as  to  the  condition  of 
the  testator's  mind  at  the  time  the  paper  was  executed.     Id. 

4.  All  occurring  at  the  execution  of  a  will,  including  the  testator's 
mental  and  physical  condition,  is  proper  for  cross-examination.     Id. 

5.  The  presumption  is  in  favor  of  sanity,  and  the  burden  of  proving 
unsoundness  in  a  testator  is  upon  the  party  impeaching  the  will.    Id, 

Lunatic. 

INSOLVENT. 

Agent,  8,  9.    Bankrupt.     Negligence,  26-28. 

INSTALMENT. 

Will,  13,  14. 

INSURANCE. 

1.  Three  companies  insured  goods  in  every  part  of  a  building;  one 
of  the  companies  took  a  second  insurance  on  goods  in  the  third  and 
fourth  stories  only.  There  was  a  loss  by  fire,  which,  in  the  first  and 
second  stories,  exceeded  the  amount  of  the  first  insurance.  The  loss  in 
the  third  and  fourth  stories  exceeded  the  amount  of  the  second  insur- 
ance. Held,  that  the  second  insurance  was  payable  in  full,  without 
averaging  the  loss  in  the  third  and  fourth  stories  with  the  first  policies. 
Royal  Ins.  Co,  v.  Roedel,  19. 

(Mutual.) 

2.  A  supplement  to  the  charter  of  a  mutual  insurance  company  au- 
thorized tnem  to  insure  for  cash  premiums,  which  were  to  be  paid  into 
the  "  common  treasury  ;"  afterwards  the  plaintiffs  became  members 
on  the  mutual  plan:  Held,  that  they  were  liable  for  assessments  for 
losses  on  insurances  on  the  cash  plan :  HummeVs  Appeal,  320. 

3.  A  condition  of  insurance  was,  that  when  an  assessment  on  the 
premium-note  remained  unpaid  for  thirty  days  after  demand,  the  policy 
should  **  be  null  and  void  until  the  assessment  be  paid,''  and  the  directors 
should  retain  the  note  to  collect  the  sums  assessed.  Held,  that  non- 
payment of  an  assessment  for  thirty  days  did  not  absolutely  extinguish 
the  policy,  but  its  protection  was  suspended  until  the  assessment  was 
paid  by  the  assured  or  collected  on  the  premium-note.    Id, 

4.  A  member  is  bound  by  an  assessment  made  by  the  directors,  unless 
he  can  show  fraud  or  gross  mistake.    Id, 

5.  Estimates  for  assessments  for  losses  may  properly  be  founded  on 
knowledge  of  the  company's  risks  where  the  losses  have  occurred, 
before  the  actual  liabilities  have  been  fully  ascertained.    Id, 

INTENTION. 

1.  Every  sentence  and  word  in  a  will  must  be  considered  in  forming  a 
judicial  opinion  upon  it,  and  the  intention  of  the  testator  from  the  words 
of  a  will  taken  altogether,  must  govern  its  construction.  SchoWs  EsttUe, 
40. 

2.  The  general  intent  of  a  will  being  ascertained,  a  particular  inoon- 
sistent  intent  will  be  overlooked.     Id, 

Gift,  4.    Murder,  4.    Will,  3,  4,  6. 

INTEREST. 

Appropriation,  1,  3,  4.  Conflict  of  Laws.  Cross-examination. 
Trust,  5.    Usury.    Will,  7. 
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INTERFERENCE. 
Survey,  1,  2. 

INTERNAL  REVENUE. 
Etidbncs,  16-19. 

INTERPLEADER. 

Exemption,  4-7. 

INTRUDER. 

Unseated  Land,  6. 

ISSUE. 

Appeal.    Probate  op  Will. 

JOINDER. 

Indictment.     Pleading,  10,  11. 

JOINT  CONTRACT. 

1.  The  non-joinder  of  a  co-contractor  can  be  taken  advantage  of  only 
by  plea  in  abatement.     Collimt  y.  Smithy  423. 

2.  If  the  declaration  is  on  an  individual  contract,  a  joint  contract  is 
not  a  variance.     Id, 

JOINT  OWNER. 

Unseated  Land,  1-3. 

JUDGMENT. 

Appropriation,  1.  Auditors*  Report,  1.  Bankrupt,  1-3.  Exemp- 
tion, 1,  6, 8.  Indictment.  Mechanics'  Lien,  7.  Nonsuit.  Rescis- 
sion, 2.     Satisfaction.    Will,  9. 

JUDICIAL  NOTICE. 

A  court  will  take  judicial  notice  of  things  which  are  public  in  their 
effects  and  relations  and  ought  to  be  known  within  their  jurisdiction. 
Ranch  v.  Commonwealth^  490. 

JURISDICTION. 

1.  The  bankrupt's  real  estate  was  sold  by  the  sheriffi  who  paid  the 
judgment-creditor  in  the  revived  judgment  Hdd^  that  the  Court  of 
Common  Pleas  had  jurisdiction  to  entertain  a  suit  by  the  assignees  in 
bankruptcy  for  the  recovery  of  the  money  so  paid,  if  the  judgment  had 
been  in  fraud  of  the  bankrupt  law.     Kemmercr  v.  Tool^  147. 

2.  The  overseers  of  II.  placed  an  insane  pauper  in  the  State  Lunatic 
Asylum  and  served  an  order  of  removal  on  the  overseer  of  R. ;  there 
was  no  appeal  from  the  order :  the  pauper  was  not  accepted.  Held,  under 
the  23d  sect,  of  Act  of  June  13th  1836,  the  Court  of  Quarter  Sessions  had 
not  jurisdiction,  on  application  by  H.,  to  decree  against  R.  payment  of 
the  charges,  &c.,  for  maintenance,  &c.,  unless  the  petition  set  out  that 
a  demand  had  been  made  and  there  had  been  neglect  to  pay.  Renovo 
V.  Half-Moon,  301. 

Bankrupt,  5,  6.    Judicial  Notice.    Poor,  2. 

JURY. 

The  defendants,  under  a  rule  of  court,  struck  ex  parte  twelve  names 
from  the  jury  list ;  at  the  trial  it  was  proper  to  select  the  jury  from  those 
remaining.     Long  v.  Spencer^  303. 

KNOWLEDGE. 

Director,  6-10.  Fellow  Servant,  3.  Statute  of  Limitation,  3. 
Telegraph,  1. 

LACHES. 

Director,  6,  8-11. 

LAND. 

Eminent  Domain.  Land-owner.  Partition.  Trust,  1-4.  Un- 
seated Land. 
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LAND  COMPANY. 

Director. 

LAND-OWNER. 

1.  A  road  was  laid  out  over  plaintiff's  land,  opened  and  used  by  the 
public.  A  railroad  company  appropriated  the  road  and  laid  their  track 
upon  it,  without  an  assessment  of  damages  under  the  General  Railroad 
Law.  The  company  under  the  same  law  made  a  new  road  to  supply  its 
place,  and  the  other  road  was  abandoned  without  a  formal  vacation. 
Held,  that  the  owner  of  the  soil  of  the  original  road  might  recover  it  in 
ejectment.     Phillips  v.  Dunkirk,  W.  Jc  P.  Railroad  Co,,  177. 

2.  The  owner  had  not  been  divested  of  his  right  to  the  soil,  only  of 
the  surface  so  far  as  was  required  for  public  convenience.     Id, 

3.  When  a  new  road  is  made  by  a  railroad  com{)any  to  supply  the 
place  of  one  occupied  by  the  railroad,  the  old  road  is  legally  vacated, 
and  the  owner's  right  to  the  occupancy  of  the  land  is  vested  eo  instante. 
Id. 

LEGACY. 

1.  A  testator,  after  providing  for  his  wife,  directed  that  no  distribu- 
tion of  his  estate  should  be  made  until  five  years  from  his  death,  and 
not  then  unless  his  wife  were  dead.  He  gave  some  legacies,  and  di- 
rected that  the  income  of  his  estate  should  bo  paid  in  sixth  parts  to 
certain  legatees  until  the  time  for  distribution  of  his  estate.  At  the 
time  of  the  distribution  of  the  corpus  of  his  estate,  he  ordered  it  to  be 
divided  into  six  parts  ;  one  part  he  gave  to  his  son  Guy,  and  in  case  of 
his  death  without  issue  before  the  distribution^  he  gave  it  over,  with  the 
proviso  that  if  he  died  before  the  time  of  distribution  vrithout  issue, 
|5000  in  Allegheny  bonds  should  be  paid  to  Guy's  wife.  Guy  died 
before  the  time  of  distribution,  his  wife  surviving.  Held,  that  she  was 
not  entitled  to  the  $5000,  until  the  time  of  the  distribution.  Schotfs 
Estate,  40. 

2.  The  legacy  to  Guy's  widow  vested  at  his  death,  but  its  payment 
was  suspended  until  the  time  fixed  for  the  distribution  of  the  testator's 
estate.    Id. 

LEGAL  TITLE. 

Conflict  of  Laws. 

LEX  FORL 

Conflict  of  Laws. 

LEX  LOCI  CONTRACTUS. 
Conflict  of  Laws. 

LIABILITY. 

Agent,  5-9.    Escape.    Lunatic,  1.    Subscription. 

LICENSE. 

1.  The  Local  Option  Act  and  Supplement — March  27th  1872,  and 
March  6th  1873 — repealed  the  right  to  grant  a  brewer's  license  under 
former  laws.     Baucn  v.  Commonwealth,  490. 

2.  The  proviso  of  the  special  Act  of  March  27th  1866  (prohibiting  the 
sale  of  liquors  in  Blair  county,  &o.,  except  to  licensed  innkeepers), 
that  manufacturers  might  sell  by  the  cask,  &c.,  did  not,  after  the  pas- 
sage of  the  Local  Option  Law,  save  from  prosecution  a  brewer  selling 
in  that  county  under  a  treasurer's  license.    Id, 

3.  In  an  indictment  against  a  brewer  in  Blair  county — ^which  had 
adopted  the  Local  Option  Law — for  selling  beer  without  license,  he 

.>  pleaded  specially  the  proviso  in  the  Act  of  1866  and  his  treasurer's 
license  ;  tne  Local  Option  Law  being  a  general  law  it  was  not  necessary 
for  the  Commonwealth,  in  order  to  take  advantage  of  it,  to  reply  the 
law  or  that  Blair  county  had  adopted  it.    Id, 
Fine.    Second  Conviction. 
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LIEN. 

Bankrupt,  1-3.    Mechanics'  Libn.    Nigligbnce,  25-28. 

LINE. 

Marks.    Survey,  1-3. 

LIQUOR. 

Amendment,  6.    Fine.    License.    Second  Con7iction. 

LOAN. 

Usury. 

LOAN  ASSOCIATION. 

1.  By  Act  of  Assembly,  a  loan  association  was  autfiorized  to  lend 
to  its  stockholders,  and  the  borrower  might  repay  the  loan  at  any  time  ; 
if  repaid  before  the  end  of  the  eighth  year,  there  should  be  refunded  to 
the  borrower  one-eighth  of  the  premium  of  every  year  of  the  eight  years 
unexpired.  **  In  case  of  a  recovery  of  loans  by  process  of  law,  when 
the  amount  collected  by  or  distributed  to  the  corporation  shall  exceed 
the  amount  of  the  loan  taken  by  the  borrower,  &c.,  the  money  shall 
be  re-loaned  and  the  excess  recovered  beyond  the  amount  required  to 
pay  the  loan,  &c.,  shall  be  returned  to  the  borrower,  &c.,  provided  that 
if  the  premium  offered  for  the  re-loan  shall  be  greater  than  that  origi- 
nally given  by  the  borrower,  the  amount  of  the  original  premium  omv 
shall  be  paid  by  the  corporation."  A  loan  of  $1500  was  made  May  17tn 
1869,  the  premium  being  $153.  By  legal  process,  April  24th  1871,  the 
property  on  which  the  loan  was  secured  was  sold  by  the  sheriff*,  and 
the  association  received  the  full  amount  of  the  loan,  &c.  They  again 
lent  the  same  sum  at  a  premium  of  $180.  Held,  that  the  borrower 
was  entitled  to  receive  from  the  association  the  first  premium  of  $153. 
Flounders  v.  Uawley,  45. 

2.  The  act  does  not  require  any  borrower  to  pay  the  premium  on  any 
loan  for  a  greater  number  of  years  than  he  retains  it ;  nor  can  the  as- 
sociation on  a  re-loan  keep  both  the  original  and  second  premium  for 
the  same  period  of  time.     Id. 

LOCAL  OPTION. 

1.  The  Local  Option  Act  and  Supplement,  March  27th  1872,  and 
March  6th  1873,  repealed  the  right  to  grant  a  brewer's  license  under 
former  laws.     Ranch  v.  CommonweaUh,  490. 

2.  The  proviso  of  the  special  Act  of  March  27th  1866  (prohibiting 
the  sale  oi  liquors  in  Blair  county,  &c.,  except  to  licensed  innkeepers), 
that  manufacturers  might  sell  by  the  cask,  &c.,  did  not,  after  the  pas- 
sage of  the  Local  Option  Law,  save  from  prosecution  a  brewer  selling 
in  that  county  under  a  treasurer's  license.    Id, 

LOCATION. 

Damage,  2,  3.    Eminent  Domain.    Survey. 

LOSS. 

Agent,  5-9,    Insurance,  1,  2.    Negligence,  25-28. 

LOST  PAPER. 

Unseated  Land,  8. 

LUNATIC. 

1.  Persons  not  sui  Juris  or  not  having  capacity  to  contract  debts  are 
liable  for  torts  and  may  bind  themselves  for  necessaries.  Loneaster  Co, 
Nat.  Bank  v.  Moore,  407. 

2.  Moore,  desiring  to  borrow  money  from  Stauffer,  gave  his  note  to 
him ;  it  was  dircounted  bon&  fide  at  a  bank  for  Stauffer,  and  he  gave 
Moore  his  check  for  the  amount.  An  inquest  commenced  afterwards 
found  Moore  a  lunatic  for  a  time  anterior  to  the  discount  of  the  note ; 
the  finding  was  traversed.     The  bank  had  no  notice  of  the  finding  or  of 


Digitized  by  VjOOQIC 


654  INDEX. 

LUNATIC. 

Moore^s  lunacy.  Hdd,  in  a  suit  hj  the  bank  a^inst  Moore,  on  the  note, 
that  under  the  circumstances  the  insanity  of  Moore  was  not  a  defence, 
the  contract  being  executed  and  without  fraud.  Lancaster  Co,  Kat. 
Bank  v.  Moore^  407. 

3.  The  inquisition  was  but  primH  facie  evidence  of  insanity.     Id, 

4.  Reports  in  the  neighborhood  that  Moore  was  insane,  were  not 
evidence  in  a  suit  against  him  by  the  bank  on  the  note.    Id, 

MACHINERY. 

Fellow  Servant. 

MAINTENANCE. 

J.  A  bequest  was :  "  my  wife  to  receive  the  interest  of  $1000 ;  *  *  * 
and  should  the  interest  of  the  same  be  insufficient  to  provide  for  her, 
then  as  much  of  the  principal  as  may  be  required.  *  *  *  After  the 
death  of  my  wife,  the  balance  of  the  $1000  to  be  disposed  of  as  the 
balance  of  my  other  property."  The  interest  was  insufficient  for  her 
support  'y  she  made  a  contract  with  Reck  for  her  maintenance  during 
life,  but  she  made  no  demand  for  any  of  the  principal :  Held,  that  Reck 
could  recover  after  her  death  the  amount  due  him  from  the  husband^s 
executors  out  of  the  $1000.     Reek's  Appeal^  432. 

2.  The  remaindermen  took  a  vested  interest,  at  the  testator's  death, 
only  in  the  balance  of  the  $1000  remaining  after  providing  for  her  main- 
tenance.   Id. 

3.  After  her  death  Reck  recovered  judgment  against  her  administra- 
tor for  her  maintenance :  Hdd^  that  in  a  proceeding  against  the  execu- 
tors, this,  in  the  absence  of  fraud,  was  evidence  of  the  correctness  of  his 
claim.     Id, 

Poor. 

MALICIOUS  ARREST. 

1.  The  declaration  in  an  action  for  malicious  arrest  was  general ;  un- 
der it  only  such  general  damages  as  the  law  presumes  would  follow  from 
the  arrest  could  be  recovered.     Stanfield  v.  FhiUips,  73. 

2.  To  recover  special  damages  the  declaration  should  set  out  with  par- 
ticularity the  causes  which  produced  them.     Id. 

3.  Evidence  of  special  damages  can  be  given  only  where  they  have 
been  properly  averred  in  the  declaration,     id. 

4.  In  an  action  for  malicious  arrest,  under  the  Act  of  July  12th  1842, 
of  the  plaintiff,  who  was  a  merchant,  the  court  allowed  a  witness  to  be 
asked  **in  what  manner  the  plaintiff  was  injured  in  credit  and  circum- 
stances and  to  what  extent."     Hdd  to  be  error.    Id, 

MANUFACTURER. 
License. 

MARKS. 

1.  Clinton  county  having  been  erected  out  of  two  others,  an  act  was 

Sassed  May  11th  1848  directing  commissioners  **  correctly  to  run  and 
istinctly  to  mark  the  boundary  line,"  their  report  tobe  "  final  and  con- 
clusive." April  28th  1857,  another  act  was  passed,  appointing  other  com- 
missioners, *•  correctly  to  run  and  mark  distinctly  the  boundary  line  :"  to 
make  out  two  drafts,  giving  the  names  of  the  warrantees  along  the  line, 
and  in  case  of  any  discrepancy  between  ^*  the  drafts  and  the  marks  on 
the  ground,  the  former  shall  govern  and  be  final  and  conclusive ;" 
nothing  was  done  under  this  act ;  and  by  another,  February  25th  1859, 
commissioners  were  appointed  *'  correctly  to  run  and  mark  distinctly" 
the  line  and  to  lay  down  on  their  drafts  the  tracts  through  which  the 
line  may  pass  ;  to  make  three  drafts,  one  to  be  filed  and  kept  as  a  matter 
of  record;  the  report  to  be  "final  and  conclusive."  The  commis- 
sioners ran  and  marked  the  line,  the  courses  and  distances,  &q.,  on  the 
report,  and  divided  a  tract,  which  on  the  draft  was  laid  down  as  all  in 
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one  county.     Hdd,  the  line  was  to  be  determined  by  the  marks  on  the 
ground.     Keller  v.  Young,  166. 

2.  The  marks  on  the  ground  placed  part  of  a  tract  in  Clinton  county  ; 
in  the  draft  the  whole  tract  was  laid  down  as  in  the  adjoining  county, 
and  was  there  taxed ;  the  part  in  Clinton  was  sold  for  taxes  by  the 
treasurer  of  that  county :  Meldy  that  the  title  passed  to  the  purchaser. 
Id, 

3.  Laying  down  the  tracts  on  the  drafts  was  to  facilitate  finding  the 
county  line ;  the  act  gave  the  commissioner  no  power  to  change  the  line 
of  any  tract  of  land, 'nor  to  decide  on  which  side  of  the  county  line  any 
tract  might  lie.     Id. 

MASTER  AND  SERVANT. 
Fellow  Servant. 

MEASURE  OF  DAMAGE. 
Damage. 

MECHANICS'  LIEN. 

1.  A  mechanic's  claim  was  filed  against  *^  James  Dearie  and  Mar- 
garet Dearie*  owners,"  &c.  Margaret  pleaded  that  ^*  she  was  and  is  the 
wife  of  James  Dearie,"  &c.  The  plaintiff  replied  that  the  work,  &c., 
was  done  at  the  request  of  Margaret  as  well  as  of  James,  and  was  neces- 
sary and  convenient  for  the  preservation  of  her  estate :  Held^  that  the 
claim  was  defective  in  not  showing  that  the  property  was  the  wife's,  and 
the  repairs  done  by  her  authority,  and  that  the  defect  in  the  claim  could 
not  be  remedied  by  the  replication.     Dearie  v.  Martin^  56. 

2.  A  claim  cannot  be  amended  after  the  statutory  period  for  filing  it. 
Id. 

3.  A  wife's  property  is  not  subject  to  a  lien  for  work,  &c.,  in  its  im- 

Erovement  and  repair,  on  a  contract  with  the  husband,  unless  done  by 
er  authority.     la. 

4.  A  husband  cannot  encumber  his  wife*s  property  without  her  con- 
sent, even  for  necessary  repairs.     Id. 

5.  In  order  to  bind  a  wife's  property  by  a  mechanics'  lien,  the  claim 
should  show  her  coverture,  and  that  the  work,  &c.,  was  by  her  autho- 
rity and  consent  *,  otherwise  the  claim  is  void.     Id. 

6.  The  claim  in  this  case  did  not  create  a  lien  on  the  wife's  estate.  Id. 

7.  An  owner  of  ground  having  erected  part  of  a  building,  ceased. 
He  sold  the  ground,  all  the  claims  for  building  having  been  paid.  A 
judgment  was  entered  against  his  vendee,  who  more  tnan  six  months 
afterwards  commenced  again  and  finished  the  building.  Held,  that  un- 
der the  Act  of  April  28th  1840,  sect.  24,  the  last  mechanics'  liens  could 
not  be  carried  back  beyond  the  recommencement  of  the  building. 
FordhanCs  Appeal,  120. 

MEMBERSHIP. 

1.  By  their  charter,  a  burial  society  consisted  of  such  persons  as 
might  ^^  be  admitted  members  and  comply  with  the  articles,"  &c.  Each 
member  should  be  entitled  to  one  lot,  to  hold  for  a  burial-place,  "  to 
his  heirs  or  assigns  for  ever."  Held^  that  ownership  of  a  lot  was  not 
equivalent  to  membership  in  the  society.  Commonwealth  v.  Union 
Burial-ground  Society,  308. 

2.  Descent,  devise  or  assignment  of  a  lot  did  not  necessarily  carry 
with  it  the  right  to  membership.     Id. 

3.  By  resolution  of  the  society,  "  any  member,  duly  authorized  by  a 
family  or  owner  of  a  lot,  shall  be  entitled  to  vote,"  &c.  This  did  not 
extend  the  right  of  membership.     Id, 

MERITS. 

Amendment,  5. 
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MESSAGE. 

Telegraph. 

MINING  LEASE. 
Rescission. 

MISCONDUCT. 

Agent,  5-9. 

MISDEMEANOR. 

Indictment.    Second  Conviction,  1.    Witness,  6. 

MISFEASANCE. 

Agent,  5-9. 

MISMANAGEMENT. 

Director,  1,  3,  6-9,  II.    Negligence,  21. 

MISTAKE. 

1.  A  bank  bought  at  par  bonds  deposited  with  it ;  they  being  then  at 
a  premium  ;  if  the  bonds  were  purchased  by  the  bank  in  good  faith  at 
par,  although  they  were  then  selling  in  the  market  at  a  premium,  of 
which  both  parties  were  ignorant,  the  depositor  could  not,  on  the  ground 
of  mutual  mistake,  recover  the  bonds  or  the  premium  on  them.  Sankey 
V.  First  Nat.  Bank  of  Mifflinburg,  48. 

2.  The  mistake  or  ignorance  of  the  parties  as  to  the  premium  was  not 
of  the  essence  of  the  contract,  and  did  not  avoid  the  sale.    Id, 

Insurance,  4. 

MORTGAGE. 

Chattel  Mortgage.  Corporation,  6.  Director,  4.  Rescission.  Sa- 
tisfaction. 

MOTIVE. 

Murder,  1,  3. 

MUNICIPAL  CLAIM. 

1.  An  ordinance  of  Philadelphia  required  owners  to  pave  in  front  of 
their  property,  and  on  neglect,  after  twenty  days*  notice,  **  left  or  placed 
on  the  premises,  if  the  owner  was  unknown  or  could  not  be  found,'^ 
the  commissioner  of  highways  should  pave,  and  file  a  lien  for  the  cost. 
A  notice  to  pave  was  placed  on  the  premises,  '^  under  a  stone  which 
covered  it  entirely."  Beld,  not  to  be  a  sufficient  notice  to  the  owners. 
Philadelphia  v.  Edwards,  62. 

2.  The  Act  of  April  19th  1843,  relating  to  defences  to  municipal 
claims  in  ^*  the  incorporated  districts  of  Philadelphia  county,'*  is  a 
restraining  act^  which  takes  away  a  defence  that  the  law  would  other- 
wise allow  ;  it  IS  to  be  construed  strictly  and  confined  to  the  corporations 
and  districts  expressly  described  in  it ;  it  was  not  intended  to  embrace 
the  city  of  Philadelphia.     Id. 

3.  The  Act  of  February  2d  1854  (Consolidation  Act),  which  takes  the 
districts  mentioned  in  the  Act  of  1 843  into  the  city,  does  not  extend  the 
provisions  of  the  latter  act  to  the  enlarged  city.     Id, 

4.  The  Act  of  1843  is  impliedly  repealed  by  the  Consolidation  Act 
Id. 

5.  If  the  commissioner  had  authority  to  contract  for  the  paving,  he 
was  bound  to  do  it  in  conformity  with  the  ordinance.     Id. 

MURDER. 

1.  On  a  trial  for  murder  it  was  competent  to  give  evidence,  for  the 
purpose  of  showing  motive,  that  the  prisoner  and  the  deceased  both 
visited  the  same  woman ;  that  just  after  the  homicide  the  prisoner  said  he 
had  warned  deceased  not  to  visit  her,  she  would  prove  a  curse  to  any 
man,  and  now  it  had  come  to  pass.     McOue  v.  Commonwealth^  185. 

2.  Unless  the  Commonwealth  shows  ''  ingredients"  of  murder  in  the 
first  degree,  no  presumption  arises  from  the  killing  that  the  offence  is 
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higher  than  murdep  in  the  second  degree.     McCue  v.  Commonwealth^ 
185. 

3.  If  the  evidence  shows  that  from  which  it  may  be  reasonably  con- 
cluded that  the  murder  was  wilful,  deliberate  and  premeditated,  it  is  for 
the  jury  to  pronounce  the  degree,  and  the  power  of  the  Supreme  Court, 
tinder  the  Act  of  February  loth  1870,  to  determine  whether  ingredients 
of  murder  in  the  first  degree  existed,  cease.     Id. 

4.  If  the  killing  was  not  accidental,  malice  and  a  design  to  kill  are 
to  be  presumed  from  the  use  of  a  deadly  weapon,  the  law  adopting  the 
rational  belief  that  a  man  intends  the  usual,  immediate  and  natural 
consequences  of  his  voluntary  act.     Id. 

NATIONAL  BANK. 

1.  A  national  bank  retaining  more  interest  than  is  allowed  by  the 
30th  section  of  the  Act  of  Congress  of  June  3d  1864,  forfeits  the  entire 
interest  on  the  loan.    Lucas  v.  Govemfnent  Nat.  Bank  of  Potiaville^  228. 

2.  In  an  action  by  a  national  bank  the  defendant  may  set  off  the 
amount  of  usurious  discounts  on  the  other  transactions.     Id. 

3.  The  interest  paid  by  defendant  beyond  that  authorized  by  the  Act 
of  Congress,  belongs  to  the  defendant,  and  the  bank  can  hold  it  only 
for  his  use.     Id, 

4.  In  an  action  in  a  state  court  to  recover  back  usurious  interest 
charged  by  a  national  bank,  the  Pennsylvania  Act  of  March  28th  1858, 
which  limits  the  bringing  of  the  suit  to  six  months,  does  not  operate. 
The  suit  may  be  brought  at  any  time  within  six  years.    Id. 

NAVIGATION. 

A  vessel  laden  was  lying  at  a  wharf  in  Philadelphia,  within  the  port 
warden's  line  on  the  Delaware;  it  was  attempted  to  move  her  by  a 
line  attached  to  another  wharf,  extending  to  the  port  warden's  line  ;  in 
doing  so  she  went  aground  on  a  rock,  part  of  the  natural  bed  of  the 
river,  and  went  to  pieces.  Held^  that  under  the  Act  of  February  2d 
1854,  sect.  28,  the  city  was  not  liable  for  tiie  injury  to  the  vessel  by 
reason  of  not  removing  the  rock.     Snyder  v.  Philadelphia^  23. 

NECESSARIES. 

Persons  not  sui  iuriSj  or  not  having  capacity  to  contract  debts,  are 
liable  for  torts  ana  may  bind  themselves  for  necessaries.  Lancaster 
Co.  Nat.  Bank  v.  Moore,  407. 

NEGLIGENCE. 

1.  It  is  the  duty  of  every  employer  to  exercise  reasonable  care  in  pro- 
viding his  laborers  with  safe  machinery,  suitable  tools  and  appliances, 
adapted  to  the  uses  fcr  which  they  are  designed.  MuUan  v.  Philadel- 
phia dc  Southern  Mail  Steamship  Co.,  25. 

2.  Where  a  master  places  the  entire  charge  of  his  business,  or  a  dis- 
tinct branch  of  it,  in  the  hands  of  an  agent,  exercising  no  discretion  and 
no  oversight,  the  neglect  by  the  agent  of  ordinary  care  in  supplying  and 
maintaining  suitable  instrumentalities,  is  a  breach  of  duty  for  which 
the  master  is  liable.    Id. 

3.  The  risk  which  a  laborer  assumes  of  injury  horn  the  neglect  of 
his  fellow,  is  when  they  are  co-operating  in  the  same  business,  so  that 
he  knows  that  the  employment  is  one  of  the  incidents  of  their  common 
service.     Id. 

4.  The  plaintiff  was  engaged  as  a  laborer,  under  a  stevedore  employed 
by  the  ship-owner,  in  unloading  a  vessel ;  the  rope  by  which  the  load 
was  raised  was  one  that  had  been  spliced  by  the  mate  before  the  arrival 
of  the  vessel  at  port,  and  was  used  as  a  "  single  fall,"  which  was  more 
liable  to  part  than  a  '*  double  fall."  Whilst  raising  a  cask,  the  rope 
parted  at  the  splice,  the  cask  fell  and  injured  the  plaintiff.  Whether 
the  stevedore  was  a  fell ow-work man  of  the  plaintiff,  and  whether  the 
negligence  of  the  mate  in  splicing  the  rope  was  a  risk  assumed  by  the 
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plaintiff,  were,  under  the  circumstances,  for  the  jury.     Mullan  v.  Phil- 
adelphia <k  Southern  Mail  Steamship  Co.,  25. 

5.  It  was  proper  for  plaintiff  to  ask  of  a  witness  if,  at  or  immediately 
after  the  accident,  he  heard  the  stevedore  say  anything  concerning  the 
rope  or  its  insufficiency.     Id. 

6.  Negligence  is  the  absence  of  care,  according  to  the  circumstances. 
Phila.y  W.  &  B.  Railroad  Co,  v.  Stenger,  219. 

7.  It  is  the  duty  of  an  engineer  approaching  a  highway,  if  danger 
is  to  be  apprehended,  to  give  warning  by  sounding  the  whistle,  or  other 
sufficient  aiarm  ;  the  failure  to  do  so  is  negligence  per  se^  to  be  deter- 
mined by  the  court.     Id. 

8.  The  court  is  to  decide  the  question  of  negligence,  where  the  pre- 
cise duty  is  determinate  and  the  same  under  all  circumstances.     Id. 

9.  A  wanton,  unnecessary  sounding  of  the  whistle  is  negligence.     Id, 

10.  A  railroad  companjr  having  a  chartered  right  to  propel  their  cars 
by  steam,  are  not  responsible  for  injuries  resulting  from  the  proper  use 
of  such  agency.     Id. 

11.  Whether  alarming  a  horse  and  causing  an  accident  by  a  rapidly- 
moving  train,  or  sounding  a  whistle,  will  make  the  company  liable  for 
damages,  depends  upon  whether  it  was  from  want  of  proper  care  in 
those  in  charge  of  the  train.     Id. 

1 2.  What  would  be  due  care  in  running  a  train  through  a  sparsely 
settled  rural  district  might  be  negligence  in  approaching  a  large  city. 
Id. 

13.  A  train  was  passing  through  a  city  on  a  railroad  which  had  a 
number  of  short  curves,  so  that  persons  could  see  the  train  but  for  a 
short  distance ;  it  was  crossed  by  several  streets  and  passed  over  a  river 
on  a  drawbridge ;  the  rule  of  the  company  required  that  the  whistle 
should  be  sounded  about  a  certain  point,  to  warn  the  bridge- tender  and 
persons  about  to  cross  at  other  streets.  Beld^  the  use  of  the  whistle 
at  that  point  in  the  ordinary  manner  was  not  negligence.     Id. 

14.  K  the  whistle  had  not  been  sounded  at  such  point  and  one  had 
been  injured  by  reason  of  the  omission,  it  would  have  been  negligence 
per  se.     Id, 

15.  One  driving  an  unbroken  or  vicious  horse,  or  one  easily  frightened 
by  a  locomotive,  along  a  public  road  running  side  by  side  with  a  rail- 
road, does  so  at  his  own  peril ;  the  right  of  the  company  to  move  their 
trains  on  their  road  is  as  high  as  that  of  the  individual  to  use  the  public 
road.     Id. 

16.  A  forged  check  was  deposited  on  Saturday  with  the  defendant 
bank  and  on  Monday  it  was  delivered  to  the  plaintiff,  the  drawee  bank, 
in  the  exchanges  through  the  Clearing-House ;  the  depositor  drew 
against  the  deposit  on  Monday  after  the  exchanges  were  made.  On 
Tuesday  the  plaintiff  notified  the  defendant  of  tne  forgery,  and  de- 
manded repayment,  which  was  refused.  Held,  that  there  was  no  neg- 
ligence in  the  time  of  the  notice  and  demand.  Com  Exchange  Nat, 
Bank  v.  Nat.  Bank  of  the  Republic^  233. 

17.  The  right  of  the  plaintiff  to  recover  back  the  money  did  not  depend 
on  the  right  or  ability  of  the  defendant  to  recover  from  the  forger.   Id. 

18.  The  Act  of  April  6th  1849,  is  not  merely  declaratory  of  the  law 
as  it  then  stood  j  it  gives  a  clear  right  to  the  plaintiff  to  recover  the 
money  paid  by  him  to  a  previous  holder.    Id. 

19.  The  Clearing-House  rules  required  that  notice  as  to  paper  spe- 
cified should  be  given  within  a  certain  time  ;  forged  paper  was  not 
amongst  that  specified.  In  an  action  to  recover  the  amount  of  forged 
paper  paid  by  tne  plaintiff  to  defendant,  the  rules  of  the  Clearing-House 
were  not  evidence  for  defendant.     Id. 

20.  All  the  facts  in  the  case  not  sufficient  to  go  to  the  jury  on  the  ques- 
tion of  negligence.    Id, 
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21.  In  an  action  against  a  railroad  company  for  burning  a  house,  it 
was  alleged  that  the  fire  was  communicated  by  engine  No.  458.  which 
was  not  m  a  proper  condition.  Held,  that  the  condition  of  that  engine 
and  its  management  were  all  that  was  to  be  considered.  Erie  Railway 
Co.  V.  Decker^  293. 

22.  If  that  engine  was  properly  constructed^  the  company  would  not  be 
liable,  although  the  burning  was  occasioned  by  fire  accidentally  issuing 
from  it.     Id. 

23.  Evidence  to  prove  defects  in  other  engines  of  the  company  was 
irrelevant,  and  should  have  been  excluded.     Id. 

2A.  On  cross-examination,  the  inspector,  who  had  been  examined  only 
as  to  458,  testified  that  he  had  sometimes  found  broken  grates,  but 
none  within  three  years.  Hdd^  this  answer  was  irrelevant ;  that  the 
plaintifi*  was  bound  by  it  and  could  not  contradict  it  by  showing  that 
broken  grates  had  been  found  within  that  time.    Id. 

25.  The  assignment  of  a  collateral  security  to  a  creditor  to  hold  for 
the  security  of  his  debt,  establishes  a  privity  of  contract,  which  invests 
him  with  the  ownership  of  the  collateral  for  all  purposes  of  dominion 
of  the  debt  assigned.     Banna  v.  Holton^  334. 

26.  When  the  collateral  is  lost  by  the  insolvency  of  the  debtor  in  it, 
through  the  supine  negligence  of  the  creditor,  he  must  account  for  the 
loss  to  his  own  debtor.     Id. 

27.  Plaintiff  assigned  to  defendant  a  judgment  against  Jackson,  the 
lien  of  which  expired  September  1863,  as  collateral  for  money  lent  to 
plaintiff;  defendant  neglected  to  revive  the  lien  ;  Jackson  sold  his  land 
July  1866,  and  the  judgment  against  him  was  lost.  Held^  that  defendant 
was  liable  to  plaintiff  on  the  ground  of  negligence.     Id. 

28.  Jackson,  at  the  sale  of  his  land,  was  solvent,  and  the  judgment 
was  collectible.  He  afterwards  died  insolvent.  Heldy  that  the  Statute 
of  Limitations  began  to  run  from  the  time  of  the  sale,  not  from  the  time 
when  the  lien  expired.     Id. 

29.  If  an  agent  sell  to  an  insolvent  person  when  proper  inquiry  would 
have  enabled  him  to  learn  the  facts,  he  is  responsible  to  his  principal 
for  all  the  damages  which  are  the  natural  consequences  of  his  act. 
Pownall  V.  Bairy  403. 

30.  Where  an  agent  has  become  responsible  to  his  principal  by  the 
misconduct  of  his  own  sub-agent,  and  has  been  compelled  to  pay  his 
principal,  he  may  recover  from  the  sub-agent.     Id. 

Aqbnt,  5-7.    Forged  Check.    Navigation.     Telegraph. 

NEGOTIABLE  PAPER. 

1.  The  original  parties  to  commercial  paper  cannot  by  subsequent 
acts  compromise  the  rights  of  the  endorsees.     Smith  v.  B^ogeland,  252. 

2.  If  a  note  be  passed  without  consideration,  or  as  security  for  an  an- 
tecedent debt  or  endorsement,  the  holder  occupies  the  same  position  as 
payee,  and  was  entitled  to  his  rights  and  no  more.     Id. 

Endorser  and  Endorsee. 

NEW  TRIAL. 

Deposition,  1,  4. 

NEW  YORK. 

Conflict  op  Laws,  1. 

NONSUIT. 

1.  On  a  judgment  of  nonsuit  the  court  below,  being  better  able  to 
judge  of  the  force  of  the  evidence,  the  necessity  of  a  clear  and  pre- 
ponderating weight  of  evidence  in  favor  of  an  absolute,  original  and 
personal  promise,  is  greater  where  the  court  of  error  is  called  upon  to 
reverse  the  judgment  of  the  lower  court;  it  should  plainly  appear  that 
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the  plaintiff  had  a  case  that  should  have  gone  to  the  jary.     Haverly 
V.  Mercury  257. 

2.  Where  a  nonsuit  is  entered  in  the  court  below,  a  writ  of  error  lies 
only  to  the  refusal  of  the  court  in  banc  to  take  it  off.  A  writ  of  error 
directly  to  the  judgment  of  nonsuit  will  be  quashed.     Id, 

NOTE. 

Appropriation,  1,  4.    Evidence,  16-18.    Lunatic,  2,  4. 

NOTES  OF  TESTIMONY, 
Deposition. 

NOTICE. 

Agent,  6,  8.  Attachment,  8-15.  Bankrupt,  1-3.  Forged  Check, 
1,4.  Lunatic,  2.  Municipal  Claim,  1 .  Rescission.  Supertisor, 
2-5.    Trust,  11,  12. 

NULLA  BONA. 

Attachment,  4. 

NUNC  PRO  TUNC. 

Amendment,  2.    Caveat. 

OBSCURITY. 
Point. 

OBSTRUCTION. 

Encroachment. 

OFFER. 

Appropriation,  4,  5. 

ORDINANCE. 

Municipal  Claim,  1,  5. 

ORIGINAL  ENTRIES. 

1.  Prior  to  the  Act  of  April  15th  1869  (Witnesses)  books  of  original 
entry  were  the  evidence,  the  oath  of  the  party  was  supplementary. 
Since,  the  party  is  a  competent  witness  and  may  prove  his  claim  as  a 
stranger  would  have  done  before.    Nichols  v.  Haynes,  174. 

2.  Lumping  charges  in  a  book  would  not  stand  as  evidence,  but  the 
testimony  of  the  party  that  the  entry  was  composed  of  items  known 
to  him  to  have  been  furnished  would  be  competent  to  go  to  the  jury. 
Id, 

3.  The  party's  knowledge  that  the  sum  was  correct  would  make  it  evi- 
dence ;  the  credibility  as  to  it  would  be  for  the  jury.    Id. 

ORPHANS'  COURT. 

QUARDIAN  AND  WaRD.      PARTITION.      REGISTER. 
OWNER. 

1.  Davis  deposited  a  piano  for  storage  with  Kirby,  who  bought  and 
sold  second-hand  furniture  at  auction  and  received  goods  on  storage. 
Kirby  had  the  piano  sold  at  an  auction  store ;  Quinn  bought  it  bonft 
fide  at  a  fair  sale,  without  knowing  who  was  its  owner,  ffddj  that 
Davis  could  recover  the  piano  from  Quinn.     Quinn  v.  Davis,  15. 

2.  The  owner  of  a  chattel  cannot,  apart  from  legal  process,  be  divested 
of  his  title  to  it  except  through  some  unlawful  or  improvident  act  of  his 
own.  The  transfer  of  possession  to  another  without  more  is  not  such 
act.    Id. 

3.  The  transfer  must  be  accompanied  by  something  indicating  in  the 
custodian  a  right  of  property  or  power  of  alienation ;  there  must  be  proof 
of  language  or  conduct  at  least  equivocal.     Id. 

Bailor  and  Bailee.  Burial  Society.  Damage,  2,  3.  Eminent 
Domain.  Gift,  2.  Municipal  Claim,  1-4.  Negligence,  25-28.  Un- 
seated Land. 
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OYER  AND  TERMINER. 
Amendment,  1-3. 

PAROL  EVIDENCE. 

When  a  promise  is  made  by  one  in  consideration  of  the  execiltion  of 
a  writing  by  another,  the  promise  may  be  shown  by  parol  evidence. 
Shughart  v.  Moore,  469. 

AOENT,  2. 

PAROL  GIFT. 

1.  To  establish  a  parol  gift  of  land,  the  evidence  must  be  direct,  posi- 
tive, express  and  unambiguous.     Sower  v.  Weaver ,  443. 

2.  Sower  brought  ejectment  on  his  legal  title  against  Weaver,  who 
set  up  a  parol  gift ;  the  evidence  of  it  was  the  testimonv  of  himself  and 
vnfe.  Sower  by  his  testimony  contradicted  theirs.  Held,  that  Weaver 
and  wife  being  but  as  one  witness,  the  testimony  of  another  witness  or 
its  equivalent,  was  necessary  to  establish  the  defence.     Id. 

3.  In  equitable  ejectments,  and  equitable  defences  set  up  at  law  to 
legal  titles,  the  same  rule  and  measure  of  justice  is  to  be  applied, 
whether  the  proceeding  be  at  law  or  in  equi^.     Id. 

4.  The  facts  testified  to  by  Weaver  and  wife,  not  sufficient  to  establish 
a  parol  gift.     Id. 

PARTITION. 

(Orphans'  Court.) 

1.  In  1853  proceedings  in  partition  in  the  Orphans'  Court  were  had 
under  which  the  land  was  sold  to  one  of  the  heirs.  On  his  application 
representing  that  he  was  attorney  in  fact  for  three  of  the  heirs,  and 
empowered  to  receive  their  shares,  the  Orphans'  Court,  in  the  same 
year,  authorized  the  trustees  who  sold  the  land  to  convey  it  to  the  pur- 
chaser, upon  payment  of  the  shares  of  all  the  heirs  except  his  own 
and  his  three  constituents.  In  1870  one  of  the  three  heirs,  alleging  that 
he  had  never  given  the  power  of  attorney  nor  received  his  share  of  the 
purchase-money,  claimed  that  the  purchaser  was  his  trustee,  and  that  he 
was  entitled  to  his  share  of  the  land.  Held^  that  the  court  on  consi- 
deration of  the  application  having  made  the  order  which  was  unappealed 
from,  vacated  or  reversed,  it  was  conclusive  that  the  purchaser  was  em- 
powered to  receive  the  money  of  the  other  three  heirs.  Hoy  v.  Town- 
send,  329. 

2.  If  the  purchaser  had  falsely  represented  that  he  had  the  autho- 
rity to  receive  their  money,  it  would  be  a  trust,  if  any,  for  the  heirs, 
implied  from  their  payment  of  the  purchase-money,  and  would  be 
within  the  limitation  of  the  6th  section  of  the  Act  of  April  22d  1856. 
Id. 

3.  In  this  case  there  was  no  trust  ex  malejicio^  the  title  having  been 
vested  in  the  purchaser  by  valid  sale  under  the  decree  of  the  Orphans' 
Court ;  the  injury  to  the  three  heirs  was  simply  the  use  of  their  money 
to  pay  for  the  title.    Id. 

4.  Nissley  died  intestate  in  1834,  leaving  a  widow  and  children;  an 
inquisition  in  partition  valuing,  &c.,  his  real  estate,  was  confirmed  No- 
vember 5th  1838 ;  a  daughter,  one  of  his  heirs,  was  married  November 
29th.  Two  of  his  sons,  March  1839,  accepted  the  land  at  the  valuation, 
subject  to  the  widow's  interest,  payable  to  his  heirs  at  her  death.  The 
daughter  died  in  1862,  leaving  a  husband,  and  having  made  a  will  dis- 
posing of  her  interest  in  her  father's  real  estate  accruing  after  the  death 
of  the  widow,  who  died  in  March  1872.  In  December  1872  the  husband 
of  the  daughter  notified  her  executors  that  he  claimed  the  whole  of  his 
wife's  share  in  her  mother's  dower,  refused  to  recognise  her  will,  and 
claimed  all  his  rights  to  her  real  estate  to  which  by  law  he  was  entitled. 
The  court  below  decided  that  the  daughter's  interest  was  her  separate 

28  P.  F.  Smith— 36 
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property  and  would  pass  by  her  will,  subject  to  her  husband's  rights 
.  under  the  Act  of  May  4th  1855 ;  and  that  the  husband  gave  sufficient 
notice  of  his  election.    This  was  affirmed  by  the  Supreme  Court.    Niss- 
ley  V.  ffeisey,  418. 

5.  When  the  wife's  interest  in  her  father's  real  estate  was  converted 
by  the  proceedings  in  partition,  it  could  qot  go  to  the  husband  without 
her  consent,  &c.,  under  the  Act  of  March  29th  1832,  which  not  having 
been  obtained,  the  money  never  vested  in  the  husband.    Id, 

6.  The  estate  of  a  decedent  under  proceedings  in  partition  in  the  Or- 
phans' Court  was  adjudged  to  one  of  the  heirs  ;  Kreager,  her  attorney 
m  fact,  vnth  sureties,  entered  into  recognisance  for  the  payment  of  the 
shares  of  the  other  heirs.  On  scire  facias  by  one  of  the  heirs  on  the 
recognisance,  the  defence  was  that  Kreager  took  it  as  trustee  for  that 
heir  and  the  others.  Declarations  of  the  heir,  not  in  presence  of  Krea- 
ger, nor  the  other  heirs,  that  he  was  to  take  it  for  her  and  the  others, 
were  not  evidence  of  the  trust.     Commonwealth  v.  Kreager^  477. 

7.  There  being  no  evidence  that  the  other  heirs  or  Kreager  agreed  to 
become  parties  to  the  arrangement,  it  did  not  become  a  contract.     Id. 

8.  Kreager  having  no  interest  in  the  estate,  had  no  power  to  accept 
for  any  of  the  heirs  except  his  constituent.     Id, 

PARTNER. 

1.  After  the  death  of  a  partner,  tw;o  of  the  administrators  sold  the 
decedent's  interest  in  the  firm  at  private  sale  to  a  surviving  partner, 
who  was  also  an  administrator,  at  a  price  less  than  the  value.  Held, 
that  the  sale  was  voidable  at  the  election  of  any  party  in  interest,  and 
all  the  administrators  were  chargeable  with  the  actual  value.  Gilbert's 
Appeal,  266. 

2.  That  the  administrators  acted  in  good  faith  and  under  the  advice 
of  counsel,  would  not  justify  the  transaction.     Id. 

3.  One  of  the  administrators  mingled  the  funds  of  the  estate  with  his 
own  and  used  them  in  his  business.  Heldy  that  the  accountants  were 
chargeable  with  interest  on  the  funds  of  the  estate  thus  treated.    Id, 

PATENT. 

A  patent  cures  all  irregularities  in  surveys.     Fritz  v.  Brandon,  342. 
Survey,  2-4. 

PAUPER. 
Poor. 

PAVING. 

Municipal  Claim. 

PAYMENT. 

1.  Where  a  debtor  owes  more  than  one  debt  to  the  same  creditor, 
and  a  payment  is  made  generally,  the  law  makes  the  application.  Moore 
V.  Km  96, 

2.  Where  money  is  paid  generally  on  a  debt,  it  is  to  be  applied  first 
to  the  interest,  and  then  to  the  extinguishment  of  the  debt.     Id, 

3.  The  interest  notes  were  payable  in  goods ;  when  payments  were 
made  it  was  agreed  that  they  should  be  credited  on  **  the  notes ;"  there 
had  been  no  offer  by  the  debtor  to  pay  in  goods  :  Held  to  be  payment 
on  the  debt  evidenced  by  all  the  notes.     Id. 

4.  When  payment  of  a  debt  is  to  be  in  goods,  failure  to  pay  or  offer 
to  pay  in  goods,  according  to  agreement,  fixes  the  liability  of  debtor  to 
pay  in  money.    Id, 

Director,  12, 13.  Forged  CEnciL.  Unseated  Land,  1-7,  13.  Will, 
1,  2,  7,  13,  14. 
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PERPETUATING  TESTIMONY. 
Deposition,  3,  4. 

PHILADELPHIA. 

1.  The  Act  of  April  19th  1843,  relating?  to  defences  to  municipal  claims 
in  **the  incorporated  districts  of  Philadelphia  county,"  is  a  restrainiug 
act,  which  takes  away  a  defence  that  the  law  would  otherwise  allow ;  it 
is  to  be  construed  strictly  and  confined  to  the  corporations  and  districts 
expressly  described  in  it ;  it  was  not  intended  to  embrace  the  city  of 
Philadelphia.     Philadelphia  v.  Edwards^  62. 

2.  The  Act  of  February  2d  1854  (Consolidation  Act),  which  takes  the 
districts  mentioned  in  the  Act  of  1843  into  the  city,  does  not  extend  the 
provisions  of  the  latter  act  to  the  enlarged  city.     Id. 

3.  The  Act  of  1843  is  impliedly  repealed  by  the  Consolidation  Act    Id. 

4.  If  the  commissioner  nad  authority  to  contract  for  the  paving,  he 
was  bound  to  do  it  in  conformity  with  the  ordinance.     Id. 

Fine,  3. 

PLEADING. 

1.  The  declaration  in  an  action  for  malicious  arrest  was  general ;  un- 
der it  only  such  general  damages  as  the  law  presumes  would  follow 
from  the  arrest  could  be  recovered.     Stanjield  v.  Phillips,  73. 

2.  To  recover  special  damages,  the  declaration  should  set  out  with  par- 
ticularitjr  the  causes  which  produced  them.     Id. 

3.  Evidence  of  special  damages  can  be  given  only  where  they  have 
been  properly  averred  in  the  declaration.     Id. 

4.  Mortgagor  sued  mortgagee  for  not  entering  satisfaction  on  a  mort- 
gage which  mortgagor  alleged  had  been  paid ;  afterwards  mortgagee 
issued  a  sci.  fa.  on  the  mortgage,  and  also  entered  judgment  on  the 
bond  accompanying  it ;  the  mortgagor  obtained  a  rule  to  open  the  judg- 
ment. Pending  all  these  proceedings  the  parties  made  an  agreement 
that  the  suit  for  not  entering  satisfaction  ana  the  issue  on  opening  the 
judgment  should  be  stayed,  **  and  the  issues  and  questions  arising  therein 
be  settled  and  determined  by  the  final  judgment"  in  the  sci.  fa.  There 
was  a  verdict  for  the  mortgagor  in  the  sci.  fa.  The  mortgagee  in  the 
action  against  him  for  not  entering  satisfaction  pleaded  that  the  mort- 
gagor h£i  agreed  "  that  the  issue  and  questions  arising  in  this  suit  should 
be  settled  by  the  final  judgment"  in  the  sci.  fa.  Heldj  that  the  plea 
was  bad,  either  as  in  abatement  or  in  bar,  or  as  a  plea  of  submission 
and  award.     Hauberi  v.  Haworth,  78. 

5.  The  verdict  for  the  mortgagor  in  the  sci.  fa.  was  conclusive  that 
the  mortgage  had  been  paid,  and  therefore  the  mortgagee  was  in  default 
in'  not  entering  satisfaction  on  the  mortgage.     Id. 

6.  The  agreement  was  not  a  bar  to  the  action  for  not  entering  satisfac- 
tion ;  it  was  that  the  issues,  &c.,  in  that  case  should  be  determined  ac- 
cording to  the  judgment  in  the  sci.  fa. 

7.  Walter,  an  agent  for  the  sale  of  machines,  appointed  Pownall  Jiis 
agent ;  he  employed  Bair  to  assist  him,  Bair  to  receive  a  certain  com- 
pensation from  Pownall  for  each  machine  sold  ;  he  sold  four  machines, 
one  on  credit,  negligently,  to  a  man  who  was  insolvent,  by  which  there 
was  a  loss  to  a  greater  amount  than  the  compensation  for  the  sale  of 
the  four  machines,  for  which  loss  Pownall  was  answerable  to  Walter  : 
HMy  that  Bair  was  liable  to  Pownall  for  the  whole  loss.  Pownall  v. 
Bair,  403. 

8.  In  assumpsit  in  the  common  counts  by  Bair  against  Pownall  for 
his  compensation :  Held,  that  under  the  plea  of  non-assumpsit,  Pownall 
might,  without  notice  of  special  matter,  make  defence  for  the  whole 
loss,  and  was  not  limited  to  defalk  the  compensation  for  one  machine. 
Id. 

9.  The  action  being  for  compensation  under  a  contract  for  employ- 
ment, the  misfeasance  went  directly  to  the  consideration,  and  the  de- 
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fendant  might  prove  whatever  would  show  that  ex  ctquo  et  bono  the 
plaintiff  should  not  recover.     Pownall  v.  Bair^  403. 

10.  The  non-joinder  of  a  co-contractor  can  be  taken  advantage  of  only 
by  plea  in  abatement.     Evans  v.  Reed,  423. 

11.  If  the  declaration  is  on  an  individual  contract,  a  joint  contract  is 
not  a  variance.    Id. 

Amendment,  4, 5.  Attachment,  4.  Indictment.  Licbnbb,  3.  Me- 
chanics' Lien.     Second  Conviction,  1. 

POINT. 

1.  The  object  of  a  point  is  to  obtain  a  clear  and  reliable  instruction 
to  aid  the  jury  in  the  formation  of  an  intelligent  verdict.  Mc Kinney  v. 
Snyder,  497. 

2.  The  court  should  decline  to  receive  a  point  when  it  is  so  ob- 
scurely worded  as  to  confuse  the  jury.     Id, 

POLICE  COURTS. 
Fine. 

POOR. 

1 .  An  order  of  removal  of  a  pauper  unappealed  from  is  conclusive  ; 
where  under  such  order  the  pauper  has  been  accepted,  there  can  be  no 
reovery  against  the  accepting  district  for  costs  and  charges.  Renovo 
V.  Half'Moon,  301. 

2.  The  overseers  of  H.  placed  an  insane  pauper  in  the  State  Lunatic 
Asylum  and  served  an  order  of  removal  on  the  overseer  of  R. ;  there 
was  no  appeal  from  the  order :  the  pauper  was  not  accented.  Held, 
under  the  23d  sect,  of  Act  of  June  13th  1836,  the  Court  of  (Quarter  Ses- 
sions had  not  jurisdiction,  on  application  by  H.,  to  decree  against  R. 
payment  of  the  charges.  &c.,  for  maintenance,  &c,,  unless  the  petition 
set  out  that  a  demand  had  been  made  and  there  had  been  neglect  to 
pay.     Id. 

PORT  WARDEN'S  LINE. 

A  vessel  laden  was  lying  at  a  wharf  in  Philadelphia,  within  the  port 
warden's  line  on  the  Delaware  ;  it  was  attempted  to  move  her  hj  a  line 
attached  to  another  wharf,  extending  to  the  port  warden's  line  ;  in  doing 
so  she  went  aground  on  a  rock,  part  of  the  natural  bed  of  the  river, 
and  went  to  pieces.  Hdd,  that  under  the  Act  of  February  2d  1854, 
sect  28,  the  city  was  not  liable  for  the  injury  to  the  vessel  by  reason  of 
not  removing  the  rock.    Snyder  v.  Philadelphia,  23. 

POSSESSION. 

Attachment,  8,  9,  16.  Bailor  and  Bailee.  Bankrupt,  7.  Gift, 
1-4.     SuNDAT,  3.  4.     Unseated  Land,  1,  2. 

POWER. 

1.  The  power  to  execute  and  issue  bonds,  contracts  and  other  certifi- 
cates of  indebtedness  belongs  to  all  corporations,  public  and  private, 
and  is  inseparable  from  their  existence.     Waits* s  Appeal^  370. 

2.  The  power  to  contract  necessarily  involves  the  power  to  create  a 
debt.     Id. 

Authority.    Register. 

PRACTICE. 

1.  A  mechanics'  claim  cannot  be  amended  after  the  statutory  period 
for  filing  the  claim.     Dearie  v.  Martin,  65. 

2.  An  ordinance  of  Philadelphia  required  owners  to  pave  in  front  of 
their  property,  and  on  neglect,  after  twenty  days'  notice,  "left  or 
placed  on  the  premises,  if  the  owner  was  unknown  or  could  not  be 
found,"  the  commissioner  of  highways  should  pave,  and  file  a  lien  for 
the  cost.     A  notice  to  pave  was  placed  on  the  premises,  *'  under  a  stone 
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which  coYered  it  entirely/^     HM^  not  to  be  a  sufficient  notice  to  the 
owners.     Philadelphia  v.  Edwards,  62. 

3.  The  motion,  &o.,  for  a  rule  on  garnishees  under  the  56th  sect,  of 
June  13th  1836  (Attachments),  may  be  regulated  by  a  standing  order 
under  the  power  of  the  court  to  regulate  its  practice.  Dougherty  v. 
Thayer,  172. 

4.  The  rule  on  the  garnishee  to  answer  is  of  right,  not  of  discretion. 
Id. 

5.  A  general  rule  is  a  standing  order  to  accept  the  motion  and  grant 
it  whenever  asked  for  in  a  prescribed  form  of  practice.    Id, 

(Criminal.) 

6.  Where  upon  a  conviction  of  murder  in  the  first  degree  the  record 
does  not  show  that  before  sentence  the  prisoner  was  asked  if  he  had 
anything  to  say  why  sentence  should  not  be  pronounced,  it  is  error, 
and  the  sentence  wiU  be  reversed  and  the  record  remitted  that  he  may 
be  sentenced  afresh.     McCue  v.  Commonwealth,  185. 

7.  An  action  was  **  Waite  against  Palmer,"  and  the  declaration  was 
on  a  note  from  Palmer  to  Waite,  January  27th  1873 ;  the  form  of  action 
and  pleadings  were  amended  so  as  to  be  **  Morris,  to  the  use  of  Waite," 
&c. ;  on  the  trial  the  plaintiff  was  allowed  to  recover  on  a  note.  Palmer 
to  Morris,  dated  January  27th  1871 :  Held  to  be  error,  but  as  it  was 
amendable  below,  the  defendant  in  error  was  allowed  to  amend  in  the 
Supreme  Court  upon  payment  of  the  costs  in  error  including  the  paper- 
book.     Waite  V.  Palmer,  192. 

8.  The  rule  is  to  allow  an  amendment  in  the  Supreme  Court  or  treat 
the  record  as  amended,  where  it  is  in  furtherance  of  justice  and  the 
case  has  been  tried  on  its  merits,  if  no  real  injury  will  be  done  to  the 
party  complaining  of  it.     Id, 

9.  A  decree  pro  con/esso  cannot  be  made  upon  a  libel  in  divorce.  If 
either  party  does  not  attend,  the  court  must  aecide  on  testimony  taken 
ex  parte.    Eilborn  v.  Field,  194. 

10.  On  a  judgment  of  nonsuit,  the  court  below  being  better  able  to 
judge  of  the  force  of  the  evidence,  the  necessity  of  a  clear  and  prepon- 
derating weight  of  evidence  in  favor  of  an  absolute,  original  and  per- 
sonal promise,  is  greater  where  the  court  of  error  is  called  upon  to 
reverse  the  judgment  of  the  lower  court;  it  should  plainly  appear  that 
the  plaintiff  had  a  case  that  should  have  gone  to  the  jury.  Haverly  v. 
Mereur,  257. 

11.  Where  a  nonsuit  is  entered  in  the  court  below,  a  writ  of  error  lies 
only  to  the  refusal  of  the  court  in  banc  to  take  it  off.  A  writ  of  error 
directly  to  the  judgment  of  nonsuit  will  be  quashed.     Id. 

12.  The  defendants,  under  a  rule  of  court,  struck  ex  parte  twelve 
names  from  the  jury  list ;  at  the  trial  it  was  proper  to  select  the  jury 
from  those  remaining.     Long  v.  Spencer,  303. 

(Road.) 

13,  A  rule  of  court  was,  that  when  a  procedure  for  a  road  had 
finally  failed,  another  application  for  such  road  should  not  be  acted  on 
for  one  year.  A  road  had  been  reported  and  on  technical  grounds  set 
aside.  Held,  that  the  view  had  not  **  finally  failed,"  and  the  case  was 
not  within  the  rule.     Franconia  Road,  316. 

14.  For  the  purpose  of  curing  technical  defects,  new  viewers  may  be 
appointed  on  the  old  petition.     Id. 

15.  Exceptions  to  a  road  were  filed  August  19th  1872  ;  the  hearings  on 
the  exceptions  were  continued  from  time  to  time  without  decision  until 
May  2d  1874,  when  the  road  was  confirmed.  Held,  that  an  applica- 
tion for  a  review  was  then  too  late.     Id. 

16.  If  technical  exceptions  be  not  brought  to  the  notice  of  the  court  in 
a  formal  manner  and  at  a  proper  time,  it  will  be  presumed  that  the 
party  elects  to  proceed  on  the  merits.     Watts'^  s  Appeal,  370. 

17.  Cross-examination  must  be  confined  to  matters  as  to  which  the 
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witness  has  been  examined  in  chief,  or  to  such  questions  as  may  tend 
to  show  the  bias  and  interest  of  the  witness.     Hopkinson  v.  Leeds.  396. 

18.  A  caveat  to  a  will  suggesting  facts  was  filed  ;  the  register  heard  evi- 
dence, and  on  an  oral  request  directed  an  issue  in  the  Common  Pleas, 
On  appeal  to  the  Register's  Court  one  reason  was  that  the  request  was 
not  in  writing ;  that  court  properly  decided  that  such  request  might  be 
filed  with  the  register  nunc  pro  tunc.     Mc  Carter* s  Appeal,  401. 

19.  No  appeal  lies  from  the  decision  of  the  register  directing  an  issue  ; 
it  is  not  a  definitive  judicial  sentence  or  decree  from  which  only  an  ap- 
peal lies.     Id. 

20.  The  case  passed  to  the  Common  Pleas  on  the  precept  of  the  reg- 
ister, which  was  not  superseded  by  the  appeal.    Id. 

21.  The  action  of  the  Register's  Court  was  not  a  subject  of  appeal 
to  the  Supreme  Court,  and  the  case  remained  in  the  Common  Fleas. 
Id. 

(Criminal.) 

22.  Misdemeanor  and  felony  may  be  joined  in  an  indictment,  except 
where  the  ofi*ence8  are  repugnant  in  their  nature  and  legal  incidents, 
and  the  trial  and  judgment  so  incongruous  as  to  tend  to  deprive  the 
defendant  of  some  legal  advantage.     Stevick  v.  Commonwealth,  460. 

23.  Under  the  Act  of  April  3d  1872,  the  defendant  is  incompetent  to 
testify  if  there  be  a  count  for  felony  joined  with  that  for  misdemeanor. 
Id. 

24.  It  seems  in  such  case  that  the  advantage  of  the  act  can  be  secured 
only  by  asking  that  the  several  charges  be  separately  tried.     Id. 

25.  In  an  indictment  against  a  brewer  in  Blair  county,  which  had 
adopted  the  Local  Option  Law,  for  selling  beer  without  license,  he 
pleaded  specially  the  proviso  in  the  Act  of  1866  and  his  treasurer's 
license  ;  the  Local  Option  Law  being  a  general  law,  it  was  not  necessary 
for  the  Commonwealth,  in  order  to  take  advantage  of  it,  to  reply  the 
law,  nor  that  Blair  county  had  adopted  it.  Rauch  v.  Commonwealth^ 
490. 

26.  A  court  will  take  judicial  notice  of  things  which  are  public  in 
their  efi*ect8  and  relations  and  ought  to  be  known  within  their  jurisdic- 
tion.    Id. 

27.  A  law  required  the  imposition  of  a  fine  upon  conviction  for  the 
first  offence  in  unlawfully  selling  liquor,  and  imprisonment  for  a  second 
similar  offence.  Held,  that  in  order  to  subject  the  defendant  to  impri- 
sonment it  must  be  charged  in  the  indictment  that  he  had  before  been 
convicted  of  such  offence  ;  the  rule  applies  to  misdemeanors  as  well  as 
felonies.     Id. 

28.  A  defendant  was  *'  convicted  of  unlawfully  selling  liauor ;  and 
immediately  afterwards,  before  the  same  judge,  was  convicted  of  a  sec- 
ond sale  ;  on  an  indictment  not  charging  that  it  was  a  second  offence 
the  court  sentenced  him  to  imprisonment  as  for  a  second  offence.'' 
Held  to  b<!  error,  and  the  sentence  was  reversed.     Id. 

29.  In  imposing  a  sentence,  to  leave  to  a  judge  to  determine  outside 
of  the  record  that  the  offence  has  been  committed,  subjects  the  defend- 
ant to  an  unconstitutional  mode  of  trial ;  it  is  a  fact  which  must  be  de- 
termined by  a  jury.     Id. 

30.  An  indictment  for  unlawfully  selling  liquor  was  found,  leaving  a 
blank  for  the  name  of  the  person  to  whom  the  liquor  was  sold.  On  the 
trial,  after  a  witness  had  been  examined,  the  court  allowed  a  name  to  be 
inserted.  Held,  to  be  proper  under  the  13th  sect  of  Act  of  March  31  st 
1860  (Criminal  Procedure).     Rough  v.  Commonwealth^  495. 

31.  A  sound  discretion  must  be  exercised  by  the  court  below  under  this 
act  in  each  case  upon  its  circumstances.    Id. 

32.  The  defendant,  before  the  jury  was  sworn,  could  have  moved  to 

Sfuash  the  indictment,  and  the  court  could  have  sent  it  to  the  grand  jury 
or  amendment  or  held  the  defendant  to  answer  a  new  indictment    la. 
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33.  The  indictment  after  the  insertion  stood  as  if  the  indictment  had 
been  found  with  the  name  in  it.     Bough  t.  Commonwealth^  495. 

34.  The  object  of  a  point  is  to  obtain  a  clear  and  reliable  instruction 
to  aid  the  jury  in  the  tormation  of  an  intelligent  verdict.  McKinney  v. 
Snyder,  497. 

35.  The  court  should  decline  to  reoeive  a  point  when  it  is  so  ob- 
scurely worded  as  to  confuse  the  jury.     Id, 

Exemption,  1-3,  7.  Guardian  and  Ward,  1-8,  Judicial  Noticb. 
Probate  op  Will.    Satisfaction, 

PREMIUxM. 

1.  By  Act  of  Assembly,  a  loan  association  was  authorized  to  lend 
to  its  stockholders,  and  the  borrower  might  repay  the  loan  at  any  time  ; 
if  repaid  before  the  end  of  the  eighth  year,  there  should  be  refunded  to 
the  borrower  one-eighth  of  the  premium  of  every  year  of  the  eight  years 
unexpired.  **  In  case  of  a  recovery  of  loans  by  process  of  law,  when 
the  amount  collected  by  or  distributed  to  the  corporation  shall  exceed 
the  amount  of  the  loan  taken  by  the  borrower,  &c.,  the  money  shall 
be  re-loaned  and  the  excess  recovered  beyond  the  amount  required  to 
pay  the  loan,  &c.,  shall  be  returned  to  the  borrower,  &c.,  provided  that 
if  the  premium  offered  for  the  re-loan  shall  be  greater  than  that  origi- 
nally given  by  the  borrower,  the  amount  of  the  original  premium  only 
shall  be  paid  by  the  corporation."  A  loan  of  $1500  was  made  May  17th 
1869,  the  premium  being  $153.  By  legal  process,  April  24th  1871,  the 
property  on  which  the  loan  was  secured  was  sold  by  the  sheriff,  and 
the  association  received  the  full  amount  of  the  loan,  &c.  They  again 
lent  the  same  sum  at  a  premium  of  $180.  Held^  that  the  borrower 
was  entitled  to  receive  from  the  association  the  first  premium  of  $153. 
Flounders  v.  Uawley^  45. 

2.  The  act  does  not  require  any  borrower  to  pay  the  premium  on  any 
loan  for  a  greater  number  of  years  than  he  retains  it ;  nor  can  the  as- 
sociation on  a  re-loan  keep  both  the  original  and  second  premium  for 
the  same  period  of  time.     Id, 

Insurance.    Loan  Association.    Mistake. 

PRESUMPTION. 

Devisavit  vel  non,  5.  Director,  8.  Eminent  Domain,  3.  Murder, 
2,  3.     Survey,  1,  2.     Unseated  Land,  2,  5. 

PRICE. 

Administrator,  2,  3.    Warranty,  3-6, 

PRINCIPAL. 

Agent.    Trust,  5. 

PRIORITY. 

Appropriation,  1-3.    Execution. 

PROBATE  OF  WILL. 

1.  Charles  made  a  will  devising  land  to  two  sons  at  a  valuation  ;  it  was 
witnessed  by  two  witnesses.  The  will,  when  presented  for  probate, 
showed  an  erasure  of  the  valuations  and  other  valuations  interlined. 
One  of  the  witnesses  having  died,  his  writing  was  proved  and  the  will 
admitted  to  probate  by  the  register.  In  an  issue  on  appeal,  the  will  was 
admitted  as  primft  facie  under  the  probate.  The  surviving  witness  tes- 
tified that  the  alteration  was  made  after  the  execution  by  direction  of 
the  testator,  afterwards  re-acknowledged  before  the  same  two  witnesses ; 
the  handwriting  of  the  deceased  witness  was  proved  on  the  issue.  Hdd^ 
that  the  paper  as  offered  was  not  proved  as  a  will.   Charles  v.  Huber^  448. 

2.  The  evidence  of  the  Rurviving  witness  contradicted  the  prima  facies 
of  the  probate,  and  the  altered  will  stood  on  the  proof  of  but  one  wit- 
ness, and  was  therefore  unproved.     Id, 
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Divorce,  1. 

PROMISE. 

Parol  Evidence.  Statute  op  Frauds.  Statute  of  Limitation, 
2-4. 

PROPERTY. 

Bailor  and  Bailee.    Director. 

PUBLIC  POLICY. 

A  contract  between  husband  and  wife  pending  proceedings  in  divorce 
to  pay  her  a  sum  of  money,  the  consideration  of  which  was,  in  whole  or 
in  part,  that  she  would  not  oppose  the  divorce,  is  void.  Kilbom  v. 
FUld,  194. 

PURCHASE-MONEY. 

Partition,  1-3,  6,  7. 

PURCHASER. 

Bankrupt,  4-7.  Director,  3,  4,  12,  13.  Trust,  1-4.  Unseated 
Land,  9-13. 

QUARTER  SESSIONS. 

Amendment,  1-3.    Poor.    Railroad,  9. 

RAILROAD. 

1.  A  road  was  laid  out  over  plaintiff's  land,  opened  and  used  by  the 
public.  A  railroad  company  appropriated  the  road  and  laid  their  track 
upon  it,  without  an  assessment  of  damages  under  the  General  Railroad 
Law.  The  company  under  the  same  law  made  a  new  road  to  supply  its 
place,  and  the  other  road  was  abandoned  without  a  formal  vaca^on. 
Hddj  that  the  owner  of  the  soil  of  the  original  road  might  recover  it  in 
ejectment.     Phillips  v.  Dunkirk^  W.  &  P.  Railroad  Co,y  177. 

2.  The  owner  had  not  been  divested  of  his  right  to  the  soil,  only  of 
the  surface,  so  far  as  was  required  for  |)ublic  convenience.     Id. 

3.  A  corporation  to  construct  a  railroad  had  no  greater  right  to 
occupy  lana  than  an  individual,  except  so  far  as  the  right  is  conferred 
bv  statute,  and  it  would  be  responsible  for  damages  for  the  occupation. 

/a. 

4.  The  authority  in  the  General  Railroad  Law  to  a  railroad  company 
occupying  a  public  road,  to  supply  it  by  another  road  made  at  their 
expense,  does  not  divest  the  right  of  the  owner  of  the  soil  to  damages 
for  occupying  the  road  by  a  railroad.     Id. 

5.  The  right  of  eminent  domain  will  not  be  presumed  to  exist  in  a 
corporation  unless  by  express  legislative  grant.  Such  presumption  does 
not  arise  from  the  General  Railroad  Law,  February  19th  1849.     Id. 

6.  When  a  new  road  is  made  by  a  railroad  company  to  supply  the 
place  of  one  occupied  by  the  railroad,  the  old  road  is  legally  vacated, 
and  the  owner's  right  to  the  occupancy  of  the  land  is  vested  eo  instanU. 
Id. 

7.  A  railroad  was  laid  on  a  public  road ;  the  company  thereby  be- 
coming liable,  under  Act  of  February  19th  1849,  to  construct  a  new  road 
in  its  place.  The  township  in  which  the  road  was  could  not  release 
the  company  from  their  liability  to  make  the  road.  Snow  v.  Dterfidd 
Township^  181. 

8.  The  township  could  not  exercise  the  special  powers  of  the  com- 
pany, in  laying  out  the  new  road,  the  payment  of  damages  and  construct- 
ing the  road.    Id. 

9.  Road  commissioners  were  authorized  by  statute  to  lay  out  roads 
and  report  to  the  Quarter  Sessions,  subject  to  their  confirmation.    The 
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railroad  company  laid  their  road  on  a  public  road,  and  irpon  payment 
of  a  sum  of  money,  the  township  released  them  from  making  the  road ; 
the  commissioners  constructed  the  road  which  the  company  should  have 
made,  without  having  it  laid  out  according  to  law ;  the  commissioners 
were  paid  by  the  township  treasurer  for  its  construction.  A  road  was 
afterwards,  duly  laid  out  on  the  ground  of  that  constructed  hj  the  com- 
missioners and  was  duly  confirmed.  Hdd,  that  the  money  paid  the  com- 
missioners might  be  recovered  from  them  by  the  township.  Snow  v. 
Deerfield  Township,  181.  * 

10.  It  is  the  duty  of  an  engineer  approaching  a  highway,  if  danger  is 
to  be  apprehended,  to  give  warning  by  sounding  the  whistle,  or  other 
sufficient  alarm  ;  the  failure  to  do  so  is  negligence  per  se^  to  be  deter- 
mined by  the  court.  Philadelphia,  W,  &  B.  Railroad  Co,  v.  Stinger, 
219. 

11.  A  wanton,  unnecessary  sounding  of  the  whistle  is  negligene.    Id. 

12.  A  railroad  company  having  a  chartered  right  to  propel  their  cars 
by  steam,  are  not  responsible  for  injuries  resulting  from  the  proper  use 
01  such  agency.     Id. 

13.  Whether  alarming  a  horse  and  causing  an  accident  by  a  rapidly- 
moving  train,  or  sounding  a  whistle,  will  make  the  company  liable  for 
damages,  depends  upon  whether  it  was  from  want  of  proper  care  in 
those  in  charge  of  the  train.     Id. 

14.  What  would  be  due  care  in  running  a  train  through  a  sparsely 
settled  rural  district  might  be  negligence  in  approaching  a  large  city. 
Id. 

15.  A  train  was  passing  through  a  city  on  a  railroad  which  had  a 
number  of  short  curves,  so  that  persons  could  see  the  train  but  for  a 
short  distance ;  it  was  crossed  by  several  streets  and  passed  over  a  river 
on  a  drawbridge  ;  the  rule  of  the  company  required  that  the  whistle 
should  be  sounded  about  a  certain  point,  to  warn  the  bridge-tender  and 
persons  about  to  cross  at  other  streets.  Held,  the  use  of  the  whistle  at 
that  point  in  the  ordinary  manner  was  not  negligence.     Id. 

16.  If  the  whistle  had  not  been  sounded'  at  such  point  and   one  had 
'*  been  injured  by  reason  of  the  omission,  it  would  have  been  negligence 

per  se.     Id. 

17.  A  railroad  company  constructed  their  road  without  legal  proceed- 
ings to  appropriate  tne  land  on  which  it  was  located  and  without  ob- 
jection by  the  owners.  Afterwards  proceedings  to  assess  damages  were 
commenced ;  they  were  compromised  and  released.  Held,  that  the  title 
of  the  company  was  not  through  this  proceeding,  but  by  the  original 
occupation  without  objection  by  the  owners.     Lawrence^ s  Appeal,  365. 

18.  The  release  did  not  operate  as  an  original  conveyance,  but  as  a  dis- 
charge of  the  damages  for  the  entry  and  occupation.     Id. 

19.  After  the  construction  of  the  road,  but  before  the  release,  the  tract 
on  which  it  was  located  was  leased  to  the  defendants.  Held,  that  they 
took  it  subject  to  the  right  of  way  of  the  company  over  the  surface.    la. 

20.  The  measure  of  damages  to  an  owner  for  the  location,  &c.,  of  a 
railroad  through  his  land,  is  the  difference  between  the  value  of  the 
property  as  a  whole  before  the  opening  of  the  road  and  the  value  as 
affected  by  the  road.  East  Brandywine  &  Wca/nesburg  Railroad  Co.  v. 
Ranch,  454. 

21.  The  declarations  of  the  owner  of  the  land  as  to  its  value,  his  offer 
of  it  at  a  fixed  price  and  sale  of  a  portion  of  it,  are  evidence  on  the 
question  of  damages,  as  constituting  his  estimate  of  its  value.     Id. 

22.  The  charter  of  a  railroad  company  cannot  be  attacked  collaterally 
for  bad  faith  in  obtaining  it.  Garrett  v.  Dillshurg  &  M.  Railroad  Co., 
465. 

23.  The  Act  of  April  4th  1868,  authorizes  the  formation  of  railroad 
corporations,  by  persons  subscribing  articles  of  association  which  are 
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to  be  filed  with  the  secretary  of  the  Commonwealth,  &o.,  and  become 
the  charter  of  the  company,  but  not  until  $9000  per  mile  have  been  sub- 
scribed and  ten  per  cent,  paid  in  good  faith ;  no  subscription  to  be  taken 
without  the  payment  of  ten  per  cent.  Garrett  subscribed  the  articles 
for  such  corporation,  but  did  not  pay  the  ten  per  cent. ;  the  articles  were 
filed  and  the  certificate  of  charter  issued.  In  a  suit  against  Garrett  for 
his  subscription  after  issuing  the  certificate :  Held,  that  he  was  liable, 
although  he  had  not  paid  the  ten  per  cent.  GaiTeit  v.  DUUhurg  &  M, 
Hailrdad  Co,,  465. 

24.  Until  the  requisite  number  of  subscriptions  and  $9000  per  mile 
have  been  obtained,  the  project  is  experimental  and  the  association 
binds  no  one.     Id, 

25.  Until  the  association  is  ready  to  file  the  articles  of  association, 
a  subscriber  may  withdraw.     Id. 

26.  If  a  subscriber  suffers  his  name  to  remain  and  the  articles  to  be 
filed  his  obligation  is  final,  and  he  cannot  set  up  his  omission  against 
his  associates.     Id. 

Contributory  Negligence,  1.    Negligence,  6-15,  21-24, 

RECOGNISANCE. 

Partition,  6-8. 

RECORD. 

Amendment.    Second  Conviction. 

RECORDING  LAWS. 

An  assignment  of  a  bankrupt's  land  by  a  register  to  .an  assignee 
in  bankruptcy,  not  acknowledged  or  proved,  as  required  by  the  laws  of 
Pennsylvania,  cannot  be  recorded  in  that  state.  Zeigler  v.  Shomo, 
357. 

REDEMPTION. 

Unseated  Land,  1,  3,  4. 

REGISTER. 

1.  Sect.  22,  art.  5  of  the  Constitution,  requiring  the  erection  of  sepa- 
rate Orphans'  Courts  in  counties  containing  more  than  I50,(KX)  inhabi- 
tants, and  constituting  the  register  clerk  of  such  court,  is  designed  to 
establish  a  new  tribunal  for  the  administration  of  that  branch  of  the 
law  and  to  provide  for  its  new  officials.     French  v.  CommonwecUth,  339. 

2.  It  withholds  from  the  former  clerk  of  an  Orphans'  Court  the  nfewly- 
created  powers  and  duties  pertaining  to  a  clerk  of  the  new  court.     Id. 

3.  The  Act  of  May  19th  1874,  providing  for  the  erection  of  a  sepa- 
rate Orphans'  Court  in  Luzerne  county,  &c.,  substantially  re-enacts  the 
constitutional  requirement.     Id. 

4.  The  register  of  wills  in  such  counties  had  no  such  vested  right  to 
his  office  as  to  preclude  the  people  from  abolishing  the  office  or  abridg- 
ing the  term  by  the  New  Constitution.     Id. 

5.  A  register  of  wills  of  Luzerne  county  was  commissioned  in  1S72 
for  three  years;  in  1873  a  clerk  of  the  Orphans'  Court  was  commis- 
sioned for  three  years ;  in  1874  a  separate  Orphans'  Court  was  estab- 
lished. Held,  that  under  the  New  Constitution,  the  register  was  clerk 
of  the  Orphans'  Court.     Id. 

6.  The  former  Orphans'  Court  having  been  abolished  by  the  Consti- 
tution, the  powers  and  duties  of  the  clerk  fell  with  it.    Id, 

Appeal.    Bankrupt,  4. 

REGISTER'S  COURT. 
Appeal. 

RELATION  BACK. 

An  owner  of  ground  having  erected  part  of  a  building,  ceased.  He 
sold  the  ground,  all  the  claims  for  building  having  been  paid.     A  judg- 
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RELATION  BACK. 

ment  was  entered  against  his  vendee,  who  more  than  six  months  after- 
wards commenced  again  and  finished  the  building.  Hdd,  that  under 
the  Act  of  April  28th  1840,  sect.  24,  the  last  mechanics'  lien  could  not  be 
carried  back  beyond  the  recommencement  of  the  building.  Fordham's 
Appeal^  200. 

RELEASE. 

Eminent  Domain,  4-6.  Endorser  and  Endorsee,  6.  Qcardian  and 
Ward.     Partition,  5.     Railroad,  7-9.     Rescission,  3. 

RELIEF. 

Equitt  Practice,  1-6.    Guardian  and  Ward.    Poor. 

REMOVAL. 
Poor. 

REPAIR. 

Husband  and  Wife,  1-5. 

REPEAL. 

Corporation  Tax.    Fine,  1.    Municipal  Claim,  4. 

REPEATING. 

Telegraph. 

REPLEVIN. 

Attachment,  16. 

REPORT. 

Lunatic,  1.     Road,  9-11. 

REPUGNANT  CLAUSES. 
Will,  15. 

RESCISSION. 

1.  Miller,  lessee  of  a  colliery,  at  a  rent  per  ton  of  coal  mined,  agreed 
with  plaintiff's  to  sell  them  all  the  coal  mined,  they  agreeing  to  pay  him 
all  cost  of  mining  expenses,  &c. ;  if  plaintiffs  should  be  in  default  for  a 
time  specified,  in  payment  of  the  cost,  expenses,  &c.,  Miller  might  treat 
the  agreement  forfeited.  On  even  date  with  the  agreement  Miller  mort- 
gaged his  leasehold  as  collateral  security  for  his  performance  of  his 
covenants  in  the  agreement.  The  plaintiffs  made  default  in  payment  of 
expenses,  Ak;.,  for  the  time  specified,  and  Miller  gave  them  notice  that 
he  would  annul  the  lease  at  a  time  he  named ;  after  that  time  the 
plaintiffs,  alleging  that  Miller  had  broken  the  covenants  in  his  lease, 
sued  out  the  mortgage.  Hdd^  that  nothing  was  due  on  it,  as  the  agree- 
ment had  been  forfeited  for  the  breach  of  plaintiffs'  own  covenants  in 
it.     Columbia  Coal  Co,  v.  Miller^  246. 

2.  Miller  had  confessed  judgment  to  other  persons,  and  after  the 
breach  of  plaintiffs'  covenants,  and  notice  to  them  of  the  annulling  of  the 
agreement,  the  leasehold  was  sold  under  the  judgments.  Held,  that 
this  was  not  a  breach  by  Miller.    Id, 

3.  The  plaintiffs  not  having  performed  their  covenants  had  released 
Miller  and  enabled  him  to  treat  the  mining  agreement  as  at  an  end.   Id, 

Collateral  Inheritance  Tax,  2.  Endorser  and  Endorsee,  4-6. 
Warranty,  3-6. 

RESERVATION. 

Exemption,  8-10. 

RES  GESTA. 

Declarations,  to  become  part  of  the  res  gestce^  must  have  been  made  at 
the  time  of  the  act  done.     Grim  v.  Bonnellt  152. 
Agent,  3.    Devisavit  yel  non,  2.    Evidence,  2. 
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RESTRAINT  OF  TRADE. 

1.  A  mother  sold  her  place  of  business  and  contracted  that  '^  she  will 
not  engage  in  the  same  business,  directly  or  indirectly,"  in  the  Twenty- 
second  Ward  within  ten  years,  but  would  by  her  counsel  promote  the 
business  of  the  purchaser ;  she  bought  a  lot  and  put  up  buildings  suit- 
able for  the  business  for  her  son  ;  she  (tdvanced  money  to  him  for  carry- 
ing on,  as  she  had  done  to  other  children  in  their  business.  The  master 
found  that  the  business  was  really  that  of  the  son  and  not  that  of  the 
defendant,  was  carried  on  by  him  on  his  own  credit  and  means,  and 
not  by  her.  There  was  no  evidence  of  injury  to  the  purchaser.  Under 
a  bill  to  restrain  her  from  aiding  in  the  business,  permitting  the 
premises  to  be  used  for  the  business,  or  selling  the  property  to  be  used 
for  the  business  :  Held,  under  the  circumstances  an  injunction  should 
not  be  decreed.     Harkinson's  Appeal,  196. 

2.  Agreements  in  restraint  of  trade  generally  are  void  ;  to  be  valid 
they  must  be  limited  in  time  or  partial  in  their  operation  and  supported 
by  a  sufficient  consideration.    la, 

3.  That  a  court  of  equity  may  enjoin  against  the  free  exercise  of  a 
trade,  the  violation  of  the  agreement  should  not  be  doubtful.    Id, 

4.  Certainty  is  an  essential  element  in  the  contract  whose  enforce- 
ment is  sought  by  an  injunction,  and  some  appreciable  damage  should 
be  shown.     Id, 

5.  When  damages  will  compensate  the  benefit  derived  or  the  loss  suf- 
fered, equity  will  not  interfere  by  injunction.     Id, 

RETURN. 

Amendment,  1-3.    Survey.    Warranty,  3-6. 

RETURN-DAY. 
Escape,  2. 

REVIEW. 

Guardian  and  Ward,  4.    Road,  10,  11. 

REVIVAL. 

Bankrupt,  1-3.    Negligence,  27,  28. 

RIGHT. 

Attachment,  2.    Endorser  and  Endorsee,  4-8.    Register,  4. 

RIGHT  OF  WAY. 

Eminent  Domain.    Land-owner. 

RISK. 

Evidence,  1,  2.    Fellow  Servant.    Insurance,  5. 

RIVER  DELAWARE. 

Navigation. 

ROAD. 

1.  An  indictment  set  out  an  Act  of  Assembly — of  April  17th  1869 — 
to  lay  out  a  state  road  ;  averred  that  it  was  laid  out  through  the  proper 
township,  that  all  the  requirements  of  the  act  had  been  complied 
with,  and  that  the  supervisors  of  that  township  had  neglected  to  open 
it.  HMy  that  the  supervisors  were  liable  on  the  indictment.  Comnwn- 
wealth  v.  Reiter,  161. 

2.  The  4th  sect  of  the  act  provided  after  the  report^  Ac,  were  filed, 
the  road  should  be  a  "  public  highway/'  and  upon  notice  it  should  be 
opened,  &o.,  as  other  public  roads.  The  5th  sect,  required  the  super- 
visors, upon  the  request  of  a  person  interested,  *'  who  may  ofl'er  to  ad- 
vance money,"  to  open  *'  any  certain  portion"  of  the  road,  to  take  his 
obligation  for  the  sum  and  let  out  the  opening  to  the  lowest  bidder,  and 
on  refusal  the  supervisors  should  be  liable  to  the  penalties  *^  now  im- 
posed" for  refusing  to  open  roads.  Held,  on  demurrer,  that  the  super- 
visors, on  notice  under  the  4th  section,  were  bound  to  open  the  road, 
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ROAD. 

without  8uoh  advance,  and  expend  the  general  funds  of  the  township 
for  the  purpose.     CommonweaUh  v.  Reiter,  161. 

3.  The  obligation  on  the  supervisors,  under  the  5th  section,  is  to  open 
"  any  certain  portion"  of  the  road  on  request  of  one  interested  who 
will  advance  tne  money.    Id. 

4.  A  supplement  was  enacted,  which  dispensed  with  some  require- 
ments of  tne  act  and  imposed  duties  not  in  it.  The  indictment  was  for 
neglect  of  duty  after  the  supplement  under  its  modifications.  Held, 
that  the  supplement  was  valid  and  the  supervisors  were  liable  under  it. 
Id. 

5.  The  notice  need  not  be  in  writing ;  and  its  reasonableness  was  for 
the  jury,  having  regard  to  the  season  of  the  year  and  the  sufficiency  of 
township  funds.     I^, 

6.  A  railroad  was  laid  on  a  public  road ;  the  company  thereby  be- 
coming liable,  under  Act  of  Februarv  19th  1849,  to  construct  a  new  road 
in  its  place.  The  township  in  which  the  road  was,  could  not  release  the 
company  from  their  liability  to  make  the  road.  Snow  v.  Deerfield 
Township^  181. 

7.  The  township  could  not  exercise  the  special  powers  of  the  company, 
in  laying  out  the  new  road,  the  payment  of  damages  and  constructing 
the  road.     Id, 

8.  Road  commissioners  were  authorized  by  statute  to  lay  out  roads 
and  report  to  the  Quarter  Sessions,  subject  to  their  confirmation.  The 
railroad  company  laid  their  road  on  a  public  road,  and  upon  payment 
of  a  sum  of  money,  the  township  released  them  from  roakms^  tne  road ; 
the  commissioners  constructed  the  road  which  the  company  should  have 
made,  without  having  it  laid  out  according  to  law  ;  the  commissioners 
were  paid  by  the  township  treasurer  for  its  construction.  A  road  was 
afterwards  duly  laid  out  on  the  ground  of  that  constructed  by  the  com- 
missioners and  was  duly  confirmed.  Held,  that  the  money  paid  the 
commissioners  might  be  recovered  from  them  by  the  township.    Id, 

9.  A  rule  of  court  was,  that  when  a  procedure  for  a  road  had  finally 
failed,  another  application  for  such  road  should  not  be  acted  on  for  one 
year.  A  road  had  been  reported  and  on  technical  grounds  set  aside. 
Hdd,  that  the  view  had  not  *'  finally  failed,"  and  the  case  was  not  within 
the  rule.     Franconia  Road,  316. 

10.  For  the  purpose  of  curing  technical  defects,  new  viewers  may  be 
appointed  on  the  old  petition.    Id, 

1 1.  Exceptions  to  a  road  were  filed  August  19th  1872 ;  the  hearings  on 
the  exceptions  were  continued  from  time  to  time  without  decision  until 
May  2d  1874,  when  the  road  was  confirmed.  Held,  that  an  application 
for  a  review  was  then  too  late.    Id, 

Land-ownbr. 

ROCK. 

Navigation. 

RULE  OF  COURT. 

Attachment,  1-3.    Road,  9-11. 

RURAL  DISTRICT. 
Negligence,  12. 

SALE. 

Agent,  5-9.  Attachment,  8-16.  Bailor  and  Bailee.  Director, 
3,  4,  12,  13.  Easement,  6.  Endorser  and  Endorsee,  4-6.  Fraud,  1- 
3.     Mistake.    Partner.    Unseated  Land.    Warranty. 

SANITY. 

Insanity. 
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SATISFACTION. 

1.  Mortgagor  sned  mortgagee  for  not  entering  satisfaction  on  a  mort- 
|2:age  which  mortgagor  alleged  had  been  paid  j  afterwards  mortgagee 
issued  a  sci.  fa.  on  the  mortgage,  and  also  entered  judgment  on  the  bond 
accompanying  it ;  the  mortgagor  obtained  a  rule  to  open  the  judgment. 
Pending  all  these  proceedings  the  parties  made  an  agreement  that  the 
suit  for  not  entering  satisfaction  and  the  issue  on  opening  the  judgment 
should  be  stayed,  '*  and  the  issues  and  questions  arising  therein  be  set- 
tled and  determined  by  the  final  judgment"  in  Ihe  sci.  fa.  There  was  a 
verdict  for  the  mortgagor  in  the  sci.  fa.  The  mortgagee  in  the  action 
against  him  for  not  entering  satisfaction  pleaded  that  the  mortgagor 
had  agreed  **  that  the  issue  and  questions  arising  in  this  suit  should  be 
settled  by  the  final  judgment''  in  the  sci.  fa.  Held^  that  the  plea  was 
bad,  either  as  in  abatement  or  in  bar,  or  as  a  plea  of  submission  and 
award.     Haubert  v.  Haworih,  78. 

2.  The  verdict  for  the  mortgagor  in  the  sci.  fa.  was  conclusive  that 
the  mortgage  had  been  paid,  and  therefore  the  mortgagee  was  in  default 
in  not  entering  satisfaction  on  the  mortgage.     Id, 

3.  The  agreement  was  not  a  bar  to  the  action  for  not  entering  satis- 
faction ;  it  was  that  the  issues,  &c.,  in  that  case  should  be  determined 
according  to  the  judgment  in  the  sci.  fa.  Id. 

SCHOOL  DISTRICT. 

1.  The  31st  sect,  of  Act  of  March  31st  1856,  directing  fines  for  the 
unlawful  sale  of  liquor  to  be  paid  to  the  proper  school  district,  is  not 
repealed  by  the  Acts  of  April  20th  1858,  22d  of  March  1867,  the  78th 
sect,  of  the  Criminal  Procedure  Act  of  March  31st  I860,  nor  the  13th 
sect,  of  the  Judiciary  Article  of  the  Constitution  of  1873.  Common- 
wealth V.  McGuirk,  298. 

2.  The  Acts  of  1858  and  1867  are  supplements  to  the  Act  of  1856,  and 
are  in  pari  materid  with  it.     Id. 

3.  The  fines,  Ac,  referred  to  in  the  13th  sect,  of  the  Judiciary  Ar- 
ticle, relate  only  to  the  police  courts  of  Philadelphia.     Id. 

SEARCH. 

Bankrupt,  6. 

SECOND  CONVICTION. 

1.  A  law  required  the  imposition  of  a  fine  upon  conviction  for  the 
first  offence  in  unlawfully  selling  liquor,  and  imprisonment  for  a  second 
similar  offence.  Hdd^  that  in  order  to  subject  the  defendant  to  im- 
prisonment it  must  be  charged  in  the  indictment  that  he  had  before  "been 
convicted  of  such  offence ;  the  rule  applies  to  misdemeanors  as  well  as 
felonies.     Ranch  v.  Commnnweallh^  490. 

2.  A  defendant  was  '*  convicted  of  unlawfully  selling  liquor ;  and 
immediately  afterwards,  before  the  same  judge,  was  convicted  of  a 
second  sale  :  on  an  indictment  not  charging  that  it  was  a  second  offence, 
the  court  sentenced  him  to  imprisonment  as  for  a  second  offence."    Hdd, 

*        to  be  error,  and  the  sentence  was  reversed.     Id. 

3.  In  imposing  a  sentence,  to  leave  to  a  judge  to  determine  outside 
of  the  record  that  the  offence  has  been  committed,  subjects  the  defend- 
ant to  an  unconstitutional  mode  of  trial ;  it  is  a  fact  which  must  he 
determined  by  a  jury.    Id. 

SENTENCE. 

Amendhint,  1,  2.     Appeal,  1.     Second  Conviction.  _ 

SEPARATE  ESTATE. 
Partition,  4,  5. 

SET-OFF. 

Defalcation. 
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SETTLEMENT. 

Guardian  and  Ward.    Trust,  1. 

SHERIFF. 

1.  A  defendant  arrested  under  a  ca.  sa.  was  permitted  by  the  sheriffs 
deputies,  for  a  compensation,  upon  presenting  himself  at  the  sherifiTs 
office  every  morning,  to  go  at  lar^e  irom  day  to  day  until  he  was  dis- 
charged, upon  giving  bond  to  take  the  benefit  of  the  insolvent  laws : 
ffeldj  that  this  was  a  permissive  escape,  for  which  the  sherifi*  was  liable. 
Hopkinson  v.  Leeds,  396. 

2.  It  is  the  duty  of  a  sheriff  to  keep  a  defendant  under  a  ca.  sa.  in  safe 
and  strict  custody ;  if  the  sheriff  allows  him  to  go  at  large  for  the  short- 
est time,  either  before  or  after  the  return-day  of  the  writ,  he  is  liable  for 
an  escape.     Id, 

3.  It  is  not  a  defence  that  the  prisoner  voluntarily  returned  and  sur- 
rendered himself  to  the  sheriff,  or  that  he  was  subsequently  discharged 
under  the  insolvent  laws.     Id. 

4.  The  attorney  of  the  plaintiff  in  a  ca.  sa.  has  authority  to  consent 
to  defendant's  discharge  rrom  arrest ;  if  he  does,  the  sheriff  is  not  re- 
sponsible for  an  escape.  To  discharge  the  sheriff,  the  evidence  of  the 
consent  should  be  clear,  direct  and  positive.     Id, 

5.  A  prisoner  under  a  ca.  sa.  having  been  permitted  by  the  sheriff  to 
go  at  large,  a  subsequent  assent  of  the  plaintiffs  attorney  to  his  remain^ 
ing  at  large  would  not  relieve  the  sheriff,    id. 

E.XECUTION. 

SHERIFFS  INTERPLEADER. 

Under  the  discretion  given  by  the  Interpleader  Act,  the  court  can  do 
justice  between  the  parties,  including  the  disposition  of  the  whole  costs. 
Ues8  V.  Bcates,  429. 

SPECIAL  MATTER. 

Agent,  6. 

SPECIFIC  PERFORMANCE. 

Equity  Practice,  4.    Trust,  1-4. 

STAMP. 

1.  A  note  was  drawn  by  a  firm  to  their  own  order,  endorsed  by  them 
to  one  of  the  firm  and  by  him  endorsed  to  Cottrell.  Before  maturity 
Cottrell  died,  and  the  note  was  found  amongst  his  papers  unstamped. 
Held,  that  the  want  of  a  stamp  was  not  evidence  that  Cottrell  had  re- 
ceived the  note  without  consideration.     Long  v.  Spencer,  303. 

2.  The  Internal  Revenue  Act  merely  made  the  want  of  a  stamp  a 
disqualification  of  the  instrument  as  evidence.     Id, 

3.  After  the  death  of  Cottrell  his  administrator  procured  the  collector 
to  stamp  the  note.  Hdd,  that  the  note  was  to  be  treated  as  if  stamped 
when  made.    Id, 

STANDING  RULE. 

Attachment,  1-3. 

STATE  LUNATIC  ASYLUM. 

Poor. 

STATUTE  OF  FRAUDS. 

1.  Evidence  to  change  a  contract  relation  between  plaintiff  and  a  third 
party,  and  to  prove  a  promise  to  pay  the  debt  of  another  as  a  new  and 
ori^nal  undertaking  and  not  a  contract  of  suretyship,  must  be  clear  and 
satisfactory ;  otherwise  it  will  fall  within  the  Statute  of  Frauds.  Hav- 
erly  v.  Mercur,  267. 

2.  The  evidence  in  this  case  not  sufficient  to  go  to  the  jury  on  the 
question  whether  the  promise  of  defendant  was  a  personal  undertaking 
and  not  within  the  Statute  of  Frauds.    Id* 

Eyidencb,  32. 
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STATUTE  OF  LIMITATION. 

1.  Kiff  gave  Moore  ten  noteSf  one  payable  each  consecutive  year  with* 
out  interet ;  judgment  was  entered  on  them ;  at  the  same  time  ten  plain 
notes  were  given  for  the  interest,  payable  yearly.  Kiff  made  payments 
to  Moore  from  time  to  time ;  neither  party  made  any  appropriation  of 
these  payments  to  either  debt.  More  than  six  years  after  the  interest 
notes  were  due,  in  a  scire  facias  on  the  judgment,  the  court  charged  "as 
the  interest  notes  are  now  barred  by  the  statute,  these  payments  must 
be  applied  to  the  debt  in  controversy."  Held  to  be  error.  Moore  v.  A't/f,  96. 

2.  An  acknowledgment  of  a  debt  to  take  it  out  of  the  Statute  of  Limitar 
tions  must  be  made  to  the  creditor  or  his  agent.  McKinney  v.  Snyder^ 
497. 

3.  An  acknowledgment  of  a  debt  made  to  the  agent  of  the  creditor 
without  the  knowledge  of  the  debtor  that  he  was  such  agent  has  no  more 
force  than  if  made  to  a  stranger.     Id. 

4.  A  promise  to  pay  to  take  a  debt  out  of  the  statute  ought  to  be 
made  under  circumstances  which  indicate  an  actual  intention  to  pay.  Id, 

5.  The  Act  of  1869  allowing  parties  to  testify  should  prevent  the  re- 
laxing of  any  of  the  rules  of  Taw  under  the  Statute  of  Limitations  and 
of  Frauds.    Id, 

Appropriation,  1.  Director,  11.  Evidbncb,  32.  Negligence,  28. 
Usury,  4, 

STEAM. 

Negligence,  10-14. 

STOCKHOLDER. 
Director. 

STOLEN  DRAFT. 

1.  An  Indiana  bank  drew  on  a  Philadelphia  bank  in  favor  of  the 
cashier  of  a  New  York  bank ;  the  draft  was  stolen,  the  name  of  the 
cashier  (payee)  forged  as  endorser  and  passed  to  defendants,  October 
16th,  in  payment  or  goods  sold  to  the  holder,  the^  giving  to  him  a  check 
on  the  Pnifadelphia  oank  for  the  difference  which  was  drawn,  and  the 
i  raft  endorsed  by  the  defendants  was  deposited  to  their  credit  in  the 
Fame  bank.  After  learning  of  the  fraud,  on  November  2d  the  bank 
demanded  payment  of  the  draft  from  defendants.  Held^  that  the  demand 
was  in  time.     Chambers  v.  Union  Nat.  Bankj  205. 

2.  Under  Act  of  April  5th  1849,  the  amount  of  the  draft  could  be  re- 
covered back  from  the  defendants.     Id. 

3.  The  holder  of  a  draft  which  is  endorsed  and  passed  by  him,  guar- 
anties the  prior  endorsements.     Id. 

STORAGE. 

Bailor  and  Bailee. 

STRAY. 

E    IDENCE,  3,  4. 

STREET. 

Encroachment.     Municipal  Claim. 

SUB-AGENT. 
Agent. 

SUBSCRIBING  WITNESS. 
Devisavit  vel  non,  1-4. 

SUBSCRIPTION. 

1.  The  Act  of  April  4th  1868  authorizes  the  formation  of  mlroad 
corporations,  by  persons  subscribing  articles  of  association,  which  are 
to  be  filed  with  the  secretary  of  the  commonwealth,  &c.,  and  become  the 
charter  of  the  company,  but  not  until  $9000  per  mile  have  been  sub- 
scribed and  ten  per  cent,  paid  in  good  faith  •,  no  subscription  to  be  taken 
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without  the  payment  of  ten  per  cent.  Qarrett  snbscribed  the  articles 
for  such  corporation,  but  did  not  pay  the  ten  per  cent. ;  the  articles 
were  filed  and  the  certificate  of  charter  issued.  In  a  suit  against  Qar- 
rett for  his  subscription  after  issuing  the  certificate :  Held,  that  he  was 
liable,  although  he  had  not  paid  the  ten  per  cent.  Garrett  y,  Dillsburg 
&  M,  Railroad  Co,,  465. 

2.  Until  the  requisite  number  of  subscriptions  and  $9000  per  mile 
have  been  obtained,  the  project  is  experimental  and  the  association  binds 
no  one.    Id. 

3.  Until  the  association  is  ready  to  file  the  articles  of  association,  a 
subscriber  may  withdraw.     Id, 

4.  If  a  subscriber  suffers  his  name  to  remain  and  the  articles  to  be 
filed,  his  obligation  is  final,  and  he  cannot  set  up  his  omission  against 
his  associates.    Id, 

SUNDAY. 

1.  An  executed  contract  is  not  void,  although  made  on  Sunday. 
Chestnut  v.  Harhaugh^  473. 

2.  The  Sunday  law  of  1705  does  not  declare  a  contract  made  on  that 
day  void,  but  the  law  will  not  lend  its  aid  to  enforce  an  executory  con- 
tract so  made.    Id. 

3.  Lyon  sold  to  Chestnut  mules  belonging  to  him  and  in  the  pos- 
session of  Chestnut,  who  gave  his  note  dated  on  Sunday,  which  he 
paid.  Hdd^  that  the  contract  was  not  for  that  reason  void,  if  the  mules 
nad  been  delivered  to  Chestnut  in  pursuance  of  it.     Id. 

4.  The  possession  of  Chestnut  was  prim&  facie  evidence  of  his  title. 
Id. 

SUPERSEDEAS. 
Appeal,  2. 

SUPERVISOR. 

1.  An  indictment  set  out  an  Act  6f  Assembly — of  April  17th  1869 — 
to  lay  out  a  state  road  ;  averred  that  it  was  laid  out  through  Cascade 
township,  and  that  all  the  requirements  of  the  act  had  been  complied 
with,  and  that  the  supervisors  of  that  township  had  neglected  to  open  it. 
Held,  that  the  supervisors  were  liable  on  the  indictment.  Common- 
wealth. V.  ReiteTf  161. 

2.  The  4th  sect,  of  the  act  provided,  after  the  report,  &c.,  were  filed, 
the  road  should  be  a  '*  public  highway,"  and  upon  notice  it  should  be 
opened,  &o.,  as  other  public  roads.  The  5th  sect,  reauired  the  super- 
visors, upon  the  request  of  a  person  interested,  *'  wno  may  offer  to 
advance  money,"  to  open  "  any  certain  portion  "  of  the  road,  to  take  his 
obligation  for  the  sum  and  let  out  the  opening  to  the  lowest  bidder,  and 
on  refusal  the  supervisors  should  be  liable  to  the  penalties  *'  now  imposed  " 
for  refusinjr  to  open  roads.  Held^  on  demurrer,  that  the  supervisors,  on 
notice  under  the  4th  section,  were  bound  to  open  the  road,  without  such 
advance,  and  expend  the  general  funds  of  the  township  for  the  purpose. 
Id. 

3.  The  obligation  on  the  supervisors,  under  the  5th  section,  is  to  open 
**  any  certain  portion  "  of  the  road  on  request  of  one  interested  who  will 
advance  the  money.     Id. 

4.  A  supplement  was  enacted,  which  dispensed  with  some  remiirements 
of  the  act  and  imposed  duties  not  in  it.  The  indictment  was  lor  neglect 
of  duty  after  the  supplement  under  its  modifications.  Heldf  that  the 
supplement  was  valid  and  the  supervisors  were  liable  under  it.     Id. 

5.  The  notice  need  not  be  in  writing  *,  and  its  reasonableness  was  for 
the  jury,  having  regard  to  the  season  of  the  year  and  the  sufficiency  of 
township  funds.     M. 

28  P.  F.  Smith— 37 
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SUPPORT. 

Will,  7-9. 

SUPREME  COURT. 

Amendment,  3-5.    Appeal,  3.    Murder,  3.     Nonsuit.     Trust,  11. 

SURRENDER. 
Escape,  3. 

SURVEY. 

1.  Silliman,  Jaly  Ist  1873,  applied  for  eighteen  tracts  *'  supposed  to 
be  in  Berks  county,"  warrants  were  placed  in  hands  of  Yanderslioe, 
deputy  surveyor  of  Berks;  he  surveyed  them  in  a  single  block  in  North- 
umberland, and  returned  the  surveys  July  16th  ;  there  was  no  evidence 
of  acceptance  ;  a  caveat  was  entered  by  persons  claiming  prior  surveys 
as  interfered  with.  In  October  1873,  6ray,  deputy  surveyor  of  North- 
umberland, having  the  warrants,  located  fourteen  of  the  eighteen  in  a 
single  block,  partly  on  the  former  locations  avoiding  the  interference : 
Held,  that  Uie  presumption  was  that  Silliman  had  abandoned  the  Van- 
derslice  surveys,  that  they  were  not  accepted,  and  that  new  authority 
had  been  given  by  the  surveyor  general  to  locate  the  warrants.  FrUz 
V.  Brandon,  342. 

2.  In  1829  Bitler  obtained  a  warrant  which  was  located  so  as  to  inter- 
fere vrith  three  of  the  fourteen  tracts ;  the  plaintiffs  claimed  under  a 
tax  sale  of  Bitler's  tract,  alleging  that  the  Gray  surveys  were  void :  Held, 
that  evidence  of  patents  for  other  surveys  (beside  the  three)  in  the 
block  was  admissiole  as  showing  confirmation  of  the  Gray  surveys.    Id, 

3.  When  one  person  owns  all  the  warrants  they  may  be  surveyed  in  a 
single  block  by  exterior  lines,  leaving  the  interior  lines  to  be  settled  by 
the  owner.    la, 

4.  A  patent  cures  all  irregularities  in  surveys.    Id, 

5.  A  deputy  surveyor's  authority  is  exhausted  by  his  return,  unless 
there  be  new  authority  from  the  surveyor  general  or  board  of  property. 
Id, 

Unseated  Land. 

TAX. 

1.  The  5th  section  of  the  Corporation  Tax  Act  of  May  1st  1868,  re- 
quiring the  taxes  to  be  deducted  from  dividends  is  not  repealed  by  the 
4th  section  of  Act  of  April  24th  1874,  but  stands  as  a  necessary  pajrt  of 
the  system  intended  to  be  perfected  by  the  Act  of  1874.  Uaiawissa 
Railroad  Co.^s  Appeal,  59. 

2.  No  change  is  made  by  the  Act  of  1874  in  the  nature  of  the  tax.    Id, 
Corporation  Tax.    Marks.    Unseated  Land. 

TAX  SALE. 

1.  A  treasurer's  sale  in  1820  was  made  on  the  8th  of  November,  it 
did  not  appear  that  the  sale  had  been  adjourned  from  the  second  Monday 
of  June  •,  a  deed  was  delivered  in  pursuance  of  the  sale.  The  subsequent 
records  in  the  commissioners'  and  treasurer's  office  were  made  up  as  if 
the  sale  had  been  regular.  Held,  that  the  absence  of  entries  of  aajdum- 
ment  of  the  sale  was  a  defect  of  form  and  an  irregularity  in  the  process 
and  cured  by  the  Act  of  1815.     Coxe  v.  Deringer,  271. 

2.  Where  possession  of  unseated  land  is  not  taken  by  the  purdiaser 
at  treasurer's  sale,  the  mere  lapse  of  time  proves  nothing  in  ravor  of  a 
title ;  the  older  the  title  without  claim  the  weaker.    Id. 

3.  Land  was  bought  at  treasurer's  sale  by  the  commissioners ;  they 
executed  a  deed  to  a  purchaser  from  them,  reciting  the  performance  or 
all  the  conditions  requisite  to  support  the  title  conveyed ;  the  proceedings 
were  spread  on  the  records  and  their  regularity  not  questioned  by  the 
county  authorities.  Held  to  be  facts  from  which  the  jury  mi^ht  find 
that  the  directions  of  the  Act  of  Assembly  bad  been  complied  with.    Id, 
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4.  The  qaestion  was  as  to  the  yalidity  of  the  title  of  a  tract  purchased 
at  a  tax  sale ;  other  tracts  contiguous  were  treated  as  a  single  body, 
and  had  also  been  bought  at  the  same  time  by  the  same  purchaser. 
Evidence  that  the  taxes  on  all  were  charged  in  one  account  in  the  trea- 
surer's book,  and  other  evidence  affecting  all  the  tracts  similarly  to  the 
first,  was  admissible,  being  of  facts  with  which  the  first  was  inseparably 
connected.     Coxe  v.  Deringer,  271. 

5.  A  deed  recited  a  tax  sale  to  the  commissioners  to  have  been  made 
in  1S28 ;  in  a  book  of  the  commissioners  in  which  charges  of  taxes  were 
made  against  the  owner,  there  was  a  credit  for  the  taxes  dated  in  1829 
and  a  note  that  the  taxes  were  **paid  before  sale,"  twice  made  after  the 
credit.  Held,  not  to  be  evidence  of  the  payment  of  taxes  before  the  sale, 
to  countervail  the  deed  to  the  commissioners.    Id, 

TELEGRAPH. 

1.  On  the  printed  blanks  of  a  telegraph  company  was  a  condition  that 
the  company  would  charge  extra  for  repeating  a  message,  and  would 
not  be  responsible  for  any  error,  &c.,  in  transmitting  an  unrepealed 
message,  &c.  The  plain  tin  knowing  the  rule  delivered  a  message  to  the 
company  without  requiring  it  to  be  repeated  ;  there  was  an  error  in  the 
transmission.  Heldy  that  the  company  was  not  responsible.  Passmore 
V.  W.  Union  Tel.  Co.,  238. 

2.  The  maxim  quilibet  potest  renunciare  juri  .pro  se  introducto  does 
not  apply  to  breach  of  a  duty  in  relation  to  a  right  conferred  on  an 
individual  for  his  protection,  and  for  the  common  good.     Id, 

3.  A  telegraph  company  are  public  agents  and  as  such  bound  to  exact 
diligence ;  and  liable  to  every  one  injured  by  a  want  of  due  care  on 
their  part  or  that  of  their  agents.     Id, 

4.  Such  company  may  prescribe  rules  to  insure  safety  and  diminish 
loss  in  case  of  accident,  and  may  declare  that  if  they  are  not  observed 
the  party  injured  shall  be  precluded,  on  the  doctrine  of  contributory 
negligence  *,  such  rules  must  be  reasonable.     Id. 

5.  One  sending  a  message  and  not  asking  it  to  be  repeated  is  taken 
to  have  acquiesced  in  the  conditions  prescribed  by  the  rules,  and  cannot 
object  to  a  precaution  which  he  has  waived.    Id, 

TIME. 

1.  In  a  prothonotary's  office  there  were  a  pigeon-hole  kept  and  a  desk 
for  the  exclusive  use  of  the  sheriff,  and  he  kept  a  key  of  the  office. 
When  writs  were  issued  by  the  prothonotary  they  were  placed  in  the 
pigeon-hole  and  taken  from  it  by  the  sheriff.  An  execution,  No.  2,  was 
issued  and  put  into  the  pigeon-hole  with  the  knowledge  of  the  sheriff 
at  the  time ;  afterwards.  No.  3,  against  same  defendant,  was  issued  and 
delivered  to  the  sheriff,  at  his  residence ;  he  endorsed  the  time  of  delivery, 
12.30  p.  M.  He  afterwards  took  No.  2  from  the  pigeon-hole  and  endorsed 
the  time,  4  p.  m.  Held^  putting  the  writ  in  the  pigeon-hole  was  not  a 
deli  very,  and  No.  3  had  priority.     Person^  8  Appecu^  145. 

2.  If  there  be  no  endorsement  on  the  writ  the  time  of  delivery  may 
be  proved  by  parol,  but  when  the  sheriff  endorses  the  time  it  is  conclu- 
sive.    Id, 

Director,  6,  8-11.  Endorser  and  Endorser,  1.  Execution.  In- 
surance, 3.  Mechanics*  Lien,  2,  7.  Negligence,  27,  28.  Restraint 
op  Trade,  2.     Road,  11.     Unseated  Land,  2,  5.     Will,  1-2. 

TITLE. 

1.  Surveys  adjoining  under  warrants  to  S.  Harvey  and  M,  Harvey 
were  in  Northampton  county  in  1792;  in  1798  Wayne  county  was  cut 
off  from  Northampton,  leaving,  as  was  supposed,  the  S.  Harvey  in 
Wayne.  It,  with  others,  was  sold  to  Kellogg,  by  the  sheriff  of  Wayne 
county,  for  taxes  in  1806,  and  conveyed  by  one  deed;  the  tracts  were 
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actually  in  Northampton.  Kellogg,  in  1807,  sold  the  two  tracts  to  Stod- 
dart.  In  1814  Tyson  conveyed  them  to  James,  reciting  a  deed  from 
Stoddart  of  1808  to  him,  endorsed  on  the  deed  from  Kellogg.  James 
built  a  saw-mill  on  the  M.  Harvey,  on  which  houses  also  were  built, 
and  timber  for  the  mill  was  cut  from  the  tracts,  which  were  afterwards 
conveyed  as  one  tract  and  vested  in  plaintiff  in  1859.  The  M.  Harvey 
had  been  continually  occupied  till  the  trial.  The  S.  Harvey  was  taxed 
as  unseated.  There  had  been  no  claim  or  payment  of  taxes  by  S. 
Harvey  or  any  one  under  him ;  but  Tyson  and  those  under  him  paid 
such  taxes  as  had  been  paid.  Hdd^  that  plaintiffs  had  such  color  of 
title  as  authorized  them  to  pay  the  taxes.     Brown  v.  Day,  129. 

2.  The  continued  possession  of  the  M.  Harvey  and  its  joint  owner- 
ship and  use  with  the  S.  Harvey,  raised  the  presumption  that  all  the 
taxes  had  been  paid  under  that  title.     Id. 

3.  That  the  S.  Harvey  was  assessed  as  unseated  and  the  M.  Har- 
vey as  seated,  did  not  dissever  the  joint  ownership  so  as  to  forbid  the 
claimant  to  pay  taxes  on  the  S.  Harvey.     Id. 

4.  After  a  valid  sale  for  taxes,  it  requires  a  clearer  right  to  redeem 
than  to  pay  in  self  protection  before  sale.    Id. 

5.  The  plaintiffs  and  their  predecessors  having  claimed  the  land, 
paid  taxes,  &c.,  for  so  long  a  time,  without  an  adverse  claimant,  a 
presumption  of  title  was  established.     Id. 

6.  Although  plaintiff's  title  might  not  be  maintained  against  the 
owner  of  the  land ;  under  the  circumstances  in  this  case,  £ey  could 
recover  against  an  intruder.     Id. 

7.  By  payment  of  taxes  the  plaintiffs  were  performing  a  public  duty  ; 
the  true  owner's  title  would  be  saved  from  sale,  and  no  injury  be  done 
to  any  one :  as  a  subsequent  purchaser  from  the  treasurer  had  no  rights 
to  be  protected.     Id. 

Bailor  and  Bailee.  Bankrupt,  6,  7.  Eminent  Domain.  Marks. 
Parol  Gift.    Partition.    Sunday,  4.    Unseated  Land. 

TORT. 

Lunatic,  1. 

TOWNSHIP. 

Bridge,  1.    Railroad,  7-9. 

TRANSFER. 

Bailor  and  Bailee,  2,  3. 

TREASURER'S  RECORD. 
Unseated  Land,  9-13. 

TREASURER'S  SALE. 

Unseated  Land,  4,  9-13. 

TRIAL. 

Amendment,  1,  2.     Second  Conviction. 

TRUST. 

1.  A  court  of  equiti^  will  execute  a  trust  where  there  is  a  valuable 
consideration  ;  but  if  it  be  voluntary  the  legal  estate  must  be  put  out 
of  the  settlor ;  the  question  as  to  its  validity  being  whether  it  was  at 
first  perfectly  creatM.     Carharfs  Appeal^  100. 

2.  In  general,  a  court  of  equity  wul  not  execute  unexecuted  volun- 
tary contracts  inter  vivos,  but  will  leave  the  parties  to  their  remedies  at 
law.     Id. 

3.  The  simple  avowal  by  a  purchaser  at  sheriff's  sale,  whether  made 
at  the  time  of  the  purchase  or  afterward,  that  the  purchase  was  for 
another,  will  not  support  the  allegation  of  a  trust.    Id. 

4.  Power  signed  a  paper  stating  that  if  he  purchased  lands  about  to 
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be  sold  by  the  sheriff,  he  would  hold  them  on  specified  trusts  for  cred- 
itors of  the  defendant  in  an  execution  ;  after  his  purchase  of  the  land, 
Held^  under  the  circumstances  of  the  case,  not  to  create  a  trust  in  Power. 
Carharfs  Appeal,  100. 

5.  A  provision  of  a  will  was,  "  concerning  all  my  wordly  goods ;  ♦  ♦  * 
after  my  decease,  each  of  my  two  children  shall  have  $100,  and  of  the 
remainder  they  shall  yearly  draw  the  interest,  or  if  my  trustee  shall  see 
proper  he  shafl  give  them  part  of  the  principal.  I  appoint  my  brother 
Keuben  as  trustee  over  my  goods,  and  he  shall  hold  all  moneys  in  hand, 
and  take  care  of  the  same  and  interest  Hddj  that  the  trust  was  ac- 
tive.    Deiherfs  Appeal^  296. 

6.  The  estate  of  a  decedent  under  proceeding  in  partition  in  the  Or- 
phans' Court  was  adjudged  to  one  of  the  heirs  ;  Kreager,  her  attorney 
in  fact,  with  sureties,  entered  into  reco^isance  for  the  payment  of  the 
shares  of  the  other  heirs.  On  scire  facias  by  one  of  the  "heirs  on  the 
recognisance,  the  defence  was  that  Kreager  took  it  as  trustee  for  that 
heir  and  the  others.  Declarations  of  the  heir,  not  in  presence  of  Krea- 
ger, nor  the  other  heirs,  that  he  was  to  take  it  for  her  and  the  others, 
were  not  evidence  of  the  trust.     Commonwealth  v.  Kreager^  479. 

7.  There  being  no  evidence  that  the  other  heirs  or  Kreager  agreed 
to  become  parties  to  the  arrangement,  it  did  not  become  a  contract. 
Id, 

8.  Kreager  having  no  interest  in  the  estate,  had  no  power  to  accept 
for  any  of  the  heirs  except  his  constituent.    Id. 

9.  If  an  estate  in  trust  be  conveyed  to  a  volunteer,  he  will  be  bound 
by  the  trust,  although  he  had  no  notice  of  it.     Coble  v.  Nbnemakerj  501. 

10.  If  the  grantee  of  a  trust  estate  for  full  value  have  notice  of  the 
trust  he  is  bound  just  as  the  grantor.  So  as  to  purchasers  with  notice 
of  any  equitable  encumbrance.    Id. 

11.  Owen  had  been  appointed  by  the  Orphans'  Court  trustee  under  a 
will.  The  cestui  que  trusty  without  notice  to  him,  presented  a  petition 
to  the  same  court  alleging  that  the  appointment  haa  been  made  through 
misrepresentations,  dbc,  and  praying  that  Owen  might  be  discharged, 
and  directed  to  pay  the  fund  to  the  petitioner ;  immediately  upon  the 

Sresentation  of  the  petition,  the  court  ordered  a  citation  to  issue,  and 
irected  Owen  to  pay  the  petitioner  $150  within  thirty  davs.  Heldj 
that  this  order  was  a  definitive  decree  from  which  he  might  appeal  to 
the  Supreme  Court.     Owen* s  Appeal,  5\l, 

12.  The  order  having  been  summarily  made,  without  notice,  not  being 
asked  for  in  the  petition,  and  no  reason  being  shown  for  it  in  the  record, 
was  reversed,     id. 

Attachment,  8-13.    Partition,  1-3,  6-8. 

TRUSTEE. 

Administrator. 

ULTRA  VIRES. 

Director,  6,  8. 

UNITED  STATES  COURT. 
Bankrupt,  5,  6. 

UNSEATED  LAND. 

1.  Surveys  adjoining  under  warrants  to  S.  Harvey  and  M.  Harvey 
were  in  Northampton  county  in  1792;  in  1798  Wayne  county  was  cut 
off  from  Northampton,  leaving,  as  was  supposed,  the  S.  Harvey  in 
Wayne.  It,  with  others,  was  sold  to  Kellogg,  by  the  sheriff  of  Wayne 
countv,  for  taxes  in  1806,  and  conveyed  by  one  deed ;  the  tracts  were 
actually  in  Northampton.  Kellogg,  in  1807,  sold  the  two  tracts  to  Stod- 
dart.  In  1814  Tyson  conveyed  them  to  James,  reciting  a  deed  from 
Stoddart  of  1808  to  him,  endorsed  on  the  deed  from  Kellogg.  James 
built  a  Haw-mill  on  the  M.  Harvey,  on  which  bouses  also  were  built. 
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and  timber  for  the  mill  waj9  out  from  the  tracts,  which  were  afterwards 
conveyed  as  one  tract  and  vested  in  plaintiff  in  1859.  The  M.  Harvey 
had  been  continually  occupied  till  the  trial.  The  S.  Harvey  was  taxed 
as  unseated.  There  had  been  no  claim  or  payment  of  taxes  by  S. 
Harvey  or  any  one  under  him ;  but  Tyson  and  those  under  him  paid 
such  taxes  as  had  been  paid.  Heldy  that  plaintiffs  had  such  color  of 
title  as  authorized  them  to  pay  the  taxes.    Brovon  v.  Day,  129. 

2.  The  continued  possession  of  the  M.  Harvey  and  its  joint  owner- 
ship and  use  with  the  S.  Harvey,  raised  the  presumption  that  aU  the 
taxes  had  been  paid  under  that  title.    Id, 

3.  That  the  s.  Harvey  was  assessed  as  unseated  and  the  M.  Har- 
vey as  seated,  did  not  dissever  the  joint  ownership  so  as  to  forbid  the 
claimant  to  pay  taxes  on  the  S.  Harvey.    Id. 

4.  Afler  a  valid  sale  for  taxes,  it  requires  a  clearer  right  to  redeem 
than  to  pay  in  self  protection  before  sale.    Id, 

5.  The  plaintiffs  and  their  predecessors  having  claimed  the  land, 
paid  taxes,  &c.,  for  so  long  a  time,  without  an  adverse  claimant,  a 
presumption  of  title  was  establbhed.    Id, 

6.  Although  plaintiff's  title  might  not  be  maintained  against  the 
owner  of  the  land ;  under  the  circumstances  in  this  case,  they  could 
recover  against  an  intruder.    Id, 

7.  By  payment  of  taxes  the  plaintiffs  were  performing  a  public  duty  ; 
the  true  owner's  title  would  be  saved  from  sale,  and  no  injury  be  done 
to  any  one :  as  a  subsequent  purchaser  from  the  treasurer  had  no  rights 
to  be  protected.    Id, 

8.  Evidence  of  the  loss  of  a  paper,  sufficient  in  this  case  to  admit  pa- 
rol evidence  of  its  contents.     Id, 

9.  A  treasurer's  sale  in  1820  was  made  on  the  8th  of  November,  it 
did  not  appear  that  the  sale  had  been  adjourned  from  the  second  Monday 
of  June ;  a  deed  was  delivered  in  pursuance  of  the  sale.  The  subsequent 
records  in  the  commissioners'  and  treasurer's  office  were  made  up  as  if 
the  sale  had  been  regular.  Held,  that  the  absence  of  entries  of  adjourn- 
ment of  the  sale  was  a  defect  of  form  and  an  irregularity  in  the  process 
and  cured  by  the  Act  of  1815.     Coxe  v,  Deringer,  271. 

10.  Where  possession  of  unseated  land  is  not  taken  by  the  purchaser 
at  treasurer's  sale,  the  mere  lapse  of  time  proves  nothing  in  favor  of  a 
tide ;  the  older  the  title  without  claim  the  weaker.    Id. 

1 1 .  Land  was  bought  at  treasurer's  sale  by  the  commissioners ;  thej 
executed  a  deed  to  a  purchaser  from  them,  reciting  the  performance  of 
all  the  conditions  requisite  to  support  the  title  conveyed ;  the  proceedings 
were  spread  on  the  records  and  their  regularity  not  questioned  by  the 
county  authorities.  Held  to  be  facts  from  which  the  jury  mi^ht  find 
that  the  directions  of  the  Act  of  Assembly  had  been  complied  with.    Id. 

12.  The  question  was  as  to  the  validity  of  the  title  of  a  tract  purchased 
at  a  tax  sale ;  other  tracts  contiguous  were  treated  as  a  single  body, 
and  had  also  been  bought  at  the  same  time  by  the  same  purchaser. 
Evidence  that  the  taxes  on  all  were  charged  in  one  account  in  the  trea- 
surer's book,  and  other  evidence  affecting  all  the  tracts  similarly  to  the 
first,  was  admissible,  being  of  facts  with  which  the  first  was  inseparably 
connected.    Id, 

13.  A  deed  recited  a  tax  sale  to  the  commissioners  to  have  been  made 
in  1828 ;  in  a  book  of  the  commissioners  in  which  charges  of  taxes  were 
made  against  the  owner,  there  was  a  credit  for  the  taxes  dated  in  1829 
and  a  note  that  the  taxes  were  '*•  paid  before  sale,"  twice  made  after  the 
credit.  Held^  not  to  be  evidence  of  the  payment  of  taxes  before  the  sale, 
to  countervail  the  deed  to  the  commissioners.    Id. 

14.  The  statement  of  official  acts  by  a  county  treasurer  in  their  ap- 
propriate places  and  correct  order  are  evidence  ;  but  statement  of  a  fact 
resting  in  his  own  or  others'  recollection,  will 
deed.    Id, 

SuRYir. 


not  weigh  against  his 
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USAGE.  % 

£lffCROACHXBNT,  2. 
USE. 

Easement,  1-3. 

USURY. 

1 .  A  national  bank  retaining  more  interest  than  is  allowed  by  the 
30th  section  of  the  Act  of  Congress  of  June  3d  1864,  forfeits  the  entire 
interest  on  the  loan.    Luccts  v.  Government  Nat.  Bank  of  PottsmlU,  228. 

2.  In  an  action  by  a  national  bank  the  defendant  may  set-off  the 
amount  of  usurious  discounts  on  the  other  transactions.     Id, 

3.  The  interest  paid  by  defen%int  beyond  that  authorized  by  the  Act 
of  Congress,  belongs  to  the  defendant,  and  the  bank  can  hold  it  only  for 
his  use.    Id. 

4.  In  an  action  in  a  state  court  to  recover  back  usurious  interest 
charged  bjr  a  national  bank,  the  Pennsylvania  Act  of  March  28th  1868, 
whicn  limits  the  bringing  of  the  suit  to  six  months,  does  not  operate. 
The  suit  may  be  brought  at  any  time  within  six  years.    Id. 

VACATION. 

Land-owner. 

VALUE. 

Administrator,  2,  3.  Damage,  2,  3.  Evidence,  3,  4.  Fraud,  1-3. 
Partner.    Warranty,  3-6. 

VARIANCE. 

Pleading,  11. 

VENDOR  AND  VENDEE. 

1.  Fisher  sold  a  house  to  Say  lor,  freeing  to  make  good  any  loss  of 
Saylor  in  a  resale.  Savior  sold  for  less  than  he  gave.  In  an  action 
against  Fisher  for  the  difiference  there  was  evidence  that  the  sale  of 
Saylor  was  collusive  and  fraudulent.  In  answer  to  a  point  the  court 
charged,  if  there  was  any  collusion  between  Saylor  and  his  vendee  in 
the  sale,  then  Savior  "  cannot  recover  more  than  the  difference  between 
a  fair  price  for  the  house  and  the  amount  paid  to  Fishw."  Held  to  be 
error;  the  fraud  would  prevent  Saylor  from  maintaining  the  action. 
Fisher  v.  Saylor,  84. 

2.  Although  there  were  no  fraud  in  the  original  contract,  the  foun- 
dation of  Saylor's  right  of  action,  yet  as  the  sale  by  him  was  a  condition 
precedent,  he  was  bound  to  sell  in  good  faith,  and  if  the  sale  was 
collusive,  it  was  fraudulent  as  to  Fisher :  it  was  as  if  there  had  been  no 
sale  and  there  was  no  right  of  action,    id. 

3.  If  the  sale  had  been  honestly  made,  although  for  less  than  the 
market  value,  Saylor  could  recover  the  difference  between  a  fair  value 
and  the  price  paid  Fisher.     Id. 

4.  A  right  of  action  cannot  arise  out  of  a  fraudulent  contract,  nor 
out  of  the  fraudulent  performance  of  a  condition  of  the  contract.     Id. 

5.  Plaintiffs,  as  agents  for  Morrison,  exposed  his  property  to  public 
sale  :  it  was  struck  down  to  Robb,  who  gave  a  negotiable  note  for  $]000 
for  the  first  payment,  with  defendant  as  endorser,  it  bein^  agreed  that 
if  Robb  failed  to  comply  with  the  conditions  of  sale,  defendant  might 
take  his  place  in  the  sale.  Morrison  endorsed  the  note  as  collateral  for 
endorsement  for  him  by  pldn tiffs ;  afterwards  Robb's  contract  of  pur- 
chase was  rescinded.  Held,  that  the  fact  that  defendant  was  to  have 
the  right  to  take  RobVs  place  would  not  affect  the  bond,  fides  of  the 
transaction.     Smith  v.  Hogeland,  252. 

6.  That  the  plaintiffs  had  been  the  agents  of  Morrison  in  the  sale  to 
Robb  would  not  affect  their  rights  as  holders  of  the  note,  unless  they 
assented  to  the  rescission  of  the  contract.     Id. 

7.  The  court  charged,  that  the  plaintiff  stood  in  the  shoes  of  Mor- 
rison, and  if  there  was  an  agreement  between  him  and  Robb  to  abandon 
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the  contract  and  release  each  other,  the  yerdict  should  be  for  the  de- 
fendant.    Hdd  to  be  error.     Smith  v.  Hogeland,  252. 

Administrator,  2,  3.  Agent,  1-4.  Attachment,  8-16.  Fraud,  1- 
4.    Mechanics'  Lien,  7.    Restraint  of  Trade,  1.    Warranty. 

VERDICT. 

Satisfaction. 

VESTED  LEGACY. 
Will,  7,  8. 

VOIDABLE  SALE. 

Administrator,  2,  3. 

VOID  CONTRACT. 

DiYORCE,  2.    Restraint  of  Trade,  2.     Sunday. 

VOID  POLICY. 

Insurance,  3. 

VOLUNTEER. 

Attachment,  14. 

WAIVER. 

1.  Judgment  was  recoyered  against  Shelly  on  a  note,  waiving  the 
$300  exemption,  the  declaration  setting  out  tne  waiyer.  He  made  an 
assignment  for  benefit  of  creditors ;  in  the  distribution  of  his  estate  in 
the  hands  of  his  assignees  the  $300  was  awarded  to  him.  In  an  attach- 
ment-execution against  him,  his  assignees  bein^  garnishees,  Shelly 
pleaded  the  decree  of  distributioti.  Hdd,  on  the  trial  of  this  issue,  that 
the  declaration  in  the  suit  in  which  the  judgment  was  recoyered  was  eyi- 
dence  of  the  waiver.    Numbers  y.  Shelly,  426, 

2.  Inasmuch  as  a  record  as  a  whole  imports  veriU^,  every  part  of  it  is 
admissible  to  prove  that  which  it  legitimately  sets  forth.     Id, 

3.  The  waiver  was  pertinent  and  material  in  the  issue  trying.     Id, 

4.  On  the  14th  of  April,  Nell  assigned  for  the  benefit  of  creditors,  "  re- 
serving so  much  property  as  the  law  exempts  from  levy,"  Ac.  On  the 
22d  of  April,  Myers  recovered  judgment  against  him  on  a  note  waiving 
the  exemption.  Held,  that  Myers  had  no  standing  to  claim  in  the  dis- 
tribution of  the  fund  assigned.     Myerses  Appeal^  452. 

5.  Waiver  must  be  asserted  by  execution  or  attachment  against  the 
reservation.    Id, 

6.  By  the  assignment  the  property  passed  to  the  assignee  for  the 
purposes  of  the  trust,  to  be  administered  as  directed  by  the  deed  creat- 
ing it.     M. 

Exemption,  5-7.    Telegraph,  2,  4,  5. 

WARRANT. 

Survey.    Unseated  Lan»,  1. 

WARRANTY. 

1.  The  defendant  sold  plaintiff  a  horse,  warranting  it  sound,  the  eyes 
being  then  sore ;  evidence  of  the  condition  of  the  eyes  a  year  afterwards 
was  admissible  for  the  purpose  of  showing  that  the  disease  was  not 
temporary,  but  permanent.'    Freuman  v.  Knecht,  141. 

2.  Evidence  of  the  condition  of  the  eyes  a  year  after  the  sale  was  not 
admissible  per  se  to  show  that  they  were  diseased  at  the  time  of  the 
sale ;  it  should  not  have  been  received  without  evidence  to  show  what 
was  their  condition  during  the  intermediate  time.     Id, 

3.  If  the  defendant  was  guilty  of  fraud  in  the  sale  and  warranty 
.  of  the  horse,  the  plaintiff  might  rescind,  and  on  returning  or  offering 

to  return  it,  recover  bacl%  the  price  paid  in  case  for  deceit,  or  in  as- 
sumpsit or  case,  for  the  fraudulent  warranty.     Id, 

4.  If  there  were  no  fraud  the  plaintiff  could  not  rescind  the  contract 


Digitized  by  VjOOQIC 


INDEX.  585 

WARRANTY. 

for  breach  of  warranty  and  return  the  horse  without  defendant's  con- 
sent.    Fret/man  v.  Knecht,  141 

5.  He  mif^ht  sue  either  in  case  or  assumpsit  for  breach  of  warranty, 
and  the  measure  of  damages  would  be,  not  tne  consideration,  but  the  dif- 
ference between  the  actual  value  and  the  value  if  sound,  with  interest 
from  the  sale.     Id, 

6.  Where  there  is  a  warranty  and  no  fraud  or  agreement  to  return, 
the  vendee  cannot  rescind  the  contract  after  it  has  been  executed ;  his 
only  remedy  is  on  the  warranty.     Id. 

Evidence,  3,  4. 

WHISTLE. 

Negliqence,  7-14. 

WIDOW. 

Partition,  4,  5.    Will,  7-9. 

WILL. 

1.  A  testator,  after  providing  for  his  wife,  directed  that  no  distribu- 
tion of  his  estate  should  be  made  until  five  years  from  his  death,  and 
not  then,  unless  his  wife  were  dead.  He  gave  some  legacies,  and  di- 
rected that  the  income  of  his  estate  should  be  paid  in  sixth  parts  to 
certain  legatees  until  the  time  for  distribution  of  his  estate.  At  the 
time  of  the  distribution  of  the  corpus  of  his  estate,  he  ordered  it  to  be 
divided  into  six  parts  ;  one  part  he  gave  to  his  son  Guy,  and  in  case  of 
his  death  without  issue  before  the  distribution^  he  gave  it  over,  with  the 
proviso  that  if  he  died  before  the  time  of  distribution  without  issue, 
$5000  in  Allegheny  bonds  should  be  paid  to  Guy's  wife.  Guy  died 
before  the  time  of  distribution,  his  wife  surviving.  Heldy  that  she  was 
not  entitled  to  the  $5000,  until  the  time  of  the  distribution.  SchoWa 
Estate,  40. 

2.  The  legacy  to  Guy's  widow  vested  at  his  death,  but  its  payment 
was  suspended  until  the  time  fixed  for  the  distribution  of  the  testator's 
estate.     Id, 

3.  Every  sentence  and  word  in  a  will  must  be  considered  in  forming  a 
judicial  opinion  upon  it,  and  the  intention  of  the  testator  from  the  words 
of  a  will  taken  altogether,  must  govern  its  construction.    Id. 

4.  The  general  intent  of  a  will  being  ascertained,  a  particular  incon- 
sistent intent  will  be  overlooked.     Id, 

5.  A  provision  of  a  will  was,  **  concerning  all  my  worldly  goods : 
*  *  *  after  my  decease,  each  of  my  two  children  shall  have  $100,  and 
of  the  remainder  they  shall  yearly  draw  the  interest,  or  if  my  trustee 
shall  see  proper  he  shall  give  them  part  of  the  principal.  I  appoint  my 
brother  Keuban  as  trustee  over  my  goods,  and  ne  shall  hold  all  moneys 
in  hand,  and  take  care  of  the  same  and  interest."  Hdd,  that  the  trust 
was  active.     Deiberfa  ApveoU,  296. 

6.  All  mere  technical  rules  of  construction  must  yield  to  the  expressed 
intention  of  a  testator,  if  the  intention  be  lawful.     Reek's  Appeal^  432. 

7.  A  bequest  was :  **  my  wife  to  receive  the  interest  of  $1000 ;  *  ♦  * 
and  should  the  interest  of  the  same  be  insufficient  to  provide  for  her, 
then  as  much  of  the  principal  as  may  be  required.  «  *  *  After  the 
death  of  my  wife,  the  balance  of  the  $1000  to  be  disposed  of  as  the 
balance  of  my  other  property."  The  interest  was  insufficient  for  her 
support ;  she  made  a  contract  with  Reck  for  her  maintenance  during 
life,  but  she  made  no  demand  for  any  of  the  principal :  Held,  that  Reck 
could  recover  after  her  death  the  amount  due  him  from  the  husband's 
executors  out  of  the  $1000.     Id, 

8.  The  remaindermen  took  a  vested  interest,  at  the  testator's  death, 
only  in  the  balance  of  the  $1000  remaining  after  providing  for  her  main- 
tenance.   Id, 
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9.  After  her  death  Reck  recovered  judgment  against  her  administra- 
tor for  her  maintenance :  ffeldy  that  in  a  proceeding  against  the  execu- 
tors, this,  in  the  absence  of  fraud,  was  evidence  of  the  correctness  of  his 
claim.     Wauph's  Appeal ^  436. 

10.  Provisions  in  a  will  were :  "  I  give  to  my  sons  John  and  James  my 
dwelling  plantation,  *  *  *  with  about  thirty  acres  adjoining,  *  *  * 
to  be  diviaed,  Ac.  *  *  *  If  any  of  them  should  die  vrithout  lawful  heir, 
I  allow  the  survivor  to  inherit  the  whole.  The  land  I  have  bequeathed 
to  each  of  them,  I  allow  them  to  hold  by  virtue  of  this  my  will  to  them 
and  their  heirs  and  assigns  for  ever."  He  also  charged  legacies  on  the 
land :  Held,  1.  That  the  sons  took  estates  in  fee ;  2.  The  clause,  '^  if  any 
of  them  should  die  without  lawful  heir,  the  survivor  to  inherit  the 
whole,"  meant  only  to  provide  against  lapse.    Id. 

11.  Another  provision  was:  *^ If  James  should  not  choose  to  build 
on  the  part  of  the  land  allotted  to  him,  and  chooses  to  sell,  I  allow 
him  to  let  his  brother  John  have  it  at  $2000,  besides  what  he  was  to 

5 ay  out  of  it."  In  1852  James  sold  his  share  to  John  for  $3500.  and 
ohn  afterwards  sold  part  for  $1500.  In  1873,  at  the  request  of  John, 
James  released  him  from  all  claims  under  his  father's  will,  on  condi- 
tion that  John  should  convey  all  the  land  to  James's  children  to  take 
possession  at  John's  death,  and  to  give  John  an  obligation  for  $2000, 
payable  after  his  death.  John  di^  unmarried  and  without  issue  in 
i874  :  Held,  that  the  share  of  the  land  which  had  belonged  to  James 
was  not  subject  to  collateral  inheritance  tax ;  that  John^s  own  share 
was  subiect  to  the  tax.    Id. 

12.  The  conveyance  of  1873  was  a  rescission  of  the  sale  by  James  in 
1852,  and  was  the  carrying  out  of  the  will  of  the  father  as  to  selling  for 
$2000.     Id, 

13.  Snively  leaving  six  children,  devised  to  each  of  four  of  them  a  tract 
of  land  at  a  value  which  he  fixed,  their  respective  shares  of  his  estate  to 
remain  in  the  land,  as  provided  in  his  will,  and  the  balance  to  be  paid 
in  annual  instalments  without  interest,  covering  a  number  of  years,  the 
devisees  to  take  possesssion  shortly  after  his  death  ;  he  gave  to  the  other 
two  children,  daughters,  all  the  payments  to  be  made  by  the  devisees 
and  directed  that  within  one  year  from  the  Ist  of  April  after  his  death 
a  distribution  of  his  estate  should  be  made,  the  amount  including  ad- 
vancements to  his  children  being  ascertained,  his  debts,  &o.,  paid,  the 
residue  should  be  equally  divided  amongst  all  his  children,  the  advance- 
ments, &c.,  to  be  accounted  for  without  interest  **  so  that  each  of  my 
children  shall  share  and  share  alike."  By  a  codicil  he  directed  when 
the  amount  of  his  estate  should  be  ascertained,  $1500  should  be  deducted 
from  it  and  divided  between  the  two  daughters  and  the  remainder 
equally  divided  among  all  his  children  so  that  the  daughters,  *'  will 
apparently  receive  each  $750  more  than  my  other  children."  Held, 
that  $1500  waj9  not  payable  presently,  but  in  a  due  proportion  vnth  the 
legatees'  proportion  of  the  annual  instalments  for  which  the  will  had 
made  provision.     Snively  v.  Stover^  484. 

14.  Under  the  will  the  shares  of  the  two  daughters  were  payable  out 
of  the  valuation  of  the  land  as  the  payments  by  the  devisees  accrued. 
Id> 

15.  If  two  clauses  in  a  will  are  irreconcilable  the  latter  is  to  be 
adopted  j  but  not  if  effect  can  be  ^iven  to  both  consistently  with  the 
main  design  of  the  testator ;  nor  if  the  clauses  have  not  relation  to  the 
same  subject-matter.    Id, 

WILLI  AMSPORT. 

Auditors'  Rcpoet,  1. 

WITHDRAWAL. 

Subscription. 
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WITNESS. 

1.  Prior  to  the  Act  of  April  15th  1869  (Witnesses)  books  of  original 
entry  were  the  evidence,  the  oath  of  the  party  was  snpplementary. 
Since,  the  party  is  a  competent  witness  ana  may  prove  his  claim  as 
a  stranger  wonld  have  done  before.     Nichols  v.  BayneSy  174. 

2.  Lumping  charges  in  a  book  would  not  stand  as  evidence,  but  the 
testimony  of  the  party  that  the  entry  was  composed  of  items  known  to 
him  to  have  been  furnished  would  be  competent  to  go  to  the  jury.     Id. 

3.  The  party's  knowledge  that  the  sum  was  correct  would  make  it 
evidence ;  the  credibility  as  to  it  would  be  for  the  jury.    Id, 

(Subscribing.) 

4.  The  signature  of  a  subscribing  witness  to  an  ordinary  instrument 
implies  only  that  it  was  signed  by  the  party  purporting  to  have  signed 
it ;  but  subscribing  as  a  witness  to  a  will  is  an  assertion  that  the  testa- 
tor was  of  sound  mind  when  he  executed  it.     Egbert  v.  Egbert^  326. 

5.  Under  the  Act  of  April  3d  1872,  the  defendant  is  incompetent  to 
testify  if  there  be  a  count  for  felony  joined  with  that  for  misdemeanor. 
Stevick  V.  Commonwealth^  460. 

6.  It  seems  in  such  case  that  the  advantage  of  the  act  can  be  secured 
only  by  asking  that  the  several  charges  be  separately  tried.    Id. 

WORSHIP. 

Easbmint,  1,  2, 4. 

WRITING. 

When  a  promise  is  made  by  one  in  consideration  of  the  execution 
of  a  writing  by  another,  the  promise  may  be  shown  by  parol  evidence. 
Shughart  v.  Moore^  469. 

EviDBNCE,  28.    Parol  Evidbncb. 

WRIT  OF  ERROR. 

Ambndmbnt,  1-3.    Nonsuit,  2. 


END  OF  VOL.  XXVIII, 
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